T —— T

. en opportunity to mcke his dofcnse, State va Coomur, 105 Vt. 175, 1634.585, 9k ‘;-
. A.L.R. 1038." il c

Bocsuse of lack of proof of the acts alleged and becsuse therc has been sh
ing by the prosecution that the actei alleged aro crimes wo ask that the Gnmh
find as to the accused, Captrin Yoshii, spocificrtion 4 of the sccond cherge n
provod and thu accused Captain Yoshii is of the second chorge not guilty and €
Commission docs thercfore acquit the said Captein Yoshii of the fourth speed
of tho sceond chargo. 5

Specifieation 5, Charge II, joins Commander Yoshii and Licutenant Matsushita @
and chargos thom with acting jointly and in pursuance of & common intent, did ecae 5
and toguther provent the unlawful burisl of a priscner, vaugim by mut-ilating Ilﬂ'
improperly removing and causing to bo ramoved the flesh and viscors of the body and
thereby violated the laws and customs of war, '

(b
4 s

There has been no ovidence to show th t Commander Yoshii wes in ony way Gnh-:"""
noctod with the incidont..Even tho co-defcndsnt Lt. Watsushita, on the stand as & 5%
witncss in his own bchalf, said thot he heard thet Ceptain Yashj_‘i. was boing L
charged with conncetion wit.h the ineident end weo likod Coptein Yoshii, or words to i
that offect. Lt. Matsushita said he romoved the liver on orders of Lt. I{uraaatl.. rr'
Hec only removed the liver and not any flesh.

|

The prosecution electcd to charge thot this wos in violction of the laws u.nd
customs of war, ‘¢ zssume th t thc violotion is of Article 76 of the Goncva »
(Prisoncrs of ‘/ar) Convention of 27 July 1929. This convontion is binding only .l_~'
on sovorcign stetes and not on individucls. If we ere to punish the individual, = &8
"hen it must be beceuse ho violated some lew of Japan or of the United Stotos,.
Tihet stotute hes becn viol-tod?

Bocause tho cvidence does not ostablish the facts sllegced to have been ¢m.i. ’
o tod by Commander Yoshii ond because thoe prosecution has frilod to prove tho commisss
N sion of & ciime, we ask that the Commission find as to thc accused Captain Yoshdi =
88 ¢ specification 5 of Charge II not proved, and the accuscd Ceptain Yoshii is of the @.t
"+ sccond charge not guilty and the Commission decs therufore accwuit. the said Cﬂpt.a,:ln'
(', Yoshii of the fifth spccification of thu sccond charge.

a4 - In spocification 12 of Cherge III Comuander Yoshii is charged with ncglect et
duty in that he failed to control Ensigns Masutani end Hayeshi ond ellowed thom
kill & prisoncr, Dyc, this in viclation of thc laws and customs of war.

4:

The testimony of Masutani and Hayashi was offored by the defense in order tﬂ C
ghow that they wore ordored by tholr co-defendant, Commander Yoshii to do tho i
-|..'-!
.rl

subst:ntive act. Under Spocification 2 of Charge I all three arc charged with
& substantivce offense. ''q rcly on‘the rulcs of gvidence found in Tharton's Crimina
# . Bvidence, Vol. 2, par 7l4. "Vhon the common enterprise is at an end, whether by =
 ancomplishment or abandorment, no onc of the conspiresiors is pormitted, by any
subsequont action or declaration of his own ta affect tho others". Citing: Logan & i
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- *'ﬂl United States ik U.B8. 263, 36 Le od. 429, 12 S, Ct. 617; Brown vs Unitod E'I:-rt.alij‘;
150 0.S8. 93, 37 L. ed, 1010, 14 S. Ct. 37; Screnson vs. State (C.C.A. 8th) 143 .
' F.820; Goll vs United States (C.C.A. 7th) 166F 419; Heuger vs United States,
B0 (C.C.A. A4th) 173 F. 543 Moryow vs United States (C.0.a. 8th) 11F (2d) 256, 7 an,

" Benkr, Rep. (11.5.) 74L; Lané ve United Status (C.C.A. 8th)34 F (2d) L13; Collonger
vs United Statos (C.C.A.7Tth) 50F (2d) 345, writ of cortiorari denicd in 284, U.E.:*
654, 76 L. cd. 554, 52 8. Ct. 33; Minncr ve Unitod States (C.C.A. 10th) STF. (2d4)
506; rda vs United Statcs (C.C.A.l0th) 6LF. [zd} 182; United Statos vs mt .,
5 Cranch, C.C. 38, Fed Cas. Mo, 16-675. .

In Jerrell vs Com 132 Va 551, 110 8.E. 430, it wes hold thet tho admission s
against the dofondant, of a :Ltmmtt by a co-defundant charged jointly with the &
defondant who wos on trisl for murder waue error. This is the rule that applics te t
specification 2, Charge I, os woll as to this spocification 12 of Charge III. ~1

. 5

As wc have stoted before, the prusocut.inn has failed to show by any ruling i
«a80 ot low that the laws and customs of war impostd upon Commander Yoshii e duty
to control and restrain the officers of his comrand. 5

N
Wlo ask, thorefore, that the Co.mission find as to tho accused Coptain ‘Inuh:li 65 .}'-
" the spocification 12 of the third charge not proved and thc sccused Ceptain Yoshil
8" is of tho third charge not guilty and the Commission dous thereforc acquit the said .
#8* Captein Yoshii of the twelfth specification of tho third cherge. ' -.._

e e Specification 13 of Charge III charges Commander Yoshii ncglcetcd his duty to @ 8
. properly protect a priscncr in that ho ncglected to tako steps to prevent the kil=- 8
ling of the prisoner Dye, This is charged to be in viclation of not only the laws
and customs of war but also the moral standards of civilizcd socliety.

411 that wns said rogarding specification 12 of Charge IIT i= rcpeated as
regards this spocification. e also fool that the proseccution should cledt to
stand on cither the offense being in wvidlation of the laws and customs of war or
the moral standards of civilized socicty.

A8 to the moral standards of civilized socicty, we hold th t therc has been el
no showing by tho prosvecution thet thore was a duty imposod upon Commander Yoshil - =8
by moral standards of civilized society or what thusc moral standerds of civili:nd (}
nm::iut.y Wera.

Thercforc the Commission should find as to the accuscd Coptain Yoshii the
# spocification 13 of the third charge not proved and the accused Ccptein Yoshil 18
il of the third charze not guilty and the Commission does thercfore coquit the said = NS
. Ceptrin Yoshii of the thirtecnth specification of the third cherge. g

Specification 14 of Charge III charges Commander Yoshii with ncglect of duty ' J
t# Commonding Officer of tho Yoake Wircless Station, and Scgnior Officer Present =
&t the sccned an cxeecution, to control Lieutenant Kyrasald and Ensign Koygma and

other persons unknown in that he permitted them to kK1l in his presence a prisnnqr,
Vaughn, this in violation of the laws of war. r
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In specification 6 of Charge I, Commander Yoshii is chargoed with killing 1th
¢ prisoncr by acting Juintly with the tm officers, and in this specification, he 18,
" charged with failing to restrain end control them. As we szid in our argument ﬂu“
specification 6,0f Charge I, thare has becn no evidence introducod to show t.h.rt
Commander Yoshil was st the scene of the exceutdon.

Theru has been no evidenco to show that either Licutenant Kurasaki or Ensign s
Koyama were at the time or over under the control of Commander Yoshii. The burdan®
of proof is upon the prosccution and they must definitcly cstablish this fact. %
Tho prosccution must further show that it was the duty of the Comm-nding Officer &
of the Yoake Wiruless Statlon to control the two officcrs who were attached to a '

scagoing outfit. ,}; T:

The prosccution did not eclect to stand on Commanding officer of wirelcss uta- f}
tion but added Scnior Officor Present. They have failed to show what duty, if any, =
a Japancse Communication Officcr hrs rogording control of other officers who are I';h
not cven attached to h s comnend or if therc is anything like the term Japancse S
Senior Officer Present. Failing in that, thoy leave the infurcnce by argument that
our navy imputes certain duties upon the Senior Officor Prescunt. Our Nevy Ragulq-
tions do impose cortain dutics on thc senior officer presont as statcd in Chapter ©
2l and alsc in artiele 150, I fail to find however, that the duties of Senior ,
Officor Present in our Navy are anywhore sot forth as regards an cxecution of a ‘_
prisonor of war. - b

b,

The court was askod to teke judicial notiee of the Haguo Convention but it
¢nos not follow that the Commission can thoreby bind tho individucl Japenese
Naval Officer by thc provisiens of tho Heguu Convention or the Genova Prisoner ot
War Convention,

For the above reszsons the Commission should find as to the accused, Gnmarﬂﬂt;.t,
Yoshii, specification 14 of the third charge not proved, and the cccused Captein 8
Toshii is of the third charge not guilty and the Commission does therefore ncquit-
tho said Captain Yoshii of the fourteenth specification of the third charge.

P Spocification 15 of Charge III is practicelly the same specification as number

. 1) exdept here Commender Yoshii is charged with noglect of duty in that he failod
to properly protcct a prisoncr of war and thervby tho prisoncr was killed. Thus ]
he did suffer the prisoner to be killed in vioclation of tho laws end customs of warsd

e repeat all that we sald sbout specification 14, For thosc ssme roesons e
and bocause there has booen no ovidence to show that Commender Yoshii had an affirm=
ative duty to protoct this prisoner, we ask tho Commission to find as to the ac=. = S8
cused Captain Yoshii the fifteenth specification of the third charge not proved, '_"
and the accuscd Captain Yoshii is of tho third cherge not guilty sand the Commission =
doos therefore scquit the said Captain Yoshii of the fifteenth specificrtion
of the third charge.

Specification 16, Charge III charges Comaander Yoshii with ncglect of duty uf‘
Commending Officer nf Yoake Vireless Station because he did not control Liuutuun&

nSS(2L )n

. POl ¥ : Fal
4 T ity 1% R
i 3 r oL i L = .‘l._ 5 : %
Y S _-—‘ N i i D s S
R “oe B




(J«g.) Surgeon Sasaki in that he permitted Sasaki to provent the honorablo burial =
of a prisoncr of war by mutilating the body of the prisoner Dye, and Yoshii tharﬂ
vioclatcd the laws and ocustoms of war. :

Specification 4 of Charge II charges Commendor Yoshii with proventing honorable
burial by removing and causing to be rmvaﬂ the flosh and viscera of the body nf
tue prisoner, Dyo.

The Co-defondant Sasald took the stand and admittod he removed the liver h’l.lt, el
thon sewed up the body, His declarations and admissions on the witness stand are
of, no effect as to Comm-nder Yoshii boc~use Vhrrton's Criminal Evidence, Vol. 2,
par. 714, page 1202 statcs: "Hen tho common entcrprise is an ‘en end, whothor
accomplishment or abandonment, no onc of the conspirators is permittcd by any
subsequent action or doclaration of his own to affect the othors®,

In the sam¢ book, paragraph 700, "But if e statcment mode docs not tend to
prove thc charge against the defendsnt who mede the statement, but tends to prove
the charge against his co-defendant only, the statement is objectionablo as hoar= ==
sey, and is admissiblo egainst neither". Statc vs Kennedy, 109 S.C. 141,955.E.350. %

. It is for thc Commission to decide whothor Sasaki, by removing the liver as =8
. he pdmitted, did thereby mutilcte tho body and thercby provent tho honorsble burdal =
of the prisoncr. 2

The prosecution hes failed to show that it was Commandér Yoshii's duty as M.
Companding Officer of tho Yoake liircless Station to control Surgeon Sescki so as to =8
provent the doctor from rumoving the liver from a prisoncr of war, Theoy have fur- nL:
ther failod to show that romoving tho liver provents honorable burisl, Finally, :
thoy have not shown this act was a violation of the laws and customs of war, and
that Commander Yoshii was anencblc to this law,

We ask tho Commission therefore to find as to the accused, Captain Yoshii,
tho spocification sixtoen of tho third charge not proved and the accuscd Captain
Yoshii is of the third charge not guilty and the Commission docs thereforc acquit
t7¢ said Captain Yoshii of the sixtcenth spocification of thu third chargc.

Specification 17 of Charge III chargos Commander Yoshii with ncglect of duty
as Commanding Officer of the wircless station and Scnior Officer Present at tho
scene, to control Lt. Kurasaki and Surgoon Matsushita in that he allowed them to
prevent honorzble burial of a prisoner by mutilating the body of the prisoncr
Vaughn, end Yoshii thereby violated the laws and customs of war,

The co-defendant, Surgcon Lioutenant latsushita took the stand at his own
roquost 88 a witness in his own bchalf and tostificd thnt he did remove the liver
of the prisoner but only on the orders of Lt., Kurasaki who was his commanding
officcr, The co-dofendant Matsushita testified he removed the livor for medical =~ =
end rescarch reasons, and that in his cstimation, was a propor motivc, He cxplaingd
in dotail how hc washed the woundd and incisions and sowed thoem up, and that ga &2
modicel officer he w-s of the opinion thet tho bedy waa properly propered and
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R ond properly buricd. All thiw he did on orders of Lioutcnant Kurasaki,

There has been no evidence that Commandor Yoshii issucd any orders to Lt.
" Matsushita or that the surgcon was under his command, 8cvoral witnesscs tos '
. _f' that the orders were given to the dector by Lt. Kurasaki, RU=
. T
Bocause the prosccution has failed to offer evidonco in support of tho ello= =
. gations and bocause thoy hove failed to dufine in legal torms honorable burial, we
" . ask that tho Commission find as to the accuscd, Captain Yoshii, the specification
seventecn of the third charge not proved, and the accused Captein Yoshii is of = &
the third charge not guilty and the Commission does therofore acquit the said
Captain Yoshii of the seventoenth spocification of the third chergo.

In specification 4 of Cherge I Major Vatoba is joined with Genoral Tachibana, 88
Coptain Sato and Corporal Nakamura ns & principal chargod with the exccution of I s
prisoner Hall, .

\hat wo said of Goneral Techibana is repcated in the case of Major Matoba. O
He was not at the scono of the oxccution and cannot thoreforc bo held as a princly
boecause there has been no evidenco to show that llatoba participeted dircctly in
thet substantive offconsc.

The co-defendert Sato did tostify on the stand in his own bchalf that he was |
ordercd to carry out the execution by kajor Mstoba. But ho stated thet he chr-ngad
tho plans and never notified Major liztoba of the changce or that thoere was to be nn
exccution,

In add.it-:l.un, the tostimony of an accomplicc must be corroboratcd by other
evidonce which in itself and without tho aid of the tostimony of * -
tho accomplice teonds to connvet the defondent with the commission of the crime. »
Whartors Criminal Evidence, Vol. 2, par., 728, pago 1223, ¥

This co-defendant had to admit on cross-examination thot Hajor Matobe did nnt. Al
tell him ersonally to cxecute the prisoncr nor did he report to liejor lietoba thlt
he was sbout to exccuto a prisoncr,

. l‘-) ’
. Thare arc statutory provisions to tho offcect that a conviction cannot be had S8
on the testimony of an "accomplice" unless hc is corroboratcd by othur evidenco i
which in itself, and without the aid of tho testimony of the accomplice, tends to .
connect the defendant with tho commission of the crimo, and in thosc statcs whoredn S
the common law preovails, the judgos generally ceution jurics against convictions ' =%
upon the uncorroborated testimony of aecomplices, Tho limdtation of tho tostimony =
of an accomplice by statutos arequiring corroboration thereof is designed for the '.'r
protection of those dkcused; its purposc is to prevent one guilty of a crime fraom
> Amplicating ancther falsely in the hope of clemoncy, for motiveos of revenge, or - .r"*
. for any othor roason. (eiting Carter vs Stetc (Okla. Crim. Rop.) 28 P. (2d) 581.)

"88(23)"
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i tie testimony of an accomplicc alone is not sufficient for conviction, A stote
. requiring tho corroboration of tho testimony of an accomplice 4+. prohibits a cons=
" wviction thercon, unlcss so corroboreted, If there is no corrdberation after the “ 5
admission of such evidence, the court should instruet thet there can be no uun'rin- P
. tion based on such testimony. <{citing People ve Negra, 208 Cai 64, 280 p. 354;
" People vs Santoas, 134 Cal. App. 736, 26 P (2d) 522; State ve Brown, 53 Idaho, 5?&,.-
" 26 P (2d) 131; State vs Rowley, 216 Iowa, 140, 248 N.V. 340; Fenner vs Comm. 240 .
* Ky. 530, 42 8.\, (2d) Thk.

In & jurisdiction wherc the tostimony of en accomplice must bo mrrnbarnt.uﬁ,_f o

h_”
Vharton's Criminal Eviddnce, Vol. 2, paragre.pha 728 and 729, pages 1223 =1225, '

As to the interrogatories and the proceedings of the Board of Invutisatiun :
eonvened by the Commanding Officer, Occupation Forces, Bonin Islands, as evidance
against Major latcba we did object. All the rights of an individual guarcnteed I:Ir
the Fifth and Sixth Amendments to the Constitution were violcted by the Board in- :'-
the ca.e of Major Metoba, Further, this accused, kajor Latoba, was made to testify
against himself when the proceedings, the intemgatinm, and statements of leajor « -r'.‘
Matoba were allowed as evidence in this present case. This is in direct viulnt.im

of the Fifth Amendment which states: no person shall be compelled in any E—M
Case to be a witness agninst himself.

Although we were overruled in our objection to the introduction of this evi= |
dence, we feal that it is proper in our closing argument and that we owe our cliiub
the duty of again respectfully calling the Commission's sttention to this most ' ;
important point which is not a mere technicality or rule of procecure but & sub- . .".,
stantial right guaranteed by the constitution.

In our objecticns to the charges and npﬂnii‘i-::ntinns, we objected to the mt-t-u;'
in aggravation being pleaded in this specification., %*e ask that in erriving et *) -'-
your findings you strike all matter zlleged to be in aggravation since it is pere 8
surplusage and no authority has been cited for pleading such matter in aggravatiom
of the offense of murder. » j_’

In making a further defense to this specification, I repeat mhat my colleague ==
Mr, Morikawa has said, that Japan is not bound by Article 23 ¢ of the Hague Conven- 28
tion No. IV of 18 October 1907, since neither Italy nor Bulgaria has ratified the
1907 Convention, although Japan did sign the Convention, {

For ‘all these reasons, we ask that the Conmission find es to the accused, Mejor
Matoba, the specification 4 of the first charge not proved znd the acoused, Major = &
Matoba, is of the first charge not guilty and the Commission does therefore acquit L
the. said M~ jor Matoba of the fourth specificstion of the first charge.

In specificstion 5 of Charge I, Major latoba is joined with Lt. (J.g.) Suye- = 8
yoshi, Imperial Japanese Navy, commanding officer of the Eighth Nevel Antiaircraft =
Battery, & Neval installation, in pursuanece ©f a common intent with Lt. (Jj.g.) =1
Morishita (now dead) with assaulting, striking, and killing by beheading with a ,
sword a priscner, Mershon, and in aggravetion Matoba did ect the flesh and vium‘}h
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. of the body, all this in violetion of the laws and customs of war and the moral

(SR N () A0 Y

standards of civilized societys .

The co-defendant Lt. Suyeyoahi, was put on the stand and he did testify against
Major Matoba. This is but ancther instance of what the Judge Advocate said in his
closing srgument; that the defense was proving the ccse against themselves, Sd W
must pgain remind the Commission as to the rule of evidence regarding testimony o
accopplices and co-defendants, I am sure the Commission understands the rules nf, \

evidence regarding such testimony and particularly as it applies to a murder che

All that we said regarding the testimony of accomplices and co—defendcontes il N
egain repeated as to this specification. e

Ve emphasize: "When the common enterprise is at an end, ... no one of the mn-;-
spirators is permittea by any subsequent pction or declarstion of his own to affeet
the others®, Wharton's Criminal Evidence, Vol. 2, par. Tl4, page 1202,

Just one other reference for emphasis: The admission agoinst the defendant © ~.
a statement by a co-defendant charged jointly with the defendnnt who was on t.rial
for murder is error, citing Jarrell va Com 132 Va 551, 110 S.E. 430.

But the prosecution alwaye use as thelr maln proof and the evidence that
convicta the accused, the record of the Board of Investigation, Bonin Islinds.
This record is indeed a snd commentary on American justice when we conaider how
board knowingly and wilfully wiolated the rights of a defendant end did so state
to all the world. Nevertheless the prosecution has seen fit to introduce the in-
tarrogatories, the statements and the proceedings of this board, ond have asked %
this judicisl Commission to accept such proceedings as evidence, This offer imposes ™
upon this Commission a most difficult problem lergely because in previcus casea
this Commission did allow the proceedings to come into evidence cnd so if for me &S
other reason the Commission must, in order to be consistent, allow the interroga= 'i'- ;.
tories of the board to come into evidence in this case., Ve did object and :were
were overruled, but I am sure the Commission will not hold us to be presumptucus _ 0
to again reiterate our firm belief that the asccused, Major Matoba, is being made t&.r
testify against himself and that he wos not accorded the rights and privileges X
guaranteed by all persons who are tried in any of cur courts,

Ye do not hold it to be ironicel that such rights be accorded this accused
and the other accused but rather that it will redound to the everlasting glory of
these United States .f America that we, the poeple of these United States, did see "
fit to accord even such as these accussd all the rights and privileges of every . U8
Americen citizen, Ours is indeed a leadership that we can all be proud of, and I &%
am sure that whatever the verdict, all the sccused are and will still be greatly =
impressed with our serise of fairness and justice., The greater the contrast, the ﬁ.'_-
more impressive is our record. A

*'o have previously stated our views regarding the commission of the acta al- o
leged and in this case there has been .no evidence to show that the accused lajor .-E
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Matoba did any of the acts cherged or that he was present at the scene of the
| tion. HNot even was Lt. Suyeyoshi at the scene. To hold lejor llatoba guilty of
¢ murder is at wvariance with the evidence which the prosecution offered. Only on the:
~ evidence con there be a just conviction, and in this case there is no evidence whigh
will convict the accused Major Matcba, The judge advocate has asked you condemn |
them on other than the evidence and as he sald for what they have done. WHe osk your
to judge them oniy as they are charged, which is the American way. e

tie objected to the matter in aggravation and yet we now can sce why it was ads™
ded to this specification, If it were not for this metter in asggravation, lajor &8
: Matoba would clearly hove had no connection with the murder. ‘/hat is the proof uf“

& .his matter in aggravation? The Convening Authority in his letter of August 19,

' 1946, stated that the specification 1 of Charge II is a completely different offense
then the one set forth in specification 5 of Charge I. If this is correct, than 5%
e the prosscution has indeed failed to prove the matter slleged in aggrovation in ¥
3 Specification 5 of Charge I.

We ask therefore that you find as to the accused Liajor liatcba, the Epecificn- I".'
tion 5 of the first charge not proved and the accused, lojor Matoba is of the “irlhl,
charge not guilty, and the Commission does therefore acquit the seid !'ajor llatobas
of the fifth specification of the first charge. i

« TR
4 )

The prosecution has stated in their elosing argument thot Charge II ere - - ":
.violations of the Genevz 2nd Hague Conventions which have boen incorporated into o
internaticnal law. ''o refor the prosccution to tho addross given by Lt. Commander O
James J. Robinson, U.S.N.R. before the Joint lMeoting of the idlitery and Naval Law . &
Committces of the Americen Bar Association and the Federal Bor Association in the
Cosmos Club at Tiashington D, C. on April 20, 1945. He said thnt Japanese accused &8
of violations of the Genova Prisoncre of 'lar Convention of 1927 would point out thl""a .
Jepan has not ratified or formally adhoered tu it. The mere fact that Japan hes s {
through the Swiss government ogrecd to observe these provisions would appear to 08
meke no difference. This was said by Robinson in April, 1945 and the prosecution .28
should have hceded his edvice in drawing up this specification. As I bhove stated 0
before, this is a legel case and I but reiterate what my collecguec, Mr. Horikawa = }
and the warning that Lt. Commandcr Robinson gave to thoso drewing up specificationss =

LR
- Bven if the Commission hold thrt Japen is bound by this convention and that %
individuals are lieble for vioclations of the provisions of this convention, end ' 8
thot t:is Commission has the power to punish such individuals, there is still the = S8
big quostion whether thore is a crimo alloged. Counscl for tho defense, Lt. i
Gommender Kickey, very clearly and loglenlly covered this subjcct of honorable huri-" >
al, Agein the proscotuion would h ve this Commission convict the accuscd, Hajor = 9
Matoba, on his confcssion and interrogeatories before the Borrd of Investigetion.
B3 By this time the Commission must alsc realize th t suchevidunce cannot cven be
considered in a law court and to conviet tho accused on such evidence is rmrcarnih]a--

ArTor.

The Commisaion should tharofore find ss to the accused Major liatova, speal ri--
ng,g( ;_lﬁ].rr
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eation 1 of Cherge II not provedl, and the acmud Me jor YMntoba is of the scecond %
eherge. not guilty and thoe Commission does thoreforo ecquit the scid lajor Mo t.nbn
of tho first specification of the socond eharge.

Specification 3 of Cherge II as it pertains to Major Matobn charges him wit
prevonting tho honorsble burirl of & prisoner, name unknown,by ccting the ﬂnm
viscera of the body, thorehy vicloting tho laws and customs of wer and the mon]. b,
standerds of civilised socloty. About this particular incident thero has beon &
groat deel of ovidence offercd. lMost of it was to thc effect that lajor Matoba did
bring human flesh to thc Navy Basc Hecdquarters one afternceon. Ko

‘le of the defchsc are very puzzled as to whothur this is a crime., The prose="
cution are anxious to charge cannibalism but can find no logal besis for euch a
charge, thercfore thoy state that it provents honoreble burial, which is provided ==
for in Article 76 of tho Guneva(Prisoncrs of '"'ar) Convontion of 27 July 1929, nds
Article says: "Belligeronts shall see that priscners of war dying in captivity ar
honorably buried ..."

"'u
1.‘ '
Ry
Vhat we have said about this convention applying to individuals and that Je -§
is not bound by this convention, we repeat. )5
v Ak _1:'
The prosecutivn has also seon fit to state that this is in violation of tho "~_
moral standards of civiliged society. If so, whot is the penalty, and in what %
court must the offender be tried?
&

]
L

¥e feel that it is indced unfortunate tiet the prosecution did not buthoer to 1
got any law on cannibalism, Vle of the defense havo been unable to find any. The %
Japanese counsel assurc me there is no instanco in all Japanese history of any . &
cannibalism. The voery thought of it is reovolting to all peoples, yot we do know =9
that people have been driven to such acts. '

',n! ’-'1‘ !

-,

Just todey wo received a copy of the article on Cannibelism from thc Encyclo==
i pedia Americana, Vel. 5, pages 502-503. "o rcad from account the following 5
3 regarding cennibalism: "CANNIBALIS!, the act or practice of cating human flesh by -;,
" mankind, The Greek word, anthropophagy [aﬂ.pmuﬁa;,mc}, coming down from pro-Chrie-
tian times, indicates t-I'J._tr the practice though unimown to Columbus, was sncient and .’ .
well cnough known to be in the literature of the older people, The story of Poly="
phemus devouring human flesh aes told in the 'Odyssey', and other legends of sul:d.-‘“ :-
divine man-eaters i1s evidence enough that the ancient authors knew, by hcersay at
least, of this practice. It is a well-cstablished fact that all races of men heve -
at some time, in & greater or less degree, been guilty of the practice of eating .?,;
human flesh fur one ‘purposc or another. It is very generally believed, and with n ,,, )
good show of reason, thot there never hns been a time, since man first appaarad,
down to and including our own, when the world has becen free from cannibalism. 1__' 3

It is nearer being free from it now than it h2s been perhaps in all post time.. S
Today it exists among isolatod South American tribes; in Vest Eguatorial and Centpas

Africe; in the Malay Archipelago, same of the South Sea Islends (mainly in }Melaned
and in parts of Australia. Excluding Australia cannibalism mey be said to be
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‘l'.huru is nothing to warrant the belief that the ancestors of the human species -m*
:r the first of the humen species ate one another. There is little if any evidonce t

- _races of men which had successively inhabited Buro-Asic and northern Africa prace=

. state, A few charred and broken and scraped human bones from the ca
. poriod are substantielly all that hes been found which can by any stretch uf t.ha e

 pltualistic reasons. It is not possible to draw a dividing line between the se

- flesh in solenn service of mourning for the dead, particulnrly for thosc kilied

}' in 2 solemn banquot,

-1
o
i
# 1‘
= L

"m"'“lb( *fi d extending to !mmﬂlijmdmtfjaﬂhm. ' ,
c-wbh of the equ. .r. e

"How far back the practice goes it is not possible to tell. So far as is

indicate that down to as late a period as the close of the Old Stone Age the se
tised cannibclism, Cannibalism is not universally characteristic of the savage ._1 _.;

imagination be supposed to hint at this practice. Tylor as far as the fact sec
to warrant when he says that this evidcnce may "perhaps be teken to show that
historic savages wcre in this respect like thuse of modern times neither free
cannibaliam nor universally practising it", Cannibalism criginates in and is ¢
ried on from widely di fferent motives, ranging all the wy from eating human flesh ™
as & reguler part of daily subsistence to the cating of it for purely magical nr : y
".
lddnds because all or nearly all forms are more or less interrelated. This may l--.*
r-so from the fact that usuelly the practice does not bogin in a single motive,
"AS 4 YEANS OF SUBSISTENCE.-...Under groat stress of hunger occcasiocned by
shipwrocks, seiges and famines, civilized persons have been driven to the cating
human flesh. The selge of Samaria about the middle of tho 8th Century B.C.
(11 Kinge vi, 24 ff); the ecige of Prris in 1590; and the faminc in Algicrs in
furnish imr!.‘.ancau of this, \het eivilized eoplc are driven to do uy thoe pressure
of hunger it is not surprising that the savage should do with even grecter readi- X :'_.,
noss under similar circumstanccs, Many scvage races heve resorted to cannibalisa
only in times of famine. The Jungerra tribc in Queenlsnd in timcs of scvere .faninh\, ,a_
"Kill and eat some of their femalc children®, The natives of Ticrra del Fuogo, i
when starving in winter, ™throttle and dovour the oldest woman of the party. When 8
asked why they did nct kill and eat thc dogs, they reply 'Dogs catch otters'.", . ° x
o LR
"AS MINIFESTATION OF AFFECTION.- Incredible as it mny scem, eannibalism in 4
some instances scems to be pronpted by affcetion. The Binderwurs of Central India
killed and ate the sick and aged "Thinking this an act of kindness and accf.pt.nhl-
to the goddess Kali", The aborigines of southwest Victoria practise eating human .

by accident. "The Tangara carry their dead about with thom and whenever they fuel o b
sorry for their desth, thoy et some of thc flesh till nothing romnins but the '
bonos." Among still other peoplcs, parcnts partakc of the flesh of their dosd
children &s a'token of grief and affoction for the decensed". Thc practisc of T
enting flesh for the purposc of honoring dcad kinsmcn is of a similar cheracter., 0
Herodotus, writing of the linssagotae, a Seythian pooplc living inthc northeast of
the Caspian, relates that when a men has attained a greet age ~mong those peoplo .‘I.t.r “
is tho custom for his kinsmcn to sacrifice him, boil his flcsh with the flesh of .
cattle and cat it. This is accounted an oxceedingly happy cnding, Lyden doscribos =
a eannibalistic custom which has the appearcnece of & very pious ccremony. Tho zged
gnd infirm invite thoir descendants to eet thom, The victim ascends a tree cround ¥
which the others assamble singing B funéral dirge: 'The season is come, the frult ""

is ripe, and it must descend!,’ Hc then descends, and is put to death and oaten
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"AS A RITUALISTIC PRACTICE.- Cannibrlism ns & religious institution is cne ofs
the most widespread and persistent forms of the prectice and it ranges all the way
from almost a passable refinoment to the most rovslting orgics. The religlous 0
purpose is not always tho samo, In somec instances it is due to a desiro, as b
scme Austrelian tribes, who makc a practice of cating their totams, to bucome idan“
tified with the totum of god. In othur ceases the desire is simply to establish a =
close bond of friendship between the flesh-cating god and themsleves. The pwp].vl 3
who offer human sacrifices to the god cat of these sacrificos, believing thet by so
& doing they directly and surely bocome posscssod of tho divine virtucs supposed to
- proceed from such sacrifices., With the Khonds it was the custom for 2 girl ropre= £
sonting the goddess Tari tc beo sacrificed and torn limb from limb by the worshippers
eagor to obtein a piece of the dofied victim, Cannibalism rs s purcly rcligious .
exorcisc among peoplc posscssing a high dogroo of culturc is best and most notord= N
ously illustreted by the Mexican custom of offcring human sacrifices to the god S
Puitzilopochtle. "The victims werc encmios or sleves end wero offered bofore images
¢f tho gods, The priest.cut opcn the brust with an obsidien knifc, tore cut the
heart and offered it to the gods; then he sprinkled his assistant and the offors i
with the blood, After this a esnnibrl forst on the body took place, pricst and of= =8
forors partelkding." Eorly writers say these candbalistic sacrifices reachoed yoerly o
into thousands. To obtain rain from the rain-ged Quiatect, children and adults wore =
pacrificod to him end his imoges w.orc sprinkled with their blood,

WAS MAGIC AND LEDICING. = One of the most wvaried forms of cennibolism is that °0
originating in the belief th t by coting buasn flesh or certain perts of the human = 38
body vory important advantagos would be gdined....The Botocudos sto &n cnemy to
rondor themselves inmvulnerablo ngeinst the arrows of the hostile tribe, Among somd
poople at the founding of a now town 2 human viectim was sloin and tho hoart and li=
vor caten by 211 present so that thoy might not die within tho yeer. In I Kings xvi
34, is roflected & survivel of a simller custom. The idca that the ceting of buman &
flesh ondows tho eater with distinctly magical or supcrnatural powers is-frequently o=
mon with in the savrge world. In East Cecntral Africa it is quite goncrally belicved 5
that the uncanny powcrs supposed to be posscssed by witches and wizards ere obtained B
by tho fecding of tho latter upcn humen corpses, From this comes, naturally onough, '
tho balief that whoever feecds on human flesh will have the powor of witches and

‘ wigards,

"ot infroquently connibaliam has ariscn from an almost uncontrollable passion
for rovenge, end a savage belief thot eating an cnemy is the surcst way of bringing
about his lasting disgrace, The forocious natives of New Crnledonia do not- consider
that rovenge is complete until they have dewvoured the slein, ,

BOTHER ) DTIVES.-=There arotcvcral other motivos leoading to eannibalism more op
less distinet from thosc mentitned. Among somc pooples the flosh of a fallen onomy
vas caten after the fight by both contending partics as a tolken of entcring into
& binding covenant of peace.,..Cennibnl practices rrc of almost infinite veriety
end porhaps =11, except where hum-n flesh is eaten simply as food, hrve thelr roct
in a superstitious view of lifc and the world., Neturally the practice h s becn ;
disappearing before the progressive enlightennent of the world, and even the tribea " 5
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who arc still guilty of enting human flesh @s good are increasingly ash med
of it,very often earrying on the practice in clr..«anly guarded scerecy. L

"The biblicgrephy of the subject covers A multitude of publieations. Artie
on anthropology and enthnology in journals devoted to sltich subjects will yiold m
information; also the narratives of travel and adventure by well=known mlorurl 1
of early and leter times. A fow might be mentioned simply as suggestions: Vecks,
'Among Congoe Cannibals'; Fraziqr, J. K., '"Totemism and Exognmy'; Stanley, H.K. IS
Darkest Africa'; Landor, W.8., 'In the Forbidden Land'; Rennie, 'Iy Adventurcs
Among Scuth Sea Cennibals'; Dennys, "Fokclore of {Ehim-.' "

4 L
' N

In II Kings, Chapter é,we rcad of the siege of Samaria by Benhadad, king of
Syria. There was a greet famine in Samaria and Isracl was indced in sad at-ra.i.th
We quoto verses 26 to 30. !

26, And as tho king of Israel was passing by upon the wall, there cried a %
woman unto him, saying, Help, my lord, O king. -

n27. Aind he said, If tho Lord do not help thee, whence shall I help thoe?
Out of the barn floor, or cut of the wine pross?

128, ind the king said unto her, Vhat ailcth thee? she answercd, This :
™*woman said unto me, Give THT Ton, Ll&t we may eat him - . illuatm;rmlf
tomorrow.

"

"29, 8o we beiled my son, and did eat him; and I sald unte her on tho next ﬂ,‘
Give thy son, thet we may et him: and shc hath hid her scon, 3

130, And it came tc pass, whoen the king hoard the words of the women, that he § &
rent his clothus; and he passed by upon the wall, and the people looked, and, behols
he had sack cloth within ‘l.:.]:u:rn his flesh.," :‘ ;

We cnly bring this incident to the attontion of the Commission bﬂaa.uaa the
prosccution have been-unable to find any law or penalty for cannibalism. ‘e too g
have been unable to find any law on this subject. | e

The above recorded ineidcnt is more heinous than any that happencd on Chichi -,
Jima, And yet it is not stated thet the king of Isracl did punish the woman, i
Will the prosccution not agree thot Cannibalism was ageinst the moral standsrds of =
the Israclites, and yet no penalty w.a inflicted or punishment imposcd? Why? g
i'o sinceroly wish that we know the answor. b

Until the prosecution can show a crime wes committed we ask that the Commigsicr %
find as to the accused, Mejor Matcba, specification 3 .f Charge II not proved, and —SuS
¥ajor Metoba is not guilty of any crime and the Commission doés therefore acguit P
“he said }Major Mat.ba of the third specification o the sccond charge.
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- “honorable burial of the prisoner Hall by removing and causing to bc removed and

I'tim of 27 July 1929 and Article 76 of the Goneva (Prisoner of ‘War) Convention of '

-

In specification 6 of Charge II Major Matoba is again charged with prwmting‘
e2ting the flesh and viscera of the body. .

This is an offensc in wviclation of Article 4 of the Genova (Red Cross) Conven -.'

27 July 1929, See the letter dated 19 August 1946 from The Commander Marinnas Az :':_
to the Prosident, Military Commission, l} ,'

As we have stated previcusly, the t.hr::ar;r is thet the astate and n.t the indiv!..-ﬁ
dual is linble for violations of the laws of war, -3

. |

|
- LEN

What was said rcgarding speccification 3 of Charge II spplics equally to t.hil
speeification.

¥e therefore ask that the Commission find as to the accused Major Matoba,
specification 6 of Charge II not pruved and Lajor katoba is of the sec.nd charge
not guilty, and the Commission doecs thercforo aequit the said Moajor Matoba of the
sixth specifieation cf the socond cherge.

Specification 18 of Charge III chargos Major Mat.be with negloct of duty as . "-
Commanding Officor to control cortain persons now on trial in joinder with the ne= "U38
cused Matoba in thot ho permitted them to kill Hall and Hcrshon. In Specificetions S
4 end 5 of Charge I liatoba is charged with having committed the crimo with thesco L
sema. individuals., Lt. Commender Dicky has ably brought out the inconsistoncy of s =
chorging theeo accuscd. ,t:r.

If thoro was a duty to control tham the prosccution must show such a duty. Thtr‘i
burden of proof is upon the prosccution and we hold that thore has becen no uhuﬂin.;
of eny such duty, therufore therc was no neglect. __‘

In this ceso the accuscd lMatoba was not at the scoene of exocution and could mﬂ “
have controlled any of the participants, The accuscd, Ceptain Sato, tostified thnt-
ho made tho arrangemonts and only notified Maojor l:atnb& aftor he hed cxceuted the -1
prisoner, As we have said bofore, there is no precedent for dondemning onc for & G
failing to sct. b

e -
In view of the absencc of any proof of a duty oweing we ask thot tho Commissior

r

find as to the eccused Yajor Matoba specifiection 18 of Charge III not proved and .- o

the Commission dues therefore acquit the said Major Matobe of the eightoenth specd= 'h. ,f"

fication of the third charge. :1

In spocificrtion 19 of Charge IIX La,jr::-r Matoba is charged with ncgleet of dubr o
to properly protcct prisoncrs Hall and Mershon., This specification says in di.lfﬂl‘ﬂ"‘
words whot was alleged in spocification 18 and there is no grounds for such a charih
unloss it can be shown thore was a duty at the time alleged.

Major Matoba wis not present at either scene and he did nnt know the exec
wore about to take place,

"ss(31) "
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Yhat wes said in specification 18 is spplicable in this instance and ther X
. we ask the Commission to find as to the accused Major Motoba spocification 19 of

thl third charge not proved and that tho Commission does thercfore acquit tho = "‘
Major Matobe of the nincteenth specification of tho third chargo.

o
Specification 20 of Charg. III charges Major Matoba with negloet of duty tn"
‘@ ontrol Lt, Sato, Dr. Toralkd, and Sergeant Mori in that ho permitted them to un=
lawfully provent tho honorablo burial of two priscncrs Hall, end onc not dofini -"- ;
known but believed to be Horshon by mutileting their badinu, theruby violating %
lews and customs of war,

As we have said bofore this charging of an Army officor with failing to act
most unprecedented, The proseccution must show a duty imposod upon Major Matoba
because he was Commanding Officer ¢f the 308th Bottalion and the prusccution has not
brought out any evidonce as to what his dutics as Commrnding Officor wure. Nogleoh
of duty is an omission rethcr than act. Scction 105, Nawval Courts and Boards saysf
"L duty may bec imposed by a law, rogulation, ordor, or custom of the scrvice in
furce at tho time of the commission of the cffensc.”

e
Uir, Justice Rutledzc said of tho Yemashita case Miuch less hrvo wo condemned = =
one for failing to trko action....I havu not been able to find prccedent for the =
proceeding in the systom of any nation founded in the besis principles cf cur cons
stitutionnl democracy, in the laws of war or in other internationally binding s
authority or usago". e
> ..:"
' The prosccution have failod to reconcile the charging of this and other ac~ . A
cused with committing an offense snd then in ancther specification with fai_].;l.ng to
act, .

.|i
-
¥ -
by
7

Spocificotion 1 of Cherge IT end specificction 6 of Chargo II charge Major o
Matoba with proventing honorable buriel. |

i

Because of all thesc roensons we ask that this Commissicn find as tc the ae= '._ i
sused Majar Nituba speeifieation 20 of the third charge not proved and the Commis=
sicn does therofore acquit tho said Majur Matoba of the specific-tion 20 of the 8

third charge.

o

Spocification 21 .f Cherge III cherges llejor liatoba with negloct of duty l.n"
that he ellowed Captain Nake jime to beat to death with a stick a prisoner, name

not dofinitely known but believed to be Fragier, this in vicletion cf the laws and
customs of war.

The other.speeifications relating to ncglect of duty are without much basis
but this spocificatio. is without any basis whatsocovor. Let us look at thce facts 3
as brought out by the witness Captain Nakajima who has alroady been cundemned to ':"
dic for this most atrocious crime. He testificd as to e perty and how ho got dﬂlﬂt
and left tho party and whilc very drunk did beat the prisoner to death, Now the
prosecution arc attempting to hold the Commanding Officcr responsible for the &
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and the crime of this drunken officer. They fnil utterly to shuw any duty in this
instance or any genoral rule which meskcs the Commanding Officcr of 2 militery unit
rosponsible for the acts of a drunken officer, There mxy cven be somc doubt as to
the responsibility of the drunkon officer for his own acts but the Commissicon hes
found him guilty. Surcly thoy ceannot imputc his guilt upon M jor Matuba,

L]

- —'--L-_-,__W_E'._. i

Vo ask therofore thet the accused Major liatuba be found not guilty of speeifi=
cation 21 of tho third cherge.

Speeifieation 22 of Charge III is practieally the samc specifiecation as 21, P
only specificaticn 22 charges lajor Matoba with neglect of duty in thet he failed &
to protcet a prisonce by failing to toko steps to prevent tho killing by besting to
doath with a stick a prisonor, nemo not definitcly known but belicved to be Frasier
and ho, Matuba, through nogleet end f2ilure, did suffer tho prisoncr to bo killed
in violetiun of the laws and customs of war, -

Yhet has been seid regarding spocification 21 is repusted as to this specifi-
cation. As in thet specifiecation, s5 in this spceificaticn, there hos been a fail=
urc by the proscctui.n to show a positive duty on tho part of Maj.r lietobe as Com=
manding Officer of the 308th Bettalicn to protect the prisoner snd thet the steps
he did tekuwere inadequate. Vhet the prosceution arc attunpting tuv do is to impute
theacts of Captain Nakajima upon Major Matcbe, They can find no basis at law for
any such holding end tharefore say, well it ought to be sc enywey. The Commissicn
howover, are trying this casc acccrding to lew and will therofore find as to the
accusod Mejor Matoba, spucificnticn 22 not proved and tho accuscd Major katobe 1a
uvf the third charge not guilty and tho Commission dces theroforc acquit the said
Mrjor Metoba of specifieation 22 of Charge III,

il

e

As to Admirnl Mori, Kunizo., Heo is charged undor snccificaticn 3 <f Chrrge II:
Jointly with Major Matoba and Sceond Licutcnent Isogal and cach ~nd togother as
unlawfully preventing the honoreble burial of a prisoncr of war by enting the flesh
and visccora of the body and thoreby viclatcd the laws nnd custums 5f war and the
moral stenderds of civiliged s.ciety.

Vie rcpent the same argumcnts as horetufure made regrrding honornble burdal.
As is statcd in Court lMartial Order 12-1925, "For an :ct.to bo unlawful it pust
have boen cummitted in violation of sumc law, rcgulation, or order in force at the
.time of the commission of the act; if there be no law, rogulation, or order pro-
hibiting tlhic act a mcre:stotemont of unlawfulncss cannst erontc cn :ffeonsc,

i T

e have scarched in vain through the law bcoks and the strtutes, international
law, and tho laws <f war, and nowhore do we find such acts prohibited by law, In
the casc of Dithmar and Boldt instituted undor German law of March 24, 1920,
Roichgesetzblatt, 1920, p. 341, the court stctes: "The fact thet his decd is a vio- _
lation of intcrpnation law must bc well known tc the door, apart from acts of carc- i |
lessness, in which earcless ignurance is a sufficiont wxcuso", .
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In this instance there is eWidence which clearly shows thnt Admiral Mord did
nct know ke was eating the flosh of the Yody .f a prisoncr of war. He was tricked
into eating it and then told it was human flesh, Jeé hold thorefore that there was [
no intent to eat human flesh and no intent to unlawfully prevent the honorable
burial of a priscner of war, name tv tho relator unknown,

Three perscns are chargod with having o ch and tugether at the Navy Basc hucla .
ruerters unlawfully proventcod honorable burial of a priszner of war by oating theo
flesh and viscera, The prosecuticn do not oven ettampt to show who the pris nor
was, or do they offer any cvidence that heo was not buried., They only show th 't e
Major Matoba camc uninvited to the Navy basc headquarters and brought what tho offfs =
cers thought was goat meet., He was drunk and in order to humor him, the Admirel =
ato of the meat which the Major had brought. Then the Major said it was human
flesh and left, having accomplished his purposc. ‘o again refor to the case of
U.5. vs Sall, 116 F. 2 cd. 745, cited in 66 5. Ct. 1180,

The specification furthor alleges this is in violatiovn of the morel standards .
of civiliszed socicty. 'le fcel thrt the z2ccuscd is not fully awere that this is in ==
viclaticn of the morsal standards of civilized sucicty and that proof should be made 8
by the proscctuion that the accused did hove knowledge of thoe morel standards of .
civilized suvciety which he viclated whon ho ato something which hoe was told was Bo8
moat,

In ¥ajur llatoba's cunfossion, wrung out of him by the Board of Investigation
which we objected tu as being imporper as cvidence becausc tho Board itsclf as a
part of tho procecdings admitted that the procedurc wes nct in aece.rdancc with
Scetion 734, Neval Courts and Boards, snd whch we still maintain to admit aes evi- _
denco is precjudiciel to the substantial rights of Maj.r Mctoba and in this instance
tho substantial rights of hdmirsl lori, and alsc in direct wviclation of the Fifth
and Sixth Amendments cf the Constitution and thercby reversible error, linjor
Matobe belicves Admiral Mori knew it was human flesh., This confession of Major
latoba is the only evidence and is inadmissible and is far outweighed by other
testimony which is competent.

“In Chapter 25 of Leviticus, verse 91 makes this statement: ".nd ye shall eat =8
the flesh of your sons, and the flesh of your daughters shall ye eat". In Deutoren
omy 28 God describes the curses for disobedience and tells of the beseiging of all ===
Israel and that as a result he says in verse 53: "ind thou shalt eat the fruit of '
thine oim body, the flesh of thy sons and of they daughters, which the Lord thy God
hath given thee, in the seice, and in the straitness, wherewith thine enemies shall
distresa thee",

e are at a loss first to know if this was a sin and second, if a sin, whether =
the prosecution does impute kmowledge of this to the accused, .idmiral liori, ‘e
hold not.

"hat is the reason for charging Admiral liori with neglect of duty arising nut ’
of t is same incident if he were 2 willing pei .’ ipant with the requisite ]cmwlud;n, :
as is done in Specification 11 of Charge II17 :
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., As we have a( | b(_ir& when it comes to 1ndividmlnm viclat laws and
custama of warfare, internab ional law, as the Hague Convention, neitlér courts nor
punishments are provhded, The nccused can only be punished under the law of his u-: 7
or our American laws,

In view of all this we ask the commission to find as to the accused, Admiral hﬂi
specification 3 of the second charge not proved and the accused Admiral Mori is of
the second charge not guilty and the commission does therefore acquit the said
Adniral Mori of the third specification of the second charge,

In specification 6 of charge III Admiral Mori is charged with neglect of duty im =
violation of laws and custoas of war, Of this charge we can say as did Mr. Justice
Putledge in the General Yomoyulki Yamashita Petilioner case: "This trial is unprec=
edented in our history. Never before Lave we tried and convicted an enemy general
for action taken during hostilities or otherwise in the course of military operatior
or duty, Much less have we condemned one for failing to take action , . . ., I °
have not been able to find precedent for the proceeding in the B:,rst.am of any natim '
founded in the basic principles of our constitutional democracy, in the laws of wayr -
or in other internationally binding authority or usage, S

= = = It is not in our tradition for anyone to be charged with crise which is
defined after his conduct, alleged to be criminal, has taken place; or in language
not aufficient to inform him of the nature of the offense or to enable him to make
defense, Mass guilt we do not impute to individuals, perhaps in any case Lut
certainly in none where the nerson is not charged or shown actively to have partic=
ipated in or lmowingly to have failed in taking action to prevent the wrongs done
by others having both the duty and the power to do so."

Evidence has been introduced which proved that Admiral Mori had no disciplinary
control over the persons named, Cc.ander Yoshii, Ensign Masutani and Ensign
Hayashi, Commander Yoshii was the camaanding afficer of the wireless station and
the two Ensigns were junior officers under the Comnanding Qfficer, Comaander Yoshid,
The radio station was an independent command as we know comaands and Admiral Mord =
exercised no disciplinary control over the officers and wen attached to that ut.at.l.ue‘ A

The Admiral is in this specification charged with neglect of duty in that he
permitted and allowed the aforesaid persons to unlawfully kill one whose naze is to =
relator not definitely known, but believed to be one Mershon., Inspecification 5
of Charge I Major M.toba, Lt (Jg) Suyeyoshi acting jointly with Lt (jg) Morishita
now deceased, are charged with this murder of Mershon. This specification 6 of
Charge III however does not name any of these three officers.

In view of any showing by the prosecution that Admiral Mori had a legal duty to
control and restrain Comuander Yoshii, Ensign Masutani and Ensign Hayashi we ask
the commission to find as to ths mccused Admiral Mori specification 6 of the third
charge not proved and the accus Admiral Word is of the third charge not guilty r
and the commission does thereford acquit the said Admiral Mori of the s ixth specif=
ication of the third charge, o

For the very same reasona we hold that Admiral Mori has not been proved guilty
of the offense charged on Specification 7 of Charge III, It has been shown that
the Ammy not the Navy exercised control eyey prisoners of war on Chichi Jima and
further that Admiral Mori did call the attentiom of all Navy commands on Chieci
to this arrangement, Further that.of op #bout February 15, 1945, the battle of
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Ino Jima start 'ral Mord l'ud a very heavy mpﬁihﬂit;r 1515 defenses
of Chichi Jima iI had neglected this duty he would surely havt“been derelict.
and subject to court-martial, e

We ask tha commission té find as to the accused Admiral Mori, specification 7 u::
the third charge not proved and the accused, Admiral Mori is nf the third charge B
not guilty and the gonnission does therefore acquit the said Admiral Mori of the
seventh #pecification of the third charge.

Specification 8 of Charge III charges Aduiral Mori with neglect of duty in that = =
he failed to control Commander Yoshii, Surgeon Lt, Sorski, Lt. Kurasaki, now B
deceamed, and surgeon Lt, Matsushita in that he permittcd tho aforesaid persens to
m..lanfv.l.ly' prevent honorablo burial of two American prisoners of war by mutilating &=
the bodies of Dye and Vaughn, thereby violating the laws and customs of war, For ‘I'.II
same reasons and particularly as Justice Rutledge said in the Yamashita case Murils
guilt is not imputed to induviduals where the person is not charged or shown activells
to have participated in or knowingly bto have failed in taking action to prevent tha =
wrongs done by others, having both the duty and the power to do so,

Admirel Mori did not perticipate in these offenses, did not know of them, did
not have a duty to teke action to prevent them nor did he have the power to prevent
these wrongs.

In view of these facts wo ask the commission to find as to the accused, Admiral
Mori, specification 8 of the third charge not proved and the accused, Admirel Mori
is of the third charge not guilty and the commission doos therofore zcquit the sald
Admiral Mori of the ei;jhth spacification of the third charge,

In spacificztion 9 of Charge III the mass guilty of both Army and Navy personnel
is imputed to Admiral Mori ‘and yot he .is not shown to bave actively participated
in or knowingly to havo failed in taking action to prevent wrong doing by cthors,
having both the duty and the power to do so, He is charged only because according
to our custom and regulations the senior officer present has certain general dutics
as laid down in Chaptor 21 of Navy Regulations. However Article 175 of these same
Navy Rogulations reads: "No officer can place himself on duty by virtue of his
comnission or warrant alone,™

It is not enough for the prosecution to charge the accused Admiral Mori with
neglect of duty as Commander of Amny and Naval Forces and senior officer present on
said island, They must prove that he had a duty to perform to control and to
rastrain the persons named, This they have not done, but on the other hand the
defense has clearly shown that it was the duty of the Arny to gquestion and to carry
out such regulations as the Japaneso armmy had regerding prisoners of war on Chichi -
Jima,

We ask the commission therefore to find as to the accused Admiral Mori, specific= 1
ation 9 of the third charge not proved and the accused Admiral Mori is of the thdrd =

charge not guilty and the cammission does therefore acquit tho said Admiral Mori
of the ninth specification of the third charge,

Spocification 10 of Charge IIJ 4s te all purposes the same charge as alleged in
spocification 9. In this apauiﬂc&t-ﬁl nunber 10 Admiral Mord is charged with
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neglect od r.tut.s( t.h.{ a0 failed to protect prisonurs 0 war becar. Jhe failed
to take steps to prevent unlawful killing of three prisoners of war, Woellhof, one 8
whose name is to relator unknown, and one whose name is not definitely known hut- ¥
balioved to bo York,

It has been proved that Admiral Mori did not l.m-:'n of these exccutions until &

have known they werc taking place but quite to the contrary it s boon shown t.hl.h X ',
the Army by agrecment on August 20, 1944 would be in charge of questioning, interm=
ment, ete, of all prisoners of war on Chichl Jima, It has alsc been shown that the &
parama alleged to have killed the prisonors of war were all Amy personnel who by
no stretch of the imagination can be said to be subject to the control of Admiral ¥
Mori, Since they were not subject to hie.control he could in no way prevent them =
from acting in an unlawful mannor and certainly therefore tho guilt of theseo pm'm- o
cannot be imputed to Admiral Mori, =

We ask the commission to find as to tho ac::usad., Admiral lbr:l., specification 10
of thet hird charge not proved and the accused Admiral Mori is of the third charge %
not guilty and the commission does therefore acquit the said Admiral lori of the
tenth specificetion of the third charge.

Specification 11 of Charge III charges Admiral Mori with failure to discharge hir. *
duty as Commandor Naval Forces on Chichi Jima in that he failed to'cortrol Major
Matoba and Secand Licutenant Isogai by a2llowing and pe.vitting tham to unlawfully
pravent the honorable buriel of a prisonor of war neme unimown by eating the flesh * 8
and viscera of the body of said prison.r in Admiral Mori's presence, this in ’.':
violation of the laws and customs € war and the moral stondards of eivilized ]
society.

Major Mptoba and Second Licutenant Isogai were not subject to Admiral Morils 9
control; Isogai was not evon at the scone when Major Matoba is alleged to have I
esaten; what wos eaten was first said to be have beon goat moat and tho proof is
b . not cloar whethor it was flosh or liver; and what was eaten was but a small cmount 8
! no larger than about a one inch cube which is cortainly not tho flesh and viscera =
of the body of the prisoncr. "

Tha prosecution can cite no caso showing that such an act constitutes dishonors ¥
able burial, Thoy fail to even identify the prisorcr of war or to offer any :
évidence that he was not buried, It is axiomatic that the burdem of proof is upon
the prosecution and that it nevoer shifts therefore the prosecution must prove 3
dishonorable burial in this case, Wo maintain that eating a small ]:nrt-ian about m
cubic inch in size and that when Major Matoba had said it was goat meat doecs not
constitute preventing the honorable burial of an American priscner of war.

P

Wo cite the addreoss of Lt, Comander James J. Robinson before joint meeting of
the Military and Naval law Gomuittess of American Ber association and the Federal
Bar Association at Washington, D.C, on April 20, 1945 inwhich he defines a war
crime: '

"A war crime is an act forbidden by the 1w of wor and committed in any place
in time of war by a person who is cancctod or acting with 2 belligerent nation and
who acts with intont unlawfully to injure & person or property or government
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not guilty and the commission doos therefore acquit the said Admiral Mori of the “-l s
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is detormined rt in its discretion and may extend to the panalty

The prosccution has failed to show any intent on the part of Aduirel Morimd the
charge must therefore fail, 3

: oo

. As we havo stated bofore the mere assertion that there is an offonse in violatdor

of the laws and customs of war does not make it an offense, Proof is neccessary and

‘the prosccution has offered no real proof,

Tho nebulous phrase "moral standards of civilized society" has been studiously
avoided aml we of the dofense have no idea what is' legally meant by moral standards
of civiliszed society. We further add the quostion, "what is the punishmont pro
for a vioclation of the morel standards of civilized society?

We ask the conuission to find as to the accused, Admiral Mori, specification .'I.'L
of the third charge not proved and the accused, Admiral Mori is of the third charge =

elevanth specification of the third charge.

In conclusion we charge thet the prosecution has failed to dofine murder in time &
of war; thoy have failed to dofine honorable burial; they have cited not 2 single &
case on either honorable buriel or cannibaliam., They have failed tos how by R
convincing evidenee the duty which they have charged that these accusod have nugleel =

We respectfully romind the conmission that thesc accused nre being triced accordir =
to dmorican law for war crimos, The lam under which they are being tried is woll
getablished; it is the military lew of the Amorican Navy ~nd is basod upon and 18 %
fundamentally the same law as applics to overy Amorican citizen, All thot this '
commission is asked to do is to epply the law as it pertains to this presont crse,
This will not be casy but wo know that this cammissio n is most capable snd will 8
tharcforo find according to rulcs of law and tho evidenco in the ease, o

The judgo advocate has askod tho commission to condomn thesc fourtoen nccusod *-‘:
-n the light of what they have done but we ask that thoy be judged on what they are 8
charged as having duone and then if a erime has been properly chargod, and the
ovidence is sufficient and.the charge is proved boyond a reasonnble doubt then
end only thon should any of these accused ke found guilty. - We hold that the
prosccution has failed to prove their case against Lt., Gonersal Tachibana, Vice
Adniral Mori, Captain Yoshii and Major Matoba,

The prosocution has been very bitter in their statauents particularly of A.dm.tml;'
Mori. They have referred to him as the sehior officor of the Bonin Islands knowing &
full well that Chichi Jima was only one island of the Bonin group and that both 74
the Army and the Navy on Chichi Jima were subordirmate uhits snd that the Army Divis- =8
ion Headquarters was at Iwo Jima and the Navy Headquarters were at Yokosuka, : Both
Geneml Thchibana and Admiral Mori werc subordinates to these headguarters command= 3

P

ers and took their orders from the above headquarters camuanders, Genoral Kuribachd

and Vige Admiral Moda, J
The prosecution has charged eight murders on Chichi Jima and have asked thet n.fl.i ‘

the accused bo found guilty, that the sentence be capital punisiment. Wo request
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i partioula.rlr a ”"‘mm accusod whother capital punisl| 'ht. of thd ‘)lty ia in
. harmony with sc. .cifie oriminclogy arid ponoclogy. On pajes 38 and >4 of the littla
booklet "What Shall be dono with War Criminals EM11-G-1 Roundtable" prepared for =%
the Unitod Status Armed Fordee Institute by the Amordcan Historical Asscciation = o8
August 1944 wo roadt =

S

"In the United States we rogard evory offendoer as an individusl, His assots and
liabilitics are studied and a program is planncd to mako tho most of his abilitdeag
devolop now ones; curb his bad habits, and graduclly restore him to a usoful and =
law abiding pMge in society, = = = = They could be studied by psychistric clinies,s
howevor, so that we might learn what made those men dofy the laws of civiliaatiom =8
= = = = We might learn a great donl about intormatioml gangsterism if we know what®
made thaeso men tick." _ . '.;.

ity We foel that it is altogother fitting-and proper that we close our argumont with'
. . tho wordeyof Mr, Justice Rutlodge in his dissenting apinicn in the Yomashita cases’
‘We feel as he did in thot cass as to the accusod in this caset Morc is at stake '=.
tha, tho fate of these fourteon accused, Thore can be no possible symprtiy for s
them if thoy are guilty of the atrocitics ehargud. Ve quote: "But there ean be
and should be justice administorod according to law, In this stage of warls
aftermath it is too early for Lincoln's great spirit, Lest lightod in tho Sicond |
Ineugral, to have wido hold for the troataent of foes, It is not to onrly, it is @
nover to early, for the nation stosdfastly to follow its groat constituticnal g
traditions, none older or moro universally protective against unbridled power than ™
due process of law in tho trial and punishment of man, that is, of all men, whothén.
eitiz.ms, aliens, alien cnemics or enemy bolligerents. It can Locome too late, ';—

This long held attachment marks the great divide betwecn our cnomies and mraalr-, 3

‘ ves, Theirs was a philosophy of univorsal foreo, Ours is one of universnl law,
albelt unporfectly made flosh of owr systam and so dwelling among us. Evury
daperture woakens the tradition, whother it touches the high or the low, the
powerful or the weak, tho triumphont or thoe conquered. If we noed not or cannab
be magnanimous we can koep our own lew on tho plano from which it h.".u not duscun .
‘dtherto and to which the defoated foos nover rosc," Ry

As we now finish our argumont we porsonally and for all the Defense Counsel 5
& oxpress to this commission our sinccre thanks and approciation for tha judiecial = 'a:-
¥ procedure and dignity of a low court which this comnission has maintained through= =

"'~ out the cntire trial, .
J/ «.%/ b
M * 3

LHIEGH,
Cmmandar, USNR
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CLOSING ARGUMENT FOR THE PROSECUTION
DELIVERED BY
FREDRIC T, SUSS

Lieutenant, USNR.

Gentlomen, we aro assembled here in the name of justice, %e are here to pro=
alaim that justieo 1s not the oreropative of cne mation or of one penple tut ia
the sacred and inviclable right »f avery individual, horaver cbasurs or oxalted
or in vhatever remota corner of the world ho may ho found, Unon this mrineiple
=0 havo btuilded a nation, Although thet notion has ~rorm to be a formidable
porer, her poople have nover Jost eisht of tho faet thet she owea her very
oxistence to the dafiance of tho tyrannmy of porer,

Pe are not a nation of morpliste Wut wo bewo cbgarved that rovernment may
Jearn from relipion, Christienity has taught us of the dirnity of man end tho
snorednass of tho individual, This eririt 1s found in cur lams end proclaimed
in cur courte, This ie =hat ~e domand for cur vecple and this is vhat America
extenda to othera,

Vo do pot sook revengo, for revengo 48 not justica., %o do not repest the mis=
tekes of the fallen enemy., Ye do not punish the innocent, The neople of the
United Statee demand justico even for the lowert form of humen being,

In mocordance —ith theso traditions the accus~d hrve haen piven a fair and a
Just trial, the like of which bes never bron ascen in their native land, They have
bson nlloved siy Aefanse counsels of thair om choosine, Our officors have hean
eent on ocoatly journoys to seck cut ovidence for thoir Adefense, Fitnessee hrve
boen hrought hers et the exponse of the rovernment to tostify in thoir hehalf, "¥e -
have extonded to thom the vrotaotion of ~ur lema end indead ve brve pone boyond
the limits of tho Jew to ervand for them the rights of cress-examination,

And o whom have me accorded such fair end impertisl treatmont? To the people
vho have torn end mutiletad the 14ving hodies of our dofenseless hrothors in the
most vrimitive and barbarie faeion, Vhet mere terrible indietmont can there be
than to eccord to those inbvmen sevnres a falr and o just trial? There is e
more terrible indioctmont, It 18 the rrncessicn of ~itnessas whe brve como before
this orurt, The officers and men =ho bnve sarved with and under the acousod,
Their woices sur-ass the lancusce herrior snd still ring clearly and mocusingly in
this oourtroem, Voices long hushed by erucl pover and now erying out for justice,

shall a man face tho indictront of thoso with vhom he hes foced doath topother?

Those witnesses have no personnl panin to scek frem their testirmony. They are
poing homo to a erushod and broken Javen, They havo oxporienced nt firet hand
the oruelty end visgimaness of tho Jannnose military end thie is the rerning they
are cerrying heme to their people vhe sre strureling to Wuild a resnmectod pation
over the askas of thoir ill-advirnd, military-dominated empire., ¢




They hovo soon tho ambitieus Jnpancso militery infect thoir country 14ke a 8
danperous disanse nnd spread —ith cruelty ns the dradly plarue over Agin and the =
Proific. Tho moousod sten® bofore you ns typical rerrosentetives of this din=
bolical evil forco, Ihalr trail of hlood and hroken bodies hos heon traced =~
through Manohuria, China end Sirgancre to Chiohd Jima,

Nor vo shall attempt to ansmer seme of the arruments of dn*enso counsel.

Mgeh hne beon srid a%out intent an® melice aferethougrt. Lot vs lock at the *‘L
def'pitione of thoso,

T

TILIULTY 48 doffnod a= intonticne)’y. In en indfctmont eharsing a =11ful
¥il1linr, 4t moens intontionally and not by cocidont. It is synenymous -ith .
+ dntonticnelly, dosicnodly, =—ithout Ja=fl ~xeuse, and, tharefors, not ace'dent = % &
ally, 4 -11Mul ret 18 one thet is deno knominrly and morposely, ~ith the diwnot
objeet in vior of injuring anothar, b

VALICE [FORETFOUGET, In tho A~soription of rurder the words do net imnly B
deliberetion, or the Yrmse of eoneiderr™le time hatreon the malicirus Zntent B
to trke Jife end tho nctucl oxecution of thnt irtart, tut rether depote muroese
ond dosign In eontredistineticn to nocldont and mischance: nnd thn intent R
necessary to constitute melice ~“~rethcuht roed not have existed for any nertd-
ovlar timo before the rot ~f killinr, tut 1t may orrine np nt the Instent and ¥ i
moy be inforrod from the frot of killing.

"o do not deny thet Chichl Jima n-vel units camo under tho Yokosuka Mowval b
Base, On the gortrary me hnve mre-ented ovidence to nrove this, alone —ith e
avidorce thrt Vide Admirel Mord ermo undor the Yokosuke commend as the Commonder
of tha Bonin Arnn, ™o fril to sce ko~ this relievns him of rrancneihility, "l
Rether 1t stronely omrbreizos this resnoneihility. b

Dofenee Counsel Fes nrrund thet —o sre chorgine the rocusod =ith our idsns g1
vhich are ax-ctly opro~ite to theirs. Y0 are not nrosecuting those defondnnts %
on rur idacs alene, '8 ure nrosooutine thase dofendonts on universnl 41dens B

~hich were ndovted and shrred by the JAnanese over 39 yanrs ago when Japan
™e & orrty to the Heoue Comvention,

Te found the dofonsoc eounsel's Jeerned diseartation on Jrrmnese culture mest
intoreeting nnd 1t vne a nlenent Advarsion “rom the e-rimua narocts of thie - =
ccso, Much *mn enid obout the Jrranese military code of Frner callod Bushides e
“hich nf thaso Aefondante ~i1) dony thot ho bra disrrnced the hapor of Bushide? E-

"f-
Yo ernnet rseri™ theso orimes to the culture ~f the Jnoanoee nmeacplo for Vo v {
this is o eclumny arcinst e nation, tooming ~ith modern irdustry and thoreushly
frmidirr ~ith =starr Yweinose, rorel end ~*ucetionel jdeas, . T

Tho Jemanose eriminal dodo mmrossly mrohints tho semo erdmos for vhich those

defondants hnvoe hoon tried. The Jarénore auntheritios thomeclvas do rot olaim i :

that mirdor and ceannibal) ism ere avousnbla by somo oxotic culture vhich tho ;

megtern mind emnnct fethom, ’ AT
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. Mo eoncedvahle evltura, ne mettor For cb'vse oon justify murdor, If this 1s
~the pbilnsonhy of the nocused then our ranly is th-t e cre bhore to Ascry, to
& feclain and to Aeatroy such n oulture.

-1; ~ Dofan=o soun=ol has eontended thot this oommisefon cammot Ascido what is an :
© Benere™o ‘urdn?, That 4s vroeisoly vhet this commission ie convened to fecide, &
I':ﬂmt man of monjus rr vhat proct rrthemrtienl nind is noeded to do~ifo thet It 48 =
. A dishonor nnd o shrmaless travasty on a dond hoy to remove 16 noands of its + ¥
= flosh Por o nnib-lien,

. Phat henest surmeon enn nver erain rithout remorse of oonscienco arply his

i sealpel to o human hedy, Yivine or dend rhen ho is heunted by the smeotnelo of
_ having rublic)y rarovod tho Jiver of n Aand wan to turn it cver to ernnibels?

. Doss Acfenee eminsol noricusly contand that tHis 48 henerahle ‘urial? Yo think

*~ mot, Thich of us v~uld crmaider his son honornhly *uried 4f hie bedy e srvapely

~ il
1‘.
¥ I-

s
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L beyonetod befere Intorrrmant? The cuention of honorable Yurinl, pentlemen, is no i
1 grart rhilosophicn)l nrohlor, Indaod e £ril to sce a rroblem 2t rl3, o
Defanse ccunsel hes attacked the wnlidity of the Boerd of Investigation. Wy
. The procoodines of this board heve baan officinlly aprroved and adrittod in evidens F
& o, This leeal Accurant can in no *ny ho nltared hy ‘) testimeny, In some £
" instancos you hnve honrd defondentes anclorine for stateronts nnfe before tho bered, =8

end point out that they —ero oreited or 131 ~hon they mede trem, Then they nro=

~ geod to scy the srme thing on the st nd ~hich thay =nid to the herrd, It hes also ;
L been st ovn thet avory mitness vho opnesred hefore the bonrd wns riven oprortunity 00
L to suhnit veluntery stotements, Thesa strtarents Pave in no instanco danfed the |, 0
8 testimny of the interrogrtion, On the orntrary they brve corrchorat-d esch other, f i
~~ We de not concade to defense counsel any right to nttrck this lepnl Aroument tut 0
' Te meroly noint cut the absurdity of such 1'l-crnsidered etteck. ]

X t"'_ i .\"\r
B Seme cireunstrnticl evidonco bzs npmeared in this cose sand 4t 48 ™)1 to saya
& word nhout such nvidence, Navnl Ceurts and Boards Section 1i4= Circurstrontial |l
e avidence 18 not rn inforior ~r secondary kind of evidenco, It 1e frocuently better -
" thnn Adrect evidenco, Its —orkmese lins ipn the fnet that circumgtrnees moy be ek

o g ngrs
- Fegash, “oey

~ wary strong arrinst an imnceont ren. IR a ense derending ~n efrcumstrntial [ ‘

§ . ovidance tho court, in rrder to convict, rust find tho circumstances th be sntis= &5
. frotori'y nroved rs frete, nnd must nleo find thet thess frots clenrly cnd un=
" eqrivoenlly imnly the puilt of the accused end oen not recsrnably ho rocrneiled

" with any hyoothesas nf his innocence, pre”

It ko= hoon denlered in this court that the o~ngueror aits in jvdrement on
the conguared. Ye hava en'y to rmeto Justice Jnokson when he saidl

e "Ho-ever unfertunrte it may be, there secrme no »my of dcine onything rhbout the
o orimes rrninst the rence and crninst bumanity orcent that the victors jud-n the,
m*%uhnd. Experionce has tompht thot vo een bordly oxpoct them to try ench
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Again e night quete Justice Jnckson en the drctrine of rhodience te orders
when ho snid:

"With the drotrine of immunity ~f o herd of a state usua)'y is cruplod ancther =
thet orders from nn offieinl sumerior ~rotsct the cne vho cbeys thom, It ~111 &
be n~ticed that the combinetion nf theee two Aoctrinos roans that nchody is Fae
rosmonsible, Soelety ns modernly orprnised cannnt tolerate ae hweend an area of
irrosrensibility”.

Ceunsel for ton of tho mesoused enr)y in his nrounent stated thet ho vould not
go into the legal savects of the cace. That ras the truest statoment in bhis
arpugent, Ho —ent on to Alscuss the Jopnl technicrlities of trinl in foindor and ;
his rrpument tma truly nen=lacel ~hen he liaplnred the tripl in fcinder of a renaral -
end a private for the seme erime, If you eruldn't have a joinder there you eould b
nover have a trial in frinder ir any cn<e. Murder rn® atonement of justice rre mo
respacters nf ronk, Irmorance of the *av is no excuse, This maxim is older then
any present civilisatien,

This non=legrl srgument nlso —ent into the Jemal nroblem of crusction, It
mas contonded that “hen tmo men strike sepernte hlore ~ith s~rrds, rn'y one is
guilty of murder. This rrgumont is reduced tc its merited ;-Hu'urr‘lity -hen e take
ancth-r example, Thon three men shrot three "ullats into o men'S body does the
1o ston to inewi e rhich bullet caused Aenth? Who will oontend that all three
ere not ruilty of murder?

Dafonse crunsel hns meen £1t - ndvise the crurt in hls confasesdly non=legnl
arpumont thot o ernfossion must he corroberntod by Indarenfent ovidence, Ye
are surae thet the commission hns recommized the imsufficioncy of such n stotement,
It 48 7-11 ¥mnen to this eommission that e convictien mey be had en an oxtra-
judieinl eonfassion rnd the on'y indemendent ovidence needed in any jurisdiction
ia nreof of the corpus deldeti, Thi- vo bave érne In ench cnse,

The necused Soto eontends thet ercent for the orders ~f his superior he weuld
net hnve committa? the crime of murder. But does tho evidcnce substantinte this
0lein? The evidence rhows thet not enly @34 he suvervise ond order the execution
but nelicicusly ccused Sergesnt Mori to bavomet the dond rdy., 'There is the
evidence he s orderod to do this? This *Jcked snd venreful not dfsnlnys for ,
this commission ~ith vhet vigor nnd enthusisem, the defondrnt Sato plunged into A
o Aisprocefml tesk which he rolisked, “*‘g

-]

The accused Suyoyoshi erntends thrt he ~nve the priscner vhiskey and i L
odrarettes befara rrdering his exocution, Shall = pr-nt that this man haos o)
bourht n liconse to murder ~ith ~“4skey ~nd a forr ocirarattea? g

These ntroeitios “ere mrt committed ir the hont of bettle hy irresvonsible
subordin~tes hut they vere delibarntoly rlnmne?d Wy these ~"ficors hero dhrrged,
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& secution has produced no evidence to substontiate the charpes,
. Asleep vhen our witneeses paraded before this court for a vhole momth?

~ The do®enee arguns th-t Auring those oriticn) days there ~=s no time to wrotect .o
mnd rrovide for orisoncra of wer, But there ma time for buere snke perties and -
vrelonged Arunken crrins, There is time for long nnd delibernto plamring of '
murders end flesh prrties. But thore is no time to issue a curt order to keep
henda off nriscnera,

Tho rulos 1644 domn by the Suprome Commander of the A11i0d Povers have beon
attacked by the defonse as heinz in conf?iet with the articles of ar, It has
nlso bren Aeclared that the Suovreme Court 414 not uphold these SCAP ryulas, Let
11::: soe Ent the Suprome Crurt said in that part of its decision rhich became the

at of o land, .

"The petitions in this case cherred thet in the course of the trisl the commie
ssion recnived over rbjection by metitiorer's counmsel, tho d-nrgition of g rite
ness tokon rursurnt to military suthority by 2 United States Army Crntain, It
also, over llke ﬂhiautinn, admitted herrsny and opinion avidence tendered hy
the nresecution, Fetitioner rrpues ns reound for the ~rit ~f “ntess corpus, that
Article 75 of the Articlos of War prohibited the racention in evidence by the
gormiselion of dennsitions on bakelf of tho rrosecution in o esnitsl ctee, rnd
thrt Article 38 prohihited the recention of heersny and of ondnion evidence,

Wa think that neither ' Article 25 n-r Article 38 is nwnlierble to the trinl
of an enomy combatant by o militery commiszsion for violrticns of the 1-v of —or,
Article 2 ~f the Articlos of Wor emumerrtes "the DETEONE. s 4. « «8UbJoct to these
nrticles,” +ho nre Aenrminnt~d, for mirroges of the dnticles, ne "perscns subject
to militery 1a-", In penernl, the persons so emumsrsted nre members of cur orm
. drmy and of the norscnnol sccommanying the ermy., Enemy combatants e not in-
eluded among then.,

ik o o

LN
e

essssss By thus rrcoenizing militery cormissions in rrder tn preserve thair T
traditionnl jurisdietirn cver cmony crvbotonts unimneired by the Articles, Concress
pave scnotien, rs ve hold in Ex nerte Qnirin, to rny use of the military commission
contemplrted by the cormon Jaw of wor . . . ., The nrticles rocosnized tut cne kdnd -~
of nilit ry commigsion, not to, But they srnetioned the use ~f thnt rne for the
trirl of two clnssos of persons, to one of vhich the Articles do, ond to the:
othor of ~hich they Ao not arply in such trinle, Being nf thie lotter elnss, "
petiticner ermnot claim the henefits of the Articles, —hich rre npolicrble cnly N
to the members of tho othar class, FPatitionmer, an eremy combntant, is therefere
not a person made subjnct to the Articles nf ¥nr hy Articlo 2 & & o &

It follos thet the Apticles of Wnr, including Awxticles 25 nnd 38 , vere not
sonlicnhle tn petitioner's trial rnd imncsed no restrictions uncn the mrocedure
to bn folloed, The Artinlas Jeft the ocentrol rwer the mrocedure in such r cnse
vhere it hnd rrovicusly been, =itk the militery commend”,

- & o 3

- " . .;., i ’
We dec mot contend +'at the Supreme Court passed on the wisdom or vhilosorhy

behind the SCAP rulas but it is most apporent from the law just read thet Lhe

Supreme Court upheld the right of Genersl Mnohrthur to lay down such rules,
Counsel hnve. devoted most of their nrguments to statements that the pro=
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erunsel eontime their slurbors ~hen my rhle erlle~rue talked for Folf a session
surring up cnly the most Anmraing of rur avidence?

Under the chrrre of Nerlect of Duty crunsel hrs rrgmed thrt in one crse knom=
Yedro of the murdor came to the noocused on'y nftor the event apd thaorefrrg, he
oonnot he milty of noplect of duty. May —e nsk from rhance ocmes this strance
therry of 1nt? If 1t 4s true that the crime took nlnce without the ¥no~ledge
of the resmonsible cormander 1s he not chrrgenble —ith necleoct of Aduty becruse he
should bave kmorm thrt sueh thinpe ~ere going on vwithin his command?

'bon ve wrove bis previous kno-ledpe of the intended erime th-t ‘noronses great= B
1y hlg ovlnchility., But sroef of snch =mrevious Im~1odge 4e not unecessary to 3
setablish the crime of nerlect of duty., This ~as clearly shotm by ny eollengue,

It 48 80 ridiculous tn nrpue thet o commending officer Aces nnt have the pover
to eontrol his on subordin-teas, that —o shbnll not even snswer that rrpurment.

¥Fa brve soon in this oourt a viee adriral af a ~orld rerer stripred of e11
porer and authopity hy his ercer snd therough Aofense erunsel ~nd this top echelon
man hns been mnde to nomear a= helpless rnd poerless ns a soaren second olnss
vhom no nne notiosd and who notieod nothing,

Counsel for the senior-officer defendrnte shi®t resronsibility to junior-officer
defendnnts and ccunsel for the junior AeTendnnts binme the senior defendnnts,
Therefore, our case hns not only b-en moven errpletely by us tut it hns boen
gorrobornted by Aafanse erunsel shoring that all are sounlly puil ty.

Dafense counsel has rrrue? thrt s-me ~f these Ae”endents rre improverly charged
vith particirting in murders occuring in other units. The evidence shows that
these officers in mony oases perticip-ted in erimes cormitted in cthor unite cs
well ne in their om, That is prectsely ~hy these dofendents must he tried
in joinder,

The defonso bas armusd thet Admiral Mord hes no respensibility exceot under
battle ecnditions and th-t thare —ora no brttle crnditions ond such res~onsibility
nevar nrose, JThe dofense aler arpues thrt £11 of those Asfendants must he excused
beenuse they neted under the strein of bettle conditions, Tho ean make sense
out of such anomelous srpument?

Cloging arruments must be confined to mettors in avidonce, Defense crunsel
he=.or~fuced out of thin eir the lrme exoure thrt there wore not encugh air reid
shalters to nimit. a for rrisoners, Vhere dons this ronear in the avidence? The
evidenco shems time ~nd r~rin thet Trohihene exrrossly nrohibitod rir radd nro=
tootion for the oriscners srying it ~rs not nocess-ry.

Thero hrs boen shundant ovidence thot Tnchibenn orderod these oxccutions,
Evidenco of Taohibana's nmm gtrtomonts thet he vould have prisoners killed to
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boost mornle haa bren anlled Mimay, "hnt Ares Aefonse erunmel enll acnerete
evidencal

£ Y- The suthoritine cited by the Ae®ense are of o questionable nnture, Fincrity

" ond AMssenting opinicns are nover intended ns Jav, Neither rre the opinions of

. plnb spankers, Defense counsel hnave oitod the opinions of mere Cormander Rebinson
" which onn bnve no veirht in a erurt of Jaw, These rre opinions of n fuast

iy befrre a olub made on Anrdl 20, 1945. Since then rany tri~ls hr—e beon
hadd hesad on intornaticnal ecnventicns and Aseisions hrve haan handad Aovm by
the Supreome Court in cre~s hnmed on internntional e~nventions. Indeed the defense
is Angperntaly craaning ~t atr-rs,

Dofensc erunsel has Aarlored the Armr~e that *me Arne tn the cree for Yoshid

by jrining him ~ith Masutani and Enynebd, Does Aafonse erunsel orntond thnt throe
. men mhy not he tri~A in irinder for tho same murdor? He cruld not de an sericusly,
i Ve bnve not intrnduced the avidence of Mosutani and Hoynghi thet Yoshid ordered

. the exocution, This -ms o?fared hy the Anfense,

_ The rrcsccuticn halieves thrt i1t hre rraven its crse heyond n rens~nnhle drubt,
2 If the comrdssion finds there is a ronsonohle doubt i1t rrat be frunded nn evidence
T end not r0 n more susnicion.
=

. The 1nms of int~ro~tionnl crnvontion uron vhich ~o bnse cur cnse nro olenr and
. eonoise,

: In Hepue Comwontion Na, IV of 1907 4t 18 vrevided that!

¥

g "Priscnors of ~nr are in tho noer of the hostile Govormment, Wt not of
h2¥ the individunls ~r ccrps ~ho e~rture thorm, They must be bumrn~ly tranted.”

s
e
(S

"It 15 esmocinlly “orbifden = To ki1) or rrund rn enemy vho, baving lodd

Arn his ~rms, or having pn lonfor moone of Aafense, hrs surrendered at
S 7

Aiscretion,”

- .-'|_-"-$'_"

"The erme rules (ns for sclddors of the nrticnnl ~rry) shnll he nhsarved
rogarding = = = = the turinl ~f prisoncrs of mr, Aue rogerd boing neid te
thair gr~de ond ronk",

S

Jepnn hrs r-tifi0d this crnvention re long roo re 1907 ~pd 1s bhound hy ite
tarma,

-

In the Goneve (Priscnors of Far ) Convontion of 27 July 1929 it s nrovided
thets

"Priscners of mar aro in the pemer of the “nstile never, hut »nt of the
individunls or errps ~ho hove gantured them., They must nt all timas be
humnnely trontod nnd orrtectnd, nrrticul~rly n-ninst net= of viclence,
inmlte end mublie enrioaity. Mornmuros of rerrisal c-rinst tham ore
nrehibited”,

Epe——
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"Prisonors of —nr hrve the right to have their mersen and thair honor
rnspocted,
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"B.114raronts shell soe thet wrisemocs of rnr dying in enptivity cre henorehly 8
hurisd And that the rravas hear nll duve nformntion, sre roancoted rnd N
rroperly maintainad” .

It 18 trio thot Jaran A4 not retify or ferrally ndhere to this ccnvention Wt
mon ~fter she hod omb.rked on har trorchercus ~rr she tns ouick to nnnounce that
< ghe nrreod to ronly the nrovisicrns therocf to vriscners of =ar under her control,
a Sho hrstoned to elrim the humano rightes end vrivilepes of the convention for her =
i grptured nationals., Under vhet system of Jer do righte exist ~fthout corresvonding 8

,' rosnrnaibilitiaa®
b The rovernmont of Jenen s~ it to reer-nize these resnonsibilitios and she
| irm~sod thom upon the officers of her army end navy, There hrs hron shundent ovi-

donce before this curt to show that the international ecrventions rhich brund the
govermment ~f Jaren in her rolntinns rith priscners of ver, -ore inecrorretod in
} the Immorin) Jevrnese Army Hendboek of Oporsticns. Fo have before ue » vrlume of
the Immorial Jn-encse Nevy Resulntisne ~+ich ineludns the Horue Convention,

Ve need not rescrt t~ the snsiont Jaerd] ne~im thnt iencrance nf thn Ia~ 18 no
oxonse., Is 4t unroescnchle to charpe officors of the Joranoss nrry ~ith kncvlodge
of thadir ~m oporrtirnsl handbook T Is it unresrscnrble to chnrge Hevel cfficors
rith Jnered~e rf thair emm Nevy Ropulrticns? You now bave befrre you the riddeul-
ous smootrelo nf n viee afmirel ond n Jieutorant renarrl attermtine to cscrpo tho
raarcnsdbility of rvlns nnd ramlsticns ecnniled ~nd enforeod by rArdrals ond
ronarcle,

In his Higtory of Criminal Lo, Sir J.F, Storhen definos negligewt offenscs os
followat

"Everyrne upen vhem the 1rv frmrses nny Auty, or ~ho has by ecntrret, cr by
eny trongful net, tcken uncn hirself cny futy tepding to the rreservntion

of 14ifc, cnd ~be nreglects te parforn thrt duty, and threreby ccuses the
fanth of lor hedddly injury to) any nerscn, cormits the srme ~“fonse ns to
intent or othertise, vhich noecrmanied the neglect of duty”. The neglironce
mst be culrohle, "An intentionel emmissicn to Afschrrre Yognl Aty alveys

constitutes culn~hle noclirence”, A

) Fivo of the ncoused bave been chrrred mith reglect of Muty, Ve hrve nreven in ‘
i pneh orse an intemtinnal cmmisedon to Alschrrge o Jorrl Auty, This legel Auty 7t
vns imprged upon them by the lrve of internntionnl crnvonticns to ~hich Japan chrse

by orntract to hind hersolf and hor cofficers. In order thrt this Jegel Auty o

may be clarrly nnd unmistrkehly imnnsed upon tho officers rnd ren ~f her nrmy cnd
nevy, the pevernment of Jopen includnd these rulss in the -i-r‘mg Onarsticnnl Hand-
beck end in the Novy Reculations nnd in additicn tc tris the Jnmnese “nr Ministry
{ssued o nctifiention in Meroch 1942, orvering roegulnticne for the Trastmont of £
Priscnors of Pnr, This document racrgnizes the oblienticna ~f internctiencl RSy
tra~ties and customs by atrting rs follesl -1 g
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"A rrisoner of wnr, ns defined in these repulrtirns, is any onemy combatant
who bas fallen into the porer of the Emnire or any other person vho 1s to be

. accorded the trortment of r rriccner of wer by virtue of Internntionnl tre-ties

nd customs.”

"A rriscner of ver shnl) be hwne‘.‘z tre~tod and in no cse sbrll eny inslt
nr re)trentrment ba Infiicted upon bim.

This, rentlemen, 18 Jnrcnese Jav, It s not Amerdoan Jaw, It 1s not English
1ar, I% 48 Japenese 1o,

Nor lot us rord from Jaranose Navy remlntions Artiele 1058 B

"In repgrrds to n matter of interrrtional imnliention, the enptain must
espoeinlly strive to he rrudent nnd nhesolutely must net =—ithin the limite E
of rrdere, resulntions, cnd trenties. If the matter enos heycnd those :
1imits, be /the enntain/ must reonest Airacticns frem his sunerior officers
or slse Airectly from the n~val minister,

This Jnrepese=rrorilpnted Jev torether mith the internntionnl conventions 3
eited chave nlree urcn the nocused nn inedrtroyartih) -, unmistrkrhle rnd nheclutely’ =

priccnare of var and further to rrotect them mcrinst nets of viclence, e

The five mocused chnrged tith neglect of Auty rere rll in ormmand of units of
Jencnese crmed forca~, vhom the evidonce shows, they feiled to restrein and con-
trel, in the cormisalon ~f the crimes chnrped, .

The most glnring cnse ¢f neclect of Auty hrs been shorm to he thnt of the .
surreme crmrander of the island, Vice Admirel Meri, Severnl ritnesses have - 7a
tostified tc bis officinl position on Chichi Jimn ns sunreme commander. It also
apre~ra thet he vres the senior renking offleer nf ~ll services on the jgland, A
The evidonce clenrly shers that he nekne~ledeod his nosition and rospensibility
on the island ns senieor ranking nfficer nnd crmmender in c-iaf by celliing r joint
eonference in 1944 nnd reonesting the rrmy to bardle matters erncerning nriscners
of wr, OSince under JYnnrnese "nr Ministry rogulrticns orisoners of =nr —ere
possed up the 1ine until they re~ched intermment in Tolkyn, Admiral Mori, es a
rerresertative ~f the hicheet ecrelen b the islend vms quite ecrrnct in assurding
such ruthority over oriscners of wrr, He vms rlen ormn etely justified ne
supreme” commander to Aelapnte this ruthority to Genernl Trchibemn, Horever,
he eould not Aron the mettor there. While he could Aelaente bis ruthority, he S
eould not shed his resmonsibility, This is elementary in eny militory orgonisatiom, ©

The nealipence of Mori is therefrre most npvarent, Haovever, in crder to
cherpe Fim ~itk the rosvlting erires, 1t must be sherm that bia ne~liponco wre
eulnrblo, Whrt An-ree of noplicance moy bo culpebloe is for the commission to R
Ancide, DBut in any orso the inflexible rulo of 1ov 4s thet on intentionnl crmissdor &
to dischorgo legol Auty nl-ays ernstitutes culpablo n>g)icence, Thus ~hile 1t - ol
s nct necesscry to rrove on intenticnnl ommiseicn to show culpeblo negl!gonce,
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the prosecution hrs roverled in its evidence thnt Merd ie ruilty of such inten=-
tionnl ormiesion, .

~ CArcumstentinl ~videnco shors clenrly that the =uprare commonder kme— of the

ecpture of priscners of -nr ond of their executicns, Tho record sghors thnt soon

aftor the first oxecuticn in Lumust 1944, in the s~me month, Merd enlled o !ﬂm :
eonfarence to Afscuss orisocnors of var and to nrovide for thedr disncsel, "
evidonce points vividly to one vrominont nnd immortant frot. Thet ns soon ns the
firat oriscrers vare contured rn? evecuted the matter eame to the rttention of tha &
sunrare  cormandar,

Ycu hrve herr® mich evidence from the officer= and men vho srmenred hefrre this
eourt, th~t the aracutions rn? aven the ernnihalism vere eormen knoledro nll over
the 18)rn?, You hrve honrd avidance of cannibelism in the vory pre=enge ~f the
4dmirel ond indeed by the Ldmirnl himeolf. Yo hnve “rourht heme to Mori cornizonce
of the frote thrt thore orimes rore beinc cormitted and his fnilure tn oven 1if% 48
a finger to prevant them nr their recurronce nmounts tn en intentionnl ormission
o Ajschnrpe n lagrl Auty,

We hrve shon this renorel kn~+Jedre undor the rule ~f 1~ stated in Phorton's
Criminnl Evidence, Section 481,

"Whenover 1t 3a mrterinl to hrine hero to n rerty cormigance of n pertieular
feet, It hrs boan bald ndnlssiNo, unfer certain cirecumstonces, to shom thrt such
fret e rt the timn, rancrrlly ¥nom rnd tnlkod nwwnt 4n the noirhherhecd ~here :
the nrrty in ounstion rosidod, or =ms n mottor of cormon romutntion in the tusiness '
eorrunity to vhiech hoth nrrtins holenred, It is rn this rround thet proof of "
noterious usrre bna boen recalved, ns ™oll ns nvidence of charncter, vhen chernctar
is introfuced ns chorping cncthor -4th notieo®,

%o bave rrcvom Y.shii's renore) remutotion ns & murdorer end £ evnnihel to
char~o fdriral Eord ~4th such ¥movledre under this rule. e introfuced such
evidonce ~nly ~ftor e nresented the indemendont ovidence of Yoshii's crirmos,
This evidence of ronorel reputrtion *ns not nff-red ns svidence nrrinst Irshid,

Tho knerledre and netoristy of thase crimes rre shem t0 he so —iAesvrand
over the islrnd thet nny attermt by the surreme eormander to Aany this knorledre
would srrunt to n remrosentrtion thrt be —ns n Aerf rmite ~1th noor aymsicht.
Doos 1t romecr likely that ¢ =orld porer in the’ erucinl yonrs of n er-rt —or would
entrust the commrnd of o stroteric rreup of islends to o donf rmtel

This unfortunate and unhnpny afnirel is no hare becruso he Aid net daien to
sumon the rront pornr ~hich —rs his to corman? to vrevent thase erimos nrminat
hamanity, & for verds, n curt order from Pim w~uld Fove srvad the Tives of six
men. "o eannot oseno the evidence., No mmount of torrs, nn rconn of notiticns
ean msh rray the -nll of ovidonce th~t to-ors over hin, . Fo ennnot csenpe the
mdﬂﬂmeq

The reencnsihlity fer such nopleet of duty 1s w011 surmod up by tho United
Statos Supreme Court in the rocent cese of Yomnshita. Svorking for the court, oy
Ohiof Justice Stone srid in the pert of tho ensa ~hich heerrme la—t Xy
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"It 18 nvident th~t the conduct of military enarnticns by trocps vhose eveosses
pre unrestrrinad by the nrders or offerts of thair cormander would almost cortainmly
result in vinleticns ~hioh 4t 1s tho rurprse of the 1rw of ar to rrevent, d
mrnese to vrotect eivilian pepuleticns and priscners of —mr from hrutality veuld
1nrgely he Aofentod if tho commander of an inveding rrmy could ~dth immunity neclect =
to toke re~r~nrble rensures for their rretection, Henoe the lew of var rrosuvnrees =
that i1ts violetien 18 to be nvrifed threugh the eontrel of thoe oparnticns of var

by comrrndors vho ore to some extent re=ronsible for thelr subordinotes",

Justice Stomo roes on to nrint cut that the Amnex to the Fenrth Hogne Convention
af 1907, in Article 1 lays dem rs a ocndition vhich an armed force mst fulM1) 4in &
order to he nccorded th) riphts of 1suful bellirerents, that 1t rmst be "comranded =5
by o perscn resnonsible for his subordinotes".

Each of the nooused cherped —ith naglect of duty vrs in comrond of an rrmed
foree nnd os such 48 resnonsible for his subordinntes,

Whnt dofonse hns any of those nooused ndvrnced for their reglect of duty? Not
a single defonse hrs baon forwnrded, In the record of the dofenses cnse there 4
18 an omincus silence vhere nagleet ~f Auty i concormed. This silence onnmot ba =
iemored. It 4is most sirmificnnt in the frece ~f so ruch Anmrring evidence brought 8
forth by the rresscution,

Vhnt defonso bas Vice fdniral Mori formmrded for bis nepleet of Auty? There
hae been £ pitif)ly smnl) amcunt of evidence rroduced for him and Its velue nnd
indand i1+s gommotence is very dcuhtful, Lot us see vhat 1t is.

Lieutonant Conmander Shinrdn hrs tastified as to his opinicn that Admirel Merd
hnd no respensibility Por the nrmy frrees on Chichi Jimn rnd he roes nn to nome
the vhele 1ist of rrmy personpe] invalvad in these erirss srying thnt Mori had mo
responeibility for them. On eross-nxerinntion it npre~rs thet Shinode never even
¥ner rny of th~so pecple or to rhrt rrganizeticns thoy vere nttnched ond he strtos
th~t this imposing 1ist of nomee vrs riven te hin by the dnfense 1~ yors. What
¥ind of avidenco i thrt?

Shinoda rlso tostifiod thet Mori had no ruthority over the Novy units on the
1glend, Thoy voro nl) indenendont units over ~hich ho had mo ruthority. Them
vhrt mms Mard, tho hichest ronking o ficer on the islend doine there, Ferbope
he. v=8 there for o tel) enrned rest, vrertioning fronm his riroroue dutios in U

Not only i Shinodn's testimony ridiculous tut it is n hero-foced atterpt to
fnvnde the ~revince of the cormission to Aecide the issues in this enso by oninion
evidenco,

You have hanrd rerented ovidenco in this court that Mord wms the suwrono
cormander on the island, You have honrd evidence of note drmo by him in that
enpacity, You have honrd the avidence thet whon om Mereh 23, 1945, Tnohibana
becane sunreome comrander of the 4alrnd, it ns nocess-ry to distritute rritten
neticos nl) over the island to show thnt Tachihena had ronlnced Merdi, What more
evidenco ecen thore he? We Ao mot nccopt tho maredex thet 1ngal respensibi}ity
shruld bo the lemst ~herc nomer is the rroctest,

wpp 11.
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' 4pd nov lot us erreidar the ense ncninst the terrible threo, Truh!hnll, IOIMI
_ "i‘uﬂ Matoba, The stertling evidence of thoir ‘noredible erimes bas taken us

" tho realm of imapination to tho ragion of nichtmara cnd horror. Who bas Aered to
_ dofond thoso urmiticated murdercus cennibale? Not a shrod of cvifonco has boen
B cfferod in their hohalf, Who can say & roed vord for these erunl jacknls —he
. fenst uron the Aend? 4 mruntain of evidomee is stil) rurbline in their onre,
. The ncousing wedces of their officers and mon vil) haunt them throuch etornity.
" Theso three torother ~ith Suyeyoshi have hoen shomn by the evidenco to have
?m mrincipale in the crime of murder. 4 rrineipel is fofined in Section 332
end Hrhnpd ~e should apnlozize for this) of the “nitad Stntes Orininal Code
as folloms?

"Mhoever Airectly commits any mot constituting an offense dafinod in nny low
of tho United Stntes, or rids, nhets, c~unsel, conrands, infuces, or procures
ites oommiseion, is & princinnl,

L. Dofense counsol hevo vigerously chjeoted to this Jnv eleirming it 18 a o~
 paculier to tho Unitod States. Lat us ro~d from the Japeneso criminal codo?

'«ﬁrtinl 60, = Tmo or more parscns tho have cooporatod in cemmittine n ordmo
1nint principnlse -

N The oxproseion '(joint) rrincinals' dcos not rofer sololy to those who hove
' pertioipetnd in the “hole nr oart of the not forming nan essential olomont of a
erime, If several porscns hrve consnpired to corry out e orime ond sme of the
* ocongniretors hrve hoen infuced tr underteke the erooution ~f tho oriminal not,
i ‘E)nsu o h~ve thus caused tho eriminel intention to be enrried cut are eclso
b Joint) princinrnls,

Articlo 61, = & person vho heas instirnted cnethar te commit o orime shall be
ecngidered o nrineinel,

The srmo sonlics to £ porson ~ho has nhottod an instipntor,”

It w111 be poted thrt a wrinoinnl need nct he nt the scone of the erime, It
is enough if bo Aid any of tho follodng things, commited the act himself, or
aided, nhetted, counseled, commanded, or orocured its commission,

Lot ue rer? from the wrnfreo of the Jencnese Criminel Codet

"The enrliecet dmom Criminnl Codo 4n Jrnen vrs the Dniho Ritsu, comvilod ot
& the hooinning of the Bth contury.essssesse The Pirst of the modern Criminal

L mas rromulpntad and anfereed in 1770 as the Shinritsu Koryn Ta'l.l'l'..'rimn of tha Norr
& Criminel In)..eveeeseeTho Jonrneso nrtdion, hoever, aver crying for semathing
; . mow ond more in koerdpr ~ith modern Europecn nrncticos, wne not contented until
M, Badgscnade, the ddstinruishod Fronmeh jurist omnloyod by the novly eanﬂ'ﬂiﬂd
. Govermmont of tho H:I.hndo hed complated o no— Criminal Code bnsod on tho Code .
.. Napoleon of 1811, écui ™ms nn’armll ps from Jemery 1, 1882 ond ruminu& :

. foroe until au-n-ﬁrndaﬂ by the rrasent code cn Ostober 1, T T ﬂ! i

“‘J
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nome implies, +he Criminal Code 4s the brsie la~ ~hich defines erimes ond pro=-

vides punishments tharefor. Its seope, horever, is rrontly inerersed by ndditionad

apoeierl lare end Ardinnnces which nre cunltcmﬂv baing ndded to the rrert body of

eriminnl ennctments nlrandy existent,” In the froe of this, defonse crunsol —omdd
us be'ieve thet the eulture of Japrn rives no cusrter o Jow, ¥E:

se four scoused are chrrged in somo instances Tith Murder nnd Negloet of

®uty ~hich resulted in mrder, Ip ereb hase hoth ehrrres are foundod upon

tho s~me incident, 4nd in ench instance there is suffiedent ovidence to mrrent

a finding of i1ty on hotk the murder okrree and the nomelot of Auty chrrre,

the commisasion halieves the avidence substamtistes the charre of murder rs vell as

the ohnrpe of nerlect of duty rroving out of the srme incident then the ﬂndinr?u

mi=t be ~ullty on hoth chnrges.

In CMO 2-1932 1t is stated that Noplirence and ~ilfulness nre the oprosites '
of ecch other, They intionte reMenlly A4“ferent rmentel stotes.iy., S ¢ - "
nlso cuctes 24 SV 1015 vhere the court said! "If the killing s "'1"*\13' ce o0
charged in the indictment, then it could not brve been necicdentrl, or h{ nulmble o
nerligence', The torms nre inconsistent rs they ennnot hoth he tmﬁ. f tb
killing ™mn by culpchle nerlirence, then it vreas not intentionnl,

It ~111 be noted in thot cnse thet the indictment or srecificntion ohnrged
thnt the k1line vne “nth ~11ful and neclisent, This 418 rbvicusly frtelly rrone .
nlerding, 18

e hrve not chrreed in this ense both ~11ful nnd meglicent ki1lin~, It is
not ineonsistent to find thet ¢ esmrnnfing officar is milty nf mardar for having

; Adirectly morticinetnd therein nn? thrt he 18 on the othyr hand muilty of nogloct b
B of duty for friling to rrotect o morscn rpd for f2114ine 4o restrein men under be,
¥ his command from Killing thnt on, In the lctter ho 18 net found Fuilty of -

neplirent killing ut for nerlect of Auty in fni*ing to wrotact nnd restrein,

’ Therafore, thore is no inoonsistoncy in ®indinrs of ruilty on tho sennrnte
chrrgee of murder ond regleet ~f cuty,

CM0 11-19%0, A

Regent ecrurts-mertirl crsne wublished in Court-Martial Orders indiente the = %
frot thet no definite orocofent hae hoon estrnblished ~hich probibits ceonvietion
: on cne or more chnrges meraly hacnuse thay aprorr to ?'r“vﬂ heon brsod on the
¢ e2me ~ot or ommims'on (CMO 2-1930, h,q-GHE 3-1930,p,12),

It ~enlAd "o n preve sper to reouit nn neeused en the elerpe of Nardloot of
Duty ~tore it roranrs thet the ~vidence substantistes the ebnrpos, s the law
gtntod shoms thnt ~n rceused rny be frund milty nn tv seperato rnd Aistinot
ctarpes ba=nd rn the s~me act ~r ~mmiseion it —rld be no vr¥id ~r Japel ro~=on
te requit 2 rrn fer nerlect of Anty, meraly bocruse he s feund meilty of
murder ~r-~vinr out of the srme ineident,

The ovidanco elecrly shoms thet those four nccused —ero mrirecincls in the

murders chrrpod nnd met e found rilty of murdor. The widance nlso elonrly
ghorg that those four necuse? vicleoted n rositive Auty to —rrtoet rris~pers of

npp 13!
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A ‘ mr and n Marthor noritive Auty to rostrodn membors of thoir cormond frem oommitt
~ . nny virlance crninst thom rnd thoy most bo frund ruilty nf‘ neppet of r‘htr.

Cheree III Anos not chearpo r megliront killine and 1a ne oy ilmmu!nt-ant.
. mith Cherre I which 48 Murdor, or w11ful killing,

' Horawer, 4t moy ho rreund thet the noclect of Auty in fn.ﬂing te ~rotoot

£ a ﬂrhmﬂ'r, er in failing to romtrrin svbordirctas in Charrs I 48 n crratituont

olemont of the rurdor in Charre I, Hom oruld n eommandine officer ~ho hos ordored

~ the murder of r. nriscner of -=nr ﬂrg'ua thrt ho Fra nrt nerlectod his Auty to A
. mrotoet thrt mrdsener? Ho fw A'wicusly ruilty of hoth murdor ond negloct of

- nnd ~hen chrrgod mith onch semnrrtely may be crnvictad &n hath, Then if it s

rra th~t the laseor ghrrra 18 r ernstituent alsrment of tha practer, 4t hocomes

Muty of the convoning rutherity to Alsenrrove the findinrs on the ‘M-e ua!r‘.lﬂll

& ghargo uvon his teking netien in the erse, This is sclely the Auty of the emmm‘!g
- mathority beeruse the cormission e~uld not find him not eullty of noplect ~f Auty

if the ovidonce shed the eemtrory.

m 1'19” "

Hald thrt ~bon the sreciiortion of ono chrrpe nllazes merely n constituent
elament of the ~"fengs sot forth under ~nethr ehrrpe rnd thrare is r Mnding cf
milty cn hoth, it 18 the duty of the c~nvening nutherdity te Alsanmrove the
Finfin~ on the 1nss gorious oherre uoen bis trking netien in the oaso, "

4£11 tho rost of the nccused hove e~rfessed to their parts in tho crimes charred,
In orch instance tho cormus Anlictd hns boon ostohldishad and this token torothor i
with o ornfession 1= sufficiont® +o ~nrrrnt n eorvietion, In mrgt instonces the
ecnfosaions hrve baon thorouphly eorroborated by indenandent avidence.

Coptain Sato has not confossed to rrdering Serpeont Mord to bayonot the dead
bedy of tho priscnor of wnr ~hich he oxecuted, Horevor, Sarcennt M.ri in bis
Mampntinn hns e~nfossod to tho hoyometing and stoted thrt it vns Acne on orders

The confession of n erdefondont s not adnissible as cvidonce neninst the
defondant, In Tharton's Criminal Evidence, Soction 722, the followming is statedi=

e SRR

"The crnfessions cr nni=sirns rnde by r co=grnsnircter or code®endnnt nftor the
terripntion of the ermariracy ~nd in the nhasence of the dafendnnt, are not,
admissible acrinst the Aefend~nt es suhstrntive ovidenrs tn nreove his euilt,
His ornfession, thorofere, suhsacuont)y rnd-, aven thrurh by the h‘l—w of milty,
1s nct edmissible in evitonce, ns such, npeinst eny Mut himself,,."

AN .'

#
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Horever, undor the Rogulrtions Governing the Trirls of Accusod War Criminale
lw g by the Surreme Commander for the 411i0d Povere under Parncroph 5§ } 3
utirm 1), The commission sbrll admit such ovidence ne in its opinion "mld'“hﬁ i
of essistance in rrrving or A4sorovine the eharpe, or such ns in tho commigsions’
epdnden wuld hnve wrob~tive veolue in the mind of a recs~nable man,

npp uﬂ
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This Jorves the ndmission of such ovidence ne hrrinst n erdafeniant to the it 5
discrntion of the crmmission, -

The cnly Aefonse advonced by tho nocused i tho elaim that they ~erc noting |
undor the nrders of their sunerirrs. Such n dofense is untonnblo nnd indeed is 5
nrt o Aefense et nll,

In the fomrus Amerdenn orse of US v, Jonns, 3 Wnsh 00209, the erurt scid,
"We As not morn to ro further thon te say thrt the nartieimntion of the inforior
officer In nn noct ~hich ho ¥ncme, or cupht tc know, te be 1llerrl, —111 not be
oxoused hy the order ~f his sunarier",

This *ns uphold in CMO 4-1970 ~here the crurt said, "In roferomee to the
errtention of the rccused thet he e rpoting in the p.rfrrmrnce ~f Auty, it is
dsamed partinont to rafar “rinfly £~ the s portnining ¢o hemiedide o ttrd by
vera~ns in tho mi)itrry servicoe, It is o penersl rulo thrt & acldder lor sniler) 8
is brun? to ~hey nll la~ful ordors, nnd nll be moy Ao in rboyine such Invful orders 8
eonstitutes ne offense rs ¢t~ him, But an crder 11lopnl in 1tsolf »nd not Juetified
by the rmlns nnd usnros of mr, cr in its eubstance clonrly 1)lemnl, sc thnt & -
nen of cedinery sensa and understending ~~ld Imew ne snon rs he banrd the crdar :
read or riven that 1t ma 11lapnl, —11) nfford ro vwctection for o homicide, nro= SO
vifed the rot —ith ~hich he mry ha chrrred hos all the inrredi-nts in it ~hich
may be necossnry to c-nstitute the same a crire in lo—".

i
o

e
|
-
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& In QMO0 17 ~f 1919 4t ms said, "L srlddor is brund te rhoy only the levrful
crders ~f his sumcriors, If he raceives eon rrdor t~ Ao rn unla-fMl rcot, he is
bound neithor by his Auty, nor his cnth ¢ dc 1t, So frr frem such ~rder bolng a

- Justificrticn, 1t mokes the p-rty rivine the orfor an ncennlico in tho erime.

Undor intarnrtional In=~ it bne nlse bron held thrt on cet in rbadionee to a
milit~ry ~rdor ~f o suporicr is n~t Justifinble ~hen that set 1s ke or under the
wirevmatanans shml? brve haan krcmn, te ho 11)3rn) undor the Yos on? cvstoma of -
vrrfare, Ihis Aretrine in intarrntional Ja— is elearly “-mrnstratod 4n the
enlo*rnted Llnndcvery Cratle Cnse. This 'ms nrt n ense in cur ecurts hut is a

Germen cose. The Russinns hove used this cnse in *ur crimes trisle to condorm "8
_. tho very Germens out ~f their ovm mcuths, In this onse the Gorman Suprerme Cowrt, =
3 trving 'n fa®andrnts fer the rrckine = pumning of cvpen life=bocts Aeclered, '

'ﬁ!.l!tm-y subardinetos oro under no ohliprtion to cusstion the ordor rf their

mparicr ~"ficars nnd they ecn erunt upon its Jaendity, But no sueh eonfidence -
gcn ho held to oyiat 1f such nn rrder is univorsally kmem tn avervbhody, ineluding =
elen the necused, to ba ~ithmut any Aoubt =hntever crnirst the 10 ' ..eesessedhoy -
should, therefora, brve refused to rhey, ds they A1d not Ac so, they must be
mnished,”

: In the Mexienn Far crse of Mitchell v, Eorreny, Chief Justice Tanoy of the

" . Unito Statos Supremo Court ~r~te, "It crn nover be maintnined thet a military
. efficor can Juetify bineelf for Acing on unlo-ful sot by rrodueing the ~rder of

bis surmoricr, The order mny nelligte ™t it crmnet justify.’
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There hes been much sclemnly said in this ecurt about the doetrine of n’alﬂnh ':'
obedience to orders in the Jap~nese military, Who is Impressed by such dramatie .1‘
cbatraction? Corteinly not the mccused themselves, You have heard the testimomy
of Captain Sato vhe un.id that he had orderod Sercesnt Forushike to bohead the
prigoner of ver,Whon the time came for the execution Purushika wne smert oncugh
to hide and he eruld be found movhere, He failed to carry out the order,

flaerantly discboyod th order and you hrve honrd from tho defondant Snto that the ]
diacbedient Sergonnt s not punished,

You have also hoard tho testimony of Captnin Yamashita vho testifiod that he
ordered to men to bnyrmet r priscnmer, They failled to do so and vere not vunished
: in ony vay. Innashita says that since the order wna not operrtionnl in nature '
ly it 414 not require rbsolute chedience., The tvo men just stoed there oponly ot
tho scene of exeoution ond refused to cnrry out the order,

The dofendrnt Masutand tock the stond to sey that he hed beéen contimially dis-
obedient to orders nnd 'nes scoldnd for it., Thon the defense cells to the stond
e witness brought here from Tokyo to eny that Masutand -me al-nys vory obedient
to ordors, Masutanl further testi®ied thet he cerried ocut the crder to execute
n helpless priscner of tmr becnuso 1f ho Alacbeyed it would hold up his promotlon,
and be Tould be Aisrrnoed in the eyes of the fleet, Fhnt a justificntion for
murder,

Finnlly the Supreme Commander for the [1110A4 Porers hre provided that, "Astien
pursurnt to ~rder of the nccusod's superirr, or ~f his powvernmont, shall not
ernstitute n Aefense, but may be ccnaidered in n!.tign‘hiﬁn of mn:lulnmnt if the
eomnission Hatemines that justice so recuires,"

"It has cost umua.uurm‘l thousends of lmerican livas to beat and bind the war :
eriminals”". To permit them to esecape justice ~~uld "moock the Aoad and nn]m cynies
of the 1iving", L

‘e have rt Jnat rorched the rement of Mlfillment of & sclemn oronise mede
by the nllied pr—ers to a shocked snd suffering humanity, "e have come Aom ma
longz, bloody, heartbresking road vhich een only be eonpared to the rrueling death
noroch of Bataen, & roed vhose mud 1s mnde of the terrible terrs of couragecus
ren., Let us not frlter,

Ye are put under a bervy rﬂamnuihility to see thnt the mniahmnt- riven to

war criminrls +111 direct the ~rrld's crnduct so na to moke erimes Auring wer
less attrretive to thrse ~ho have gevernments nnd the destinies ~f vecple in thedr
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A witness called by the recorder entered, was informed of the subject
matter of the investigation, was duly swom, and declared as follows:

’ " Examined by the recorder:

"ERT?

ﬁ/—w .& fu'u "Rxhibit 1% (1)

Q. State your full name, formmer rank, and organization.

Hayashi, Minoru; lieutenant (junior grade). I arrived on Chichi Jima
on September 6, 194L4. I was assigned to the Yoake wireless station. I
held this post until the beginning of July, 1945; after which date I was
transferred to the naval headquarters, and I stayed there until the end
of the war,

Q. Who ordered you to execute the American flyer you beheaded in Marel,
19457
I never heard about it.

Q. Did you strike the first blow on the flyer?
No, I never beheaded a man.

Q. Who did execute or behead the flyer?
I do not know.

Q. Was a flyer axscuted?
I never heard of it.

Q. Was there another officer at the Yoake wireless station by the
name of Hayashi?
No, not a one (1).

Q. What were your nicknamed? Was it "pratt: boy"™ or "handsome™?
No, I never heard of it.

Q. What instructions did Commander Yoghii give you, regarding this
execution?

Yes, I executed the flyer. I only lied because of instructions I

received from the naval headquarters.

Q. What were those instructions and who gave them to you?
I received my orders from Cosmander Yoshii,

Q. What were the orders?
I was called out and told to behead the flyer.

Q. We want to know the orders given to you to lie about the
execution; do you understand?
I was ordered by Adeiral Mori,

Q- Tuth-b-nnrrwrnwlm-, vhlt“ﬂthﬂtﬂilﬂr

sdmiral said thnt the Anay wma dagen

mum:mmt

Q. When did you receive thess instructions? :
I do not remember the date, it was at the end of the war,

- 'I"’ .i'-l &L
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4. Q. Did the admiral kmow about the exegution performed at the Yoake |
wireless station?
A, I cannot say if the admiral was aware of the exesution or not.

15, Q. Did the admiral memtion exeeutions specifically when talking to
you? |
A, I do not remember,

16. Q. To the best of your knowledge, what was the date of the exescuti
you performed?
A. I do not know or remember. It was sometime in Mareh, 1945, but I
do not remember the exact date.

17. Q. Who brought the prisoner to the Yoake wireless station?
A. I do not know. I never saw the man. !

18. Q. From where was the flyer brought? i
A. I do not know, !

19. Q. How long was the flyer at the Yoake wireless station, prior to
the execution? |
A. Within one (1) week. |

20, Q. Did the flyer live with Tamamura? f
A. Yes, I believe so.

21, Q. What were Commander Yoshii's orders to you, regarding the |
axecution?
A. Commander Yoshii told me the day previous to the exeeution, that I
must behead the flyer.

22, Q. Did you object te this? |
-l... I'.i

23. Q. What did he say?
A. I teld the commander that I did not want to behead the man.

24, Q¢ What did Commander Yoshii say?
A, I remember exactly that Commander Yoshii said, "You lmow what huppens
o an officer who refuses an order."

25. Q. What did you understand he meant by that?
A. I expected to be executed if I did not obey, or at least receive life
imprisomment.

26, Q. Did Commander Yoshii say why the flyer was to be executed?
A. I do not know or never heard the reason behind this.

27. Q. On the day of the exeoution, did Commander Yoshii order all
personnel to fall out?

A, Tes. I did not hear the order giwven, but all of the men fell out
so it must have been given.

28, Q. What time of day did the execution occur?
A, Around 4 o'elock in the aftermocn.

"Rxhibit 1" (2)
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Q. What was the location of the spot of execution?
The execution was performed in front of the fuel storage building.

Q. WNas a grave dug before the execution? .
There was a grave or a hole there; if it was dug espeeially for the |
exefution I do not kmow. !

Q. When you arrived on the scene of the execution, what orders did
you receive from Commander Yoshii?

On the day of the execution, I was told by Commander Yoshii that I
had to perform the execution and therefore, when the time came, I was
there. The commander called me out and said to behead the flyer.

Q. Where was the flyer placed for the execution, and in what position?
The prisoner was made to squat on the rim of the grave facing the i

building.

Q. Who placed him there?
That was Tamamura.

Q. Was the flyer blindfolded?
Yes.

li. Did Commander Yoshii make a speech to the personnel?
cannot recall.

q. Was the flyer informed that he was to be executed?
I carmot say bexause when I came on the scene, the flyer was llna.d;r|
standing by his grave blindfolded. ‘

Q. What did you do after you received your orders from Commander ,

Toshii?
After I received the orders, I tried to behead the flyer but I failed.

After I struck the blow, I dived amonp the crowd. I imow that the |
body did not fall ower, the flyer was still asitting.

Q. How far did you cut into the neck of the flyer?

|
|
|
I do not know. !

Q. Who completed the execution? |
Lieutenant (junior grade) Masutani completed the execution. .
Q. Do you know whether your blow killed the flyer?

I do not lmow whether I killed the flyer or not, but I do not beli
that the flyer died with this blow. !

Q. Did the flyer make any outery?
The flyer groaned.

Q. Did you see Lieutenant Masutani complete the e xecution?
Yes, I was back in the crowd and I saw Lieutenant Masutani complete
the execution,

Q. Did Commander Yoshii order Iieutenant Masutani te complete the
exeeution?

"Exhibit 1" (3)
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Yes, Commander Yoshii ordered Lieutenant Masutani to behead the flyer, ’

QI- What did he m |
He just said, "Behead the flyer.™ }
s F-

Q. Was this prearranged?
Commander Yoshii ealled Masutani and told him te beshead the flyer. |

It might have been prearragged, but I do not know about it. ;

Q. Do you have anything else to add to your testimony, regarding .
the exscullion? |
No.

Q. During the time that the prisoner was at the Yoake wireless :
station, was he beaten or mistreated in any way prior to the
execution?

I did not see anyone mistreat the flyer, and I did not hear anything

like that,

Q. When Admiral Mori instructed you not to mention the execution, |
was he talking to you personally or to a group of naval officers?
I forgot how I heard it. I was attached to the naval headquarters when
I heard it. The admiral said that it was the policy given to everyonms,
but he did not tell it to me personally. I cannot remember whether
Admirael Mori said this in a meeting or just what the occasion was.

|
1
|
|
I

Q. After Lieutenant Masutani completed the beheading of the flyer,
did you see Doctor Sasaki dissect the flyer's body?

No, I left the scene of theexscutiom together with Lieutenant llumblnxl..

I did not see the doctor dissect the body.

Q. Did the doctor dissect the body?
I did not hear that. I never heard of the dissection.

Q. Was Doctor Sasaki stationed at the Yoake wireless station at this
time?
He was not a member of the personnel at the wireless station, but he

had an office near the wireless station, and he attended the needs of
the personnel.

52. Q. Was he present at the execution?

A.
53

A,

54
A.

THere were many men present and I do not know if he was there or not.

« Q. Were you present at the party that night given by Commander Yo
when human liver was served?
Yes. I ate my supper at the same table as Commander Yoshii. I and
the other junior officers did not drink and were not allowed to take
too much sake. We had our meal and a drink or two (2) and then we
left. I did not see any liver there and I think that the story is ju
@ rumor., I do not know what happened after I left the party.

« Q. How long were you at the party?
About thirty (30) mimutes.

"EBxhibit 1" (4)
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|55, Q. If the liver was not served, why did Commander Yoshii ask Do tor

Sasaki to remove it from the body? !
A. I have ne idea what reason was behind the dissectlon. .

. Q. Then the body was dissected? .
if Yes, I heard a rumor that the body was dissected., I do not kmow by whom,

' 57. Q. Where did you go, after you and Masutani left the scene of the |
| |

axecution?
A, I went back to the officer's mess.

58, Q. What time of day did the execution take place?
' A, Around L o'clock in the afternocen.

|
| 59, Q. What time did the party start?
| A, It started around 5 o'clock.

I
| 60. Q. You and Masutani spent the time between 4 and 5 o'cleck in your

I quarters?
! A. Yes.

| 61, Q. What did you talk about?
|! A. We were cleaning our swords. I have no idea of what we were talking

about.

cleaning your swords?

|

|. 62. Q. During that time, did anyons come into your quarters where you were

I A. I do not remember, maybe there were some orderlies but I do not remember,
| |

| 63. Q. Who left the party with you?

| A, Masutani and myself both left the party together.

| 64. Q. Then all of the others officers remained?

| Ac ALl of the rest of the officers were present when I left. I do not
know how long the other officers stayed with Commander Yoshii,

i! 65. Q. What did you leave?
| A  Becamwse I do not drink, I am mot a heavy drinker.

!! 66. Q. Was the reason you left because you did not drink, or beecause
ﬂ Commander Yoshii had buman liver served?

| A. As far as I remember, nothing resembling liver was served.

I

67. Q. What was served?
A. I cannot remembesr.

! 68. Q. What did Commander Yoshii say to you for mishandling the exseution? | |
| | A. Iol'.h:l.n;-

69. Q. Did you hear the next day that human liver had been served at the
party, and that Commander Yoshii was drunk and ordered everyone to

eat 1t?

"Exhibit 1* (5)
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I
|
| T0. w. Where was the party?

i;l. The party was held in the commander's room.
|

|

|

J

F

|

71. Q. Where was your room?
A. In the officers' mess, the general mess. I also had quarters in the
alr rald shelter.

72. Q. Where did you sleep that night?
| Ae In the air raid shelter.

| 73. Q. Was there a noncommissiomed officers' party going on that night,
| en the second floor of the headquarters building?
A. I cannot say, I did not notice.

|| 7. Q. Were Commander Yoshii's quarters on the lower or the second floor

| of the building?
|| A. On the lower floor.

| 75, Q. Wasn't there an air raid that night?
| Aw I do not remember exactly, but we were being bombed nearly every
night around that time.

| 76, Q. Who was the supply officer at the Yoake wireless station?
| A. Ensign Sudo.

| T7« Q. Isn't it true, that you heard Sudo say that it was the first time
I he had eaten human flesh?

| Av My sleeping quarters in the air raid shelter were fifty (50) yards from
the noncommissioned officers' quarters. I did not see Sudo that night.

78. Q. Did Commander Yoshii have any outside guests at the party that
. night?
| A. I do not remember seeing any guests.

79. Q. How many guests did attend the party?
A. Only the personnal of the wireless station.

80, Q. How many were there?
A. Nine (9) or temn (10).

gl. Q. Do you remember who they were?
A, Warrant Officer Chiba, Commander Yoshii, myself. Ensign Masutani,
» Ensign Watanabe, Warrent Officer Okubo, Warreat Officer Sudo, and Warrant /7 |
Officer Asano were present, ILieutenant Sasaki was not presemt. |

82, Q. Did you hear that Commander Yoshii ate human flesh?
A. DNo, I heard that of the Ajmy, but not of the Navy or of my unit.

83, Q. Was Commander Yoshii present, when a flyer was executed by the

Torpedo Boat Squadron?
A, I do not know.

88, Q. Did you see any other American flyers at the Yoake wireless station|
A, No, and I never heard of any others being there.

e
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,| A.

92.
A,

[
|
|
‘ 93.
| e

s

A,

l 95.
.l.i

/ 96,
A,

97.
A.

Q. What was the name of the flyer you executed?
I do mot know and I never heard the name.

Q. Do you know of the execution at the Second Torpedo Boat Squadron?
I did not hear of an execution by the Torpedo Boat Squadron. I heard
that Commander Yoshii had the liver cooked and put it on the table and
told everyone to eat it. But while I was present, I did not see it.

Q. Did you discuss the matter with any of the officers who were
present when the liver was served?
No.

Q. What was the source of your information?
I cannot recall just how I heard it, but I will try and think of it.

Q. Was the liver also served to the noncommissioned officers, who were

also having a party?
I truthfully do not lmow if the noncommissioned officers had a party

that night or not; but if they did, liver was served,

Q. Are you sure that the party was in Commander Yoshii's room? The
information we have is that the party was in the officers' mess on
the second floor.

As far as I recall, the party was held in the commander's room.
Q. Was Commander Yoshii in his quarters, whem you arrived at the

party? _
Yes. When Lieutenant Masutani and I completed cleaning our swords, we
went down to Commander Yoshii's room where we had our supper.

Q. Do you have any information, regarding the execution of an Ameriecan

flyer at the Navy base?
I did not hear of any exeecution by the Navy base but I heard & rumor
that the Navy base captured a flyer sometime in June or July, 194k4; but
that this man was sent to Iwo Jima, or Japan, or somewhere, I do not

know,

Q. Did Commander Yoshii keep buman liver in the refrigerator near

his quarters?
I heard a rumor that part of the liver was kept in the ice bax, but if

this was true or not, I do not know.

Q. Isn't it true, that Commander Yoshii kept part of this liver for
some -time and when officers came into his room, he would offer them

some?
I pever heard of that.

Q. Did Major Matoba visit Commander Yoshii frequently?
As far as I recall, major Matoba visited the wireless station several

times a month.

Q. How old were you at the time of the execution?
I was twenty (20) years old.

Q. What rank in Kendo did you hold at that time?
I never practiced.

pcf
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98. Q. Was the body later exhumed and cremated?
A, While I was at the wireless station, the body was not disturbed.

| 99. Q. Do you have anything to add to your testimony?

| A, Ne. Nothing further to add except that I really was forced to do the
executing, and I hated so much to do it, that I cannot get it off of my
mind, It was either my execution or the prisoner's execution, and so I
executed the flyer,

None of the parties to the investigation desired further to examine this
witneas.

- The board informed the witness that he was privileged to make any further
statement covering anything relating to the subject matter of the investi-

| gation which he thought should be a matter of record in connectiém therewith,

which had not been fully brought ocut by the previous questioning.

The witness verified his testimony, was duly warned, and withdrew.
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"Lieutemant Suyeyoshi, Compamy
Commander of the Suyeyoshi Tai,
receive a Frisoner of War from
Ajutant Eansuri, Execute this
Prisoner of War on the platean
to the East of your company area.
Get the details regarding the
method of exscution from Esnmuri®,

Date: February 22nd, 1945.
Time: 1400 February 22nd, 1945.

METHOD OF ISSUING ORDER:

REPORTED COMPLETION OF ORDER TO1

Commander in Chief of Combined Army
and Naval Forces, Chichi Jima:
Major General Tachibena.

Commander in Chief Special Naval

Foroesi
Rear Admiral Mori.

The 308th Independent Infantry Battalion,

v "EXHTBIT 2¢ (1)
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"First Lisutenant KEansuri have
the American Prisoner of War
Lieutenant (jumior grade) Hall
executed at somsplace fronting
the at 10 a.m, on
the 9th of March, 1945%.

Battalion Commander: Major NMatoba
Date: MNarch m‘ 1m-

n“ 9 .'.i ‘-‘I‘d-’l. m' 1-?‘-5#
Flace: Mikasuki Hill Headquarters

------ - S E B O O N S O W e = = .

METHOD OF ISSUING ORDERS:

Called First Lisutenant Kanmuri
and gave verbal orders.

Brigade Commander: Major Gen-
Informed Chief of Staff of de-

tached Divisional Headquarters,
Major Horle.

The 308th Independent Infantry Battaliom.




(S £) @ ¢ o

I *"The Battalion wants to eat the flesh
of the American Aviator, Lisutenant

(junior grade) Hall®.

I Piret Lisutenant Kenmuri see to the
rationing of this flesh.

I Cadet Sakabe (medical corps) attend
the execution and have the liver and
gall-tladder removed.

Battalion Commander: Major Matoba, Sueo

| Date: March 9th, 1945
Time: 9 a.m.
Flace: Mikaguki Hill Headquarters.

METHOD OF ISSUING ORDERS:

Called to my presence First Lieutenant
Kanmuri and Cedet Sekabe and gave ver-
bal order.

The 308th Independent Infantry Battaliom.
I wrote the above freely, believing it to be the truth,

MATOBA SUEO, Mejor, IJA
16 April, 1946.

FERTIFIED TO BR 4 TRUE COPY
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Subscribed and sworn to before me this 16th day of April, 1946.

ROBERT D. SHAFFER, Major,
06652, U.8.M.C.,
Beniocr Member

COMMANDER OCCUPATION mm}
[.1:]
CHICHI JIMA, BONIN ISLANDS )

I, Frederick Arthur Savory, civilian, interpreter, being duly
sworn on oath, state that I truly translated the statement and
| answers from Japansse to English and from English to Japanese
! respectively, and that after being transcribed, I truly translated
the foregoing statement containing three (3) pages to ths witness;
' that the witness thereupon in my presence affixed his signature
| (name or mark) thereto,

FREDERICE ARTHUR SAVORY
Subscribed and sworn to before me this 16th day of April, 1946.

ROBERT D. SHAFFER, Major,
06652, U.8.M.C.,
Senicr Member,

COMMANTER OCCUPATION !m;
[-1.]
| CHICHI JIMA, BONIN ISLANDS )

I’. Robert D, mf‘r, hjﬂr, 0&53. U: 3. Marine Uﬂrpl, mm
that on the 16th day of April, 1946, perscnally appeared before me
MATOBA Sueo, and according to Frederick Arthur Bavory, civilian,
gave the foregoing statement set forth therein; that after his testi-
mony had been transcribed, the said MATOBA Sueo had read to him
by the said interpreter the same and affixed his signature (name or
mark) thereto in-my presence.

ROBERT D. SHAFFER, Major,
06652, U.8.M.C.,
Senior NMember,

GUAM, APRIL, 1946.

SEXHIBIT 2" (4)
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The foregoing statement consisting of three (3) pages, made by me, was
not obtained under duress, not prompted by promises, threats, or inducements

Guam, Narianas Islands,
16 Aprdil, 1946,

of any kind, I wrote the foregoing statement freely end willingly.
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Imperial Japanese Army.
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CONFESSION OF NAKAMURA, SHIGENOBU.
(Former Corporal, IJA)

11 January, 1946.

From: Corporal Nakamura, Shigenobu,

p 8ituation at the time I was ordered to execute the flyer.
Major Matoba is sald to have stated that "Hall" will be executed
by the Kariteni unit to avenge the deaths of Captain Mori and eight
(8) others, who were killed in action on August 3lst, 1944.

On the following day, I, Corporal Nakamura, left headquarters
at 9 a.n., for brigade headquarters to pick up orders. When I readhed
east ridge, they had a flyer there, so I, Corporal Nskamura, was watch=
ing Lance Corporal Isono leooking for Sergeant Furushika., He wasn't
found, so Superior Private Kilkuchi (Karitani Unit) was ordered to find
him, but he didn't come since he was sleeping after returning from an
unloading detail.

Thereupon I, Corporal Nakamura, was ordered to behead the flyer,
by Sato and Medical Officer Teraki, but I declined, saying that
I didn't want to becanse Sergeant Furushika was supposed to do the be-
heading. However, they said that since Sergeant Furushika waen't there,
and it would be late, Corporal Nakamura should do the beheading (by ™it
it would be late™, they meant that the course of study on a human body
for medical corpesmen would be late).

2. My feelings at the time I received this order: according to rumors

In the
. officers and privates.

in a wartime Army, orders must be obeyed. You can
any soldier on Chichi Jima that the daily life and actions
Matoba is beyond words. Even if I didn't do the executing, ,
ordered somecne else to execute the flyer, l

3. The system of orders in the Japanese Army:

Fﬂg
i
g8

1.\ commanders to noncommissioned officers and privates directly., The unit

£ i Aal) K Yk R M |
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on
had read to me and understood the translation of the foregoing transeription
two

ERTIFIED TO A TRUE CopY

commanders give orders te subordinate officers, and officers to enlisted
men, 8o I took orders from Captain Sato and Medical Officer Teraki, as

Hot only this, but all work is carried out om orders of subordinate
officers and the adjutant,

By request is:

1. Major Matoba will probably not mentiom the fact that

he ordered this exsoution, so if possible please see to it
that Captain Sato and Nedieal Officer Teraki attend the trial.

2. Flease do not seat Major Matoba together with them,
3. You can find out everything from Master Sergeant

Yamashita, Corporal Yamamoto, and Sergeant Major Wada, who
witnessed the incident.

1. Najor NMatoba is said to have stated to Corporal Nakamura
on the morning of December 25th, 1945, that he once said, "semd
the to the Karitani unit to avenge the death of Captain
Mori®,

2. Captain Eanmuri acknowledges the fact that Corporal
Hakasura acted upon orders, because a noncommissioned officer
cannot execute a flyer at will.

I wrote the above freely, believing it to be the truth,

iu_h-un, Shigenobtu

E

» Shigenobuj; being duly sworn oath, state that I have

(2) peges, and it is the truth to the

Hakamurs, Shigenobu
Subgcribed and sworn to before me this 11th day of Januray, 1946.

. ] or,
m’. “.ll.lnl'
Senlor Member.
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COMMANTER OCCUPATTON FORCES |
“ ¥
CHICEI JIMA, BONIN ISLANDS

I, Daniel N, Williams, 298389, U, 8. Naval Reserve, being duly sword
on oath, state that I truly translated the statement and answers given from
Japanese to English and from English to Japanese respectively, and that after
be transeribed, I truly translated the foregoing statement containing
| two (2) pages to the witness; that the witness thereupon in my presence
| affized his signature (name or mark) therete,

DANIEL N. WILLIAMS, Lt (jg) USHR.

Subscribed and sworn to before me this 11th day of Jemuary, 1946.

| ROBERT D. SHAFFER, Najor,
| m. UlB-.lcl'
Senior Member.

COMMANDER OCCUPATION FORCES
ss
CHICHI JIMA, BONIN ISLANDS

I' Robert D, Mﬂr' ‘jnr' 0&652. 0.8, Marine ﬂﬁrpl, m.h' that an
th-uthdunrlm.rr,mﬁmnﬂl: before me Shigencbu ?
and according to Daniel N, » It (jg), USKR gave the foregoing sta gf
set forth therein; that after s testimony had been transcribed, the said 7

Shigenbbu HAKANURA had read t# him by the said interpreter the same and
his signature (name or mark) theseto in my presence),

ROBERT D. SHAFFER, Major,
06652, U.5.M.C.,
Senior Member.

CHICHI JIMA, BONIN ISLANDS
JANUARY, 1946,

Ghichi Jima, Bonin Islands,
11 Jemwary, 1946.

The foregoing statement comsisting of two (2) pages, made by me, was not
obtained under duress, nor prompted by promises, threats or inducements of

any kind, I wrote the foregoing statememt freely and willingly.

Naksmura, Shigenobuj
Corporal, Imperial Japanese Army.
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INFO1

15 MAY /L6

[ o @

COMMARTANAS
BUFERS CASUALTY DIV
JAG WAR CRILES DIVISION

SUBJECT VAR CRIMES X INFO HERE I/DICATES FOLLOWING NAVED ENLISTED
EILLED ON CHICHI JIMA BOWIN ISLANDS X VERE RADIOMAN 4 AUG 44 X
FELD CR FELLOW 12 AUG A4 X MARCHAND OR MARSHON 18 FEE 45 X TODD
18 FEB 45 X YORK 18 FED 45 X GIEN J FRAZIER 20 FEB 45 X REQ

CONFTRIATION AND IDENTIFICATION X

DTG 142347
ROUTIIE

CERTIFIED TU 8L A TRUE CUFY

L 1L & hvexery 4 v

Vo & ¥




FA V JC | NR 7526 PRIORITY PLAIN 31 MAY 46
FROM BUFERS 292025

TO COM MARTANAS

INFO JAG WASHINGTON D C

GR 162 BT

RE UR 1423472 X JAMES WESLY DYE ARM3C 245 22 93 AND GRADY ALVAH YORK AOM3C
556 82 32 OF VI 82 MAT1S FEB 1945 WHEN THEY PARACHUTED OVER WATER NEAR CHICHI
BONINIS X PRESUMED DEAD 19 FEB 1946 X PARA TWO X ENSIGN HALL 364@23 GENN
OR FRAZIER AOM2C 629 81 32 MARVIE WILLIAM MERSHON ARM 3C 565 40 88 ANE
IGN RUDOLF FRE ROLFING 363 587 CARFOLL CURTIS HALL ARM2C 554 40 19 JOSEJH
EDWARD NOTONY IN PLANES OF VT 12 MINA 18 FEB 1945 SEEN IN WATER IN FUTAMI BAY

CHICHI JIMA X ALL FRESUMED DEAD 19 FEB 1945 X FARA THREE X STATEMENTS RELEASED
POW INDICATE ENSIGN HALL AND DYE PICKED UP 18 FEE AND HELD WITH TWO OTHERS

ON CHICHI JIMA AND THAT THESE FOUR KILLED ATR RAJD ON 15 MARCH 1945 CREMATED

BURIED IN MILITARY CEMETARY ABOVE CMURA TOWN X PARA FOUR X UNABLE TO
VERE FELD OR FELLOW AND TODD

|Br 292925 NFG W 67T
|m|44-nnntﬁ3’. SRS 'BILL" =H= EXK
|V PA ROGER UR MR 75226 7826 BOB  KKKKKKKKKK )

- |ec b Zprans e .




1
FROM: COMMARTANAS
TO 1 BUPERS (CASUALTY SECTION)
INFO: JAG (WAR CRIMES DIVISION)
PLAIN ROUTINE
REQUEST CONFIRMATION DEATH OF LLOYD RICHARD WOELLHOF AVRAD SECOND CLASS
USNR LOST DURING AIR STRIKE CHICHI JIMA BONIN ISLANDS 4 JUL 44 FOR PURPOSH
WAR CRIMES INVESTIGATION X
14 MAY 46 DTG 1323232
|
|
1
!
|
'I fi
[
WEXHIBIT [ *
(4 Fnk) Q07 1at o




FROM: ACTION TO:
BUPERS COMMARTANAS
PLATN
LA RED TTY ROUTINE

YOUR 1323232 X WOELLHOF LLOYD RICHARD ARM2C 628 65 11 CARRIED MISSING
IN ACTION OVER CHICHI JIMA FROM 1 JULY 1944 TILL 28 JAN 1946 WHEN PRESUMFTIVE
FINDING OF DEATH MADE BY SECHAV X DEFINITE REFORT OF DEATH NEVER RECEIVED
BUPERS 000X |

REFs 132323 (1¢73) (PLAIN) REQUEST CONFIRMATION DEATH OF LLOYD
RICHARD WOELLHOF AVRAD SECOND CLASS USMR...ETC...




| FOURTEEN (14) JAFPANESE IATIUIHALS ACCUSED OF VAR CRIMES X NAKELY X (1)

| (10) HAYASHI, nnxmu, FORMERLY LIEUTENANT (JG}, IJN X (11) MASUTANT,

FROM: ACTICN TOs
COMMANDER MARTANAS CNO
INFO TOs
JAG (WAR CRILES DIVISION)
CINGFAC
NATIONAL WAR CRIMES OFFICE
(WAR DPT FASS)
CLASSIFICATION  RESTRICTID ORIG. LEGAL
ROUTINE BY: 13

AS DIRECTED BY CINCFAC IN HIS SERIAL 0558 OF 8 MAKRCH 46 NOT TO ALL IT I8
REQUESTED THAT THE FOLLOWING BE FUILTISHED THE JAPANESE GOVERMMENT FOR

IHFORMATION X QUOTE FARA (1) A UNITED SIATES WILITARY COMMISSION CONVENED BY
COM MARTANAS WILL ON 5 AUGUST 46 OR SOCN THEREAFTER ON GUAM BEGIN TRIAL OF
TACHIBANA, YOSHIO, FORMERLY LIEUTENANT GENERAL, IJA X (2) MORI, KUNIZO,

FORMERLY VICE ADMICAL, IJN X (3) YOSHII, SHIZUO, FORMERLY GAPTAIN, IJN X
(4) MATOBA, SUBO, FORMERLY MAJOR, IJA X (5) SATO, KESAKICHI, FORMERLY

CAPTATN IJA X (&) SUYEYOSHI, JITSURO, FORMERLY LIEUTENANT, IJN X (7)
SASAKT, MITSUYUSHI, FORMERLY LIEUTENANT, IJN X (8) MATSUSHITA, KANEHISA,

FORUERLY LISUTENANT, IJN X (9) ISOGAT, GUNJI, FORMERLY FIRST LTEUTENAKNT, I1JA K
SHINICHI, FORMERLY LIEUTENANT (JG), IJN, X (12) MORI, YASUMASU, FORMIRLY
SERGEANT, IJA X (13) NAKAMURA, SHIGENOBEU, FORMERLY COHPCRAL, IJA X (14)

KIDO, MATSUTARO, FORMERLY SUFERIOR FRIVATE, IJA X LAST NAMES FIRST X
FPARA (2) ACCUSED ARE PRESENTLY CONFINED AT GUAM X FARA (3) CHARGES AGAINST

ACCUSED WILL EE X (ABLE) MURDER X (BAKER) VIOLATICN OF LANS AND CUSTOMS OF
WAR X (CHARLIE) NEGLECT OF DUTY IN VIOLATION COF LAWS AND CUSTOMS OF WAR X

THE SPECIFIGATION UNDER THE CHARGES WILL ALIEGE OOLON (ABLE) THE UNLAWFUL
KILLINGS DURING THE PERIOD FROM AUGUST 1944 THROUGH MARCH 1945 OF EIGHT (8)

US MILITARY PEASONMEL WITHOUT JUSTIFIABLE CAUSE HELD AS PRISONERS BY THE ﬁ'r

ACCUSED AT CHICHI JIMA, BONIN ISLANDS X (BAKER) FOUR (4) CASES PHEVENTION QOF

HONORAFLE BURIAL IN VIOLATION ARTICIE / GEMEVA RED CROSS CONVENTION 1929
(CANHTBALISM) X (CHARLIE) FAILURE TO PROTECT PRISONERS OF WAR AND FAILURE

TO RESTRAIN PERSONS UNDER THE OCOMMAND AND CONTROL OF ACCUSED X MAXTMUM
FPERALTY FOR SUCH OFFENSES IS DEATH X PARA (4) ABLE COUNSEL CONSISTING OF

AT IEAST ONE US NAVAL OFFICER AND TWO JAPANESE CIVILIAN LAWYERS FURNISHED
BY JAPANESE GOVERNMENT WILL EE ASSICNED THE ACCUSED BY CONVENING AUTHORITY X

UNQUOTE XX XX JOC J0C. 00X

DATE__24 QLY 1046 DTG __ 2/gdég g X

i) die === 8
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To Your Honor, the President of the Military Commission,
Petition,

I humbly make my plea to the honorable President and members of the

-.r crimes coomitted on Chichi Jima,

I
' being tried before you; and why he has been named as cne of the accused,

Inrasutimdtngtthnrmﬂhinhierormmudnhﬂ.f,lndlhlﬁ

| Military Commission who are trying SATO, Kesakichi, former Captain, LJA, for

I do not know what connection Captain SATO has with this case which is npw

We

| heard and seen much of him, He was gentle and pincere and set an examply for
.othurlinhilddlruh. He was trusted by his colleagues and subordinates

| and was a model for those under his command,
I cannot make myself believe that a person like Captain SATO, would

wilfully and spontaneously commit an immoral act, If it is true that there

| has been such an act committed by him, it must have beem the result of a
| superior's order, Captain SATO, with his thirty years of military

| behind him, had no other alternative but to follow the military code which
required absclute obedience to orders, I deeply sympathise with him in this

matter,

I humbly beg that the honorable Presideat and the members of the Commission

take these things into consideration as extemuating circumstances,

KARTYA YASUO,

Captain, IJA.
. 8 Boph;hu' 1946.

i I certify the above to be a true and ocorrect translation of the original

| pbtition of Kariya, Yasuo, In Japanese to the best of my ability.

Lieutenant, USHR.
Interpreter,

N




AFFIDAVIT FOR THE CHARACTER OF SATO KESAKICHI:

He was s0 honest and simple that he never had any liquor. On the
other hand, he was diligent,

When he was the commanding officer of his company, he was very strict
with his men, but very kind to us on the other hand, Once when we suffered
| from a shortage of vegetables at Iwo Jima, he obtained tem cucumbers,

which he shared with all the men im his umit, I hear,

In June 1944, his ocompany was attached to the 308th Battaliom,

' Chichi Jima, He was loved and admired by his mem as if he had been their
father., And even after he was attached to the Battalion Headquarters his
former subordimates used to visit him with some sweets which he liked, in
order to have his instruction,

; S8ATO was my superior officer. He carried out his business and plans
| very camefully and sarnestly. Besides, he instructed us, the non-ooms,
| very kindly.

He carried out well the orders and directives of his superiors, It is
| because he was accustomed to do so without questions because of his
military life of more than 30 years, It is his misfortune that he had to
-anthtt:rupum. I hear that his wife and his son of ten years ;’R
| old are looking forward to his return. He has no property now,

I hope you will kindly release him,

SUGIYAMA AKTRA
Chichi Jima witness.

, I certify the above to be a true and correct translatiom of the
| origimal petition of Sugiyama, Akire, im Japanese to the best of my |
| mbility.

| |

! EU E. KERRICK, JR. [/
Lisutenant, USNR,

. Interpreter.
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AFFIDAVIT FOR THE CHARACTER OF FORMER CAPTAIN, IJA, SATO,
To Your Honor, The President of the Military Commiseion:

Captain SATO and I were attached to the same headquarters as
assistant officers of the commanding officer and lived together for more
than a year,

He was mild, honest and obedient to the commanding officer, He
carried out his business to the satisfaction of his commanding officer sven
when he was mot there, and instructed us kindly. Therefore, he was heavily
relied upon by the personnel of the battalion, it was his only pleasure
at Chichl Jima to go to encourage his former y tes of the lst company.

His former subordinates also used to call on him whenever they ecame to
the headquarters., Therefore, we often envied their intimacy which seemed to
us as if there had been & blood-relation between him and them,

Since his commanding officer had a strange character, he was often
socolded or beaten regardless of the reasons. But he never complained about
them and used to obey his commanding officer., His obedieamce and his

| assistance to the commanding officer were admired as cutstanding examples
| of service in the brigade. He was promoted to captain after a military

career of 30 years which was begun in enlisted status. It is due to his
mild, earnest and benevolent character that he made no mistakes during that
time and that he was relied uponm both by his superiors and subordinates, I
believe, .

23 September 1946,
KAMMURI, YOSHIHARU,
Former Captain, LJA,

I certify the above to be a true and correot translatiom of the
original petition of Kammuri, Yoshiharu, In Japanese to the best of my
abllity,

b i

Iieutenant, USNR.
Iﬂhm“ra
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PETITION FOR KIDO MATSUTARO
, To Your Honor, The President of the Nilitary Copmission,
i In spite of my imsignificant position, I submit my humble petition
':mmummdmmnbm,mw
:;-usum-, 1JA, to Your Homor and the members of the Military Commissien,
: Like myself, the accused Kido Matsutaro, was called to arms in June
| 1944. We were both attached to the Brigade Headquarters. Kido's
:-xur- and his actions were gemtle snd obedient, and he possessed a strong
| pense of responsibility, Becamse of this, he followed his superior's
| orders and beceme imvolved in this case,
|i mmu-a—wmmamm,:muqu
| Your Homor will take into eonsideration the fact that he committed sush an
| offense only because he was forced to do mo by the strict military code,

:.udthtmﬂllhlmmmmnthhin

I

I

I

I Sate Masaymsu,

| Superior Private, IJA.

I certify the above to be a true and correct translation of the

éimnuﬁﬂndhhmhlmhmwﬂnﬂw.
|

| : F. Jrermegra
| CK F. TREMAYNE,
Iieutenant (jg), USKE.

i' Interpreter.

e ——




FETITION

l To Your Homor, The President and the Members of the Commission:

| The sccused Kido Natsutaro who is being tried before Your Homor in !
this trial served under me and is a rightecus and exemplary person, .

| His nature is very different from that of Shimura, who has already
been given trial, and while Shimura was of an inward, obedient mature,
bashful even when it came to oconverseing with people, Kido was possessed of
.mutmtwmpwmm-tuumu-mm‘-
orders faithfully, But on the other hand, he was easily moved to tears, and
when told in a friendly way his mistakes, he would shed tears of repemtance un

and apologise,

s 1JA
Chief Messenger, Division HQ.

Imtitythnhﬂtnhltmmdm-ﬂmmutth-
original petition of Hidano, Raidemwaka, in Japanese to the best of my

ability. .
. 5 f

| cx 1'.Jf m{um /
Lieutenant (jg) USHR
Interpreter.
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AFFIDAVIT FOR THE CHARACTER OF SUPERIOR FRIVATE, IMPERIAL JAPANESE ARMY,

KIDO, MATSUTARO.

m hmm m mm Mm mmm nw

1
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wm Wl i wm FiH w“ THA!

very
ocourse mo
ot on well.
suffering from starvationm,

e was a labordr at a fastory in Kawasaki
And after his enlistmsent

families
his family lost its income and suddenly became poor.

He had such an honorable spirit.
miserable from childhood. He had no parents,
property. He had only his wife and children, Though we
gain it is our general feeling in life that our
But he has only his wife and children and they are

Before his enlistment,

His small pay was the total income of his family.

suppert them, His positiom

, an importent ome.

with a wife and children, In Japan the
120 (1)

of a family
has an absolute duty te
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Captain, IJA,
I certify the sbove te be a true and correct translation of the

Eosuga, Tadaaki,
orginal petition of KEosuga, Taddaki, in Japanese to the best of my ability.

(Jg) vaMm

LJ
oK 7,

g,

120 Lz\
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AFFIDAVIT FOR THe CHARACTER OF SFORMEER LIEUTNANT, IMPERIAL
JAPANESE NaVY, SUYEYUSHI, JITSURO:

I came to know Lieutenant Suyeyoshi in 1528, when I was
acting as instructor et the Naval Gunnery School where Lieutenany
Suyeyoshi was & student. After his greduation he was ordered to
remein st the school in a provisional increase in personnel.
| While he was at the Newval Gunnery School he had a good head,
| was very cheerful and energetic, and would go through fire or
vater if ordered. Whet ever hard problems he ceme up agelnst he
proceedsd to tackle the problem. He was a person of whom
zreat things were expected. Since then some t'me has lapsed buk
I remember him from what 1 mentioned before.

T

ldid not have many chances to meet Lieutenant Suyeyoshi. But
| when he became cammending officer of the 142 Antl alr-craft

As wa were gttached to different units after this time I

battery in July 1944, and was sent to Chichl Jima, owlng to

our previcus relstions we were very close eacquaintances at
Chichi Jima. Even after his errivel at Chichl Jima, he vas
still gentle, sincere, had a good head, was loyal to his duties,
and toock responsibility for actiona ordered by his superiors.

He vas especially kind to his subordinetes and ves loocked up

to by both his superiors end subordinates.

I, for one, who had known him since his youth, felt very
|heppy end reassurred his former character I had the utmost
|belief in him, and when I heard that he had been cherged as a
conapiritor in this incident I could not belleve it.

Suyeyoshi while he was acting as & deck officer under Adn
(Mori in the South west area, at Macessar in the Celebes, vheneverx
'problere ceme up concerning prisoners fought fiercely against
mistreatment of them and hed it stopped. 1 was told about this
Iby Admiral Mori. I think this shows Suyeyoahl's character very
{well.

| How greet the grief of Suyeyoshi's wife end child in Qit#
prefecture would be if he were to be sentenced to death vhen I
think beck on this I cannot suppress my tears.

tpath:r of your honor the president of the comm:ission.

Lt. (Jg) Miyashita, Teunegor

I certify the above to be a2 true and corrsct translatl
of the original petition of Miyashita, Tsunegoro, in Japansse
the best of my ablility. v

e E. KERRICK,
Lieutensnt, USKR
Interpreter.

PRy

irel

Above I have testifled to his character, end I ask the sym=-

Oe
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AFFIDAVIT FOR THE CHARACTER OF LIEUTEN.NT SUYEYOSHI:

eighboring unit when I was a student of the Yokoska Naval

unrery School In 1935 end vas a neighboring divisional comnender
vhen I wes serving on the wership Eirishime in 1940. He was

aid to be mild end sincere In his duty, end polite and kind

¢ others., I found this talk wes true when I served as a guard
1d believe 1t,

ateyama Neval Gunnery School. The unit landed on Chichi Jima
n July, 1944, and was attached to the Speciel lNaval Base,
nichl Jime in August, 1944, Since then, he kindly instructed
is men as the consulting officer in their personsl affeirs

d their operation of constructing positions. Therefore,

e vas admired by his 230 subordinates as if he hed been theilr
ather,

LWhen he was serving et Chichi Jima, the const—uection of t
osition d1d not progrezs setisfactorily on sccount of our pre=
sing eituation end the enemy's terrible air raids. So his men
ecame nervous and angry at the slightest provocation. Then an
fficer vho wes his subordinate held en opinion which wes differen

n gpite of being hi= subordinate sbused him, but he controlled
he officer vwith a smile.
e
#+8 I stated, he wes/mild end pesceful man. I beg your
ind consideration concerning what I have Juat mentioned end th-t
ou deal fairly with him.

. Attached Officer of the
' special Naval Base, Chic
Jima,

Ineien UZAKI, Junko,

I certify tre cbove to be & true end correct transla‘ion
ag the original petition of U._AKL, Junko, in Jepanese o the

a8t of my ebility. 3

sugefd L. KERRICK, Jr.,
Lieutenant, USHR,
| intsrpreter,

Lieutenant Suyeyoshl, the acoused, was an inastructor in my

In larch, 1944, en anti-airoraft unit was orgenized at the

heir

t

rom his concerning the construetion of their position. The officer,

hi




PETITION
To Your Honor, the President of the Military Commission:

In spite of my humble position, to the honorable Praaidant|
and members of the Commission, I hereby mske this petition for
olemenoy in the oase of Naval Liesuteneant Sueyoshi Jitsuro, who
is belng tried before you,

I served under Liesutenant Sueyoshl from February 1944 untl
the end of the war,

Since I lended on Chichi Jima, I have come to know his |
disposition well, |

Lieutenant Sueyoshl wes 2 brosd minded end sincere person,
who loved his subordinates affectionately, and was trusted by
them, But I heve heard that he was not thought well of by hils
guperiors. I believe thet thie 1s because he =lwvays stood for
and defended us, his subordinates, 28 he would have defended his
ovn children.

I beg that you will teke into consideration the character
of the sccused Lleutenant Sueyoshi snd humbly request clemency
in your decision of his case.

I

MXwekawa Nobutane,
Chichl Jima Witness,
September 8, 1946,

I certify the ebove tc be a true end correct translation
of the original petition uffghakawa Nobutene, in Japanese to
the beat of my ability.

EUG E. KERRICK, JR.

Lisutenant, USNR.
Interpreter,

(2L

A
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PETITION

To Your Honor, the President of the Liilitary Gummiasion:i

| Lisutenant Sueyoshi, the scoused, was the chilef of my uni
gt the Teteyama Coast Ounnery School, He was then transferred
|lto Chichi Jima Island.

' He was very kind to his men after our landing on Chichi
dJima Island and wes loved by them &s if he had been thelr father
He was 2 good father for us, and as benevolent as & mother tovar
us &t the same time, He impartially pointed our faults when

we were wrong.

1 beg you to taeke into consideration the fact thet he wag
a kind chief of our unit es I have Just mentioned sbove, and
|deal leniently with him.

YOSHIDA Haruleh

I certify the above to be a true and correct transletion
of the originel petition of YOSHIDA Haruich, in Japanese to
the best of my ability.

Zugdrde E, KERRICK, dr,,
Lieutcnant, USNR,
Interpreter.




CLEMBNCGY PETITION

I humbly offer this petition to the honorable President
and the members of the Marianas Area Viar Crimes Commission.

Since 1945, I have been an intimete friend of the accused
in this Chichi Jime War Crimes case, Navy Lieutenent -ueyoshl
Jitsuro, eand I have become =scquainted with his character. It
1g sad thet such & well-wishing person wes involved in this
lcese, and I beg thet Your Homor will be lenlent with him.

| Sueyoshl was of an obedient nature, and always considerat
of his subordinates, so that & warm atmosphere was created where
ever he went, In his thinking, he was not rediecal, but rather

gonsarvative.

lwere both assigned to Chichi Jima, told us one dey thet Sueyoshi
had said concerning American priscners thet he was opposed to th
execution because thev were unarmed and wers incapable of combat,
Sueyoshi had also emphesized the fe=e¢t theot the reguletions set
down in International Law must be observed.

Admiral Mori, vho was acqualnted with Sueyoshi before thaE
efir

| The above are Sueyoshi's sentiments, but I have heard thapg
ian unfortunate inoldent occurred im his ovn unit,.

i 1 beg that the honorable president and th: members of the
ommission will be lenient in dealing with him.

Nomil Hidehlko
Chiehi Jima Viitness,

I certify the above to be 2 true and correct translation
he original petition of Nomi Hidehiko, in Japanese to the best
f my abillity. ;

2
Lieutenant, USNR,
Interpreter,
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23 Beptember 1945.

MImumnmﬂuﬁmﬂdthiwh@mmtmm oA
Battalion on Chichi Jima, Sergeant Mord was in the reserve section.

It wus recogniszed from his genersl conduct that he was a man of very
gentle and sober habits,

I should like to give this little incident as an example; ome day, when
harge of a certain water storage construction, I ordered Sergeant

his squad to the werk and supervise them. As he came back with

s men to report the completion of the work, I found out that the order had
not been carried cut satisfectorily and I blamed him for it. At this, he
ordered his men back to their gmarters and then proceeded to the site of the
|jconstruction to finish the job all by himself and kept on working there until
(it was too dark to do more.

This fact, I believe, atiLests to & few of his merits:

h He was very responsible on one hand; on the other, however, he was mso
{{conseientious that he did not call the squad back to the work atter hours,

| Also, he invariably kept within bounds.

His personality is representative of youmg farmers, being so simple-
|hnrhd, quiet and unpretentiocus, |

TOSHIO EUROSANA,

EX-2Znd Lt. Intendent.
Attached to;

308 Independent Inf. Batt.
Chichi Jima

I certify the above to be a true and correct translation of the originugd
petition of Teshio Eurosuws, in Japanese to the best of my ability.

g sl

Interpreter




To Your Homer, The Presidenmt of the Military Commission.

|

; AFFIDAVIT FOR THE CHARACTER OF SERGEANT nl,mnmd‘: *
I bhumbly place the following affidavit before Your Honor, The President.

I was associated with Sergeant MORI, as he was attached to the reserwe | SAA
:nn.lt and, therefore, had chances t-oamt__?.ho headquarters for workdng. i

I He was a native of a farming village in Chiba Pretecture where he had
supported his aged parents, sick wife and a young child., He was guileless,

| mild and sincere, ;

| He was honest and sarnest in carrying out his duties auring working hours.
Since March 1945 ocur rations became short so that those who engaged in

| operations were apt to grumble about their jobs on ascount of heat and

| futigue. However, I always saw him working earnestly. Our watches, then,
i|uudhmtim-rormrutorindu:-hichmndu-tnhuﬂdm.
|

I

But he was willing to engage in famming operations even after being on watch,
He was cbedient to his superiors and carried out anything ordered. Therefore,
he was laved and admired by his superiors as well as his comrades.

In short Sergeant MORI is a guileless person which scmetimes makes us feel
that he is rather conservative,

| Your Homor, The President of the Military Comission, I beg your kind
| consideration of what I have just mentioned about his family circumstances
r: and charecter.

| :
! Former Sergeant Major IJA
. WADA Kiyoji.

I certify the above to be a trus and correct translatiom of the original
petition of Wada Kiyoji, in Japanese to the best of my ability.

: gt S|

Interpreter |




To Your Honor, the President of the Military Commission

| MORT Yasamasi, who is now being tried at your tribunal, was my intimate
friend when I was at Chichi Jima. Therefore, I know his nature, personality,
| family conditions, ete., bettery than anyone slse. He was gentle and a man
of few words; everyone knew him to be honest.

|

|

| He has his aged parents and his wife at home, I've heard fram scmecne

tmmmt:mmnmnmmum-rn-mmm
a man in such a circumstance comait a crime of his own accurd? I really

Can
mmmﬁanmwn----mm:-. .

I think he was compelled to do so because of orders from his superior.
busbly beg you to deal leniently with him,

=

KANEMORT Eagutoshi

Ie-mm-muu.tmmwmttmmmummm
petitien of Kanemori Kasutoshi, in Japanese to the best of my ability.

®

Lieutenant, USKR.
Interpreter.

ok
By




PETITION

To Your Honor the Fresident of the Military Commission.

After our unit was formed, I lived with the accused Mori, Ta.mmui'
& year and some odd months, and during that period, we served and worked
together. Sergeant liori was a sincere and ocbedient person, and not the
type who would have acted of his own free will.

I have just learned that my friend kiori is to be tried before a
military commission and desire to express my sympathy, though I do not know
what crime he has committed. He mmst have acted because he had no other

alternative.

I beg that the honorable Fresident and members of the Commission
consider his case carefully and make him a free man as soon as possible.

Takahasi Sawakichi,

| Former Sergeant, IJA.

I I certify the above to be a true and correct translation of the original
| petition of Takahasi Sawakichi, in Japanese to the best of my ability.

woope LA

Lieutenant, USNR,
Interpreter.

TA




Te Your Henor The President of the Commission, |
| I sm one named Sasamoto Keiki. I have known Mr, Mori of
|about three years, Hs was very kind to people, and I do mot know for what
| reason he is being tried as a war criminal. -

I beg that you will forgive him.

Sasamoto Kedkd.

| petition of Sasamoto Keiki, in Japanese to the best of my ability.

mﬂm E. EERRICEK,
| -uhmt USHR.,

Inhrpr-tar.

I
I certify the above to be a true and correct translatiom of the original l
|




Ot T =

PELLT10N

To Your Homor, The President of the Military Commissiont

I humbly offer to Your Homor, The President and the Members of the
Military Commission my petition concerning Sergeant IJA MOHI, Yasmmasu who
is among the accused in the trial.

I lived with him for about one year at the 308th Battalion Headquarters.

He was timld and gentle in nature. He was loved by his comrades and
never had quarrels with them. As the head of his squad he was also loved by
his soldiers as if he had been their elder brother.
| He was a peasant, and his family consisted of his aged parents, wife
and a child. He used to say that he loved his child, and that since his
famdly's life was not easy, he wished to go back home and make his aged
parents comfortable.

Can a man who is as gentle and filial as Morl commit a crime of his omm
accord? He only obeyed the order of hias superior.

I beg your kind consideration concerning what I have just mentioned
and deal leniently with him

8 September 1946 SUGIYAMa akIHO

Chichi Jima Witness.

! I certify the above to be a true and correct translation of the original

| petition of Sugiyama, Akiro, in Japanese to the best of ; ability.

EU E. KEHRICK, JR.
Lieutenant, USHNRE,
Interpreter.
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PEIITION
To Yowr Honor, The President of the Military Commission:

hmﬂhﬁ:m.rmmnhhﬁ,hﬁmm
transferred from the third company of the Independent Infanty 308th Battalion
to the reserve platoon in August 1944 and was stationed near the Headquarters,
He was engaged in constructing a reservoir and building a command post
entrenchaent until mid-August, 1945, His attitude toward his work ome of
great sincere sarnestness and diligency, which was recognised by all,
Especially, after March, when the food ration was greatly reduced, the
personnel on theee working duties oftem lost efficiency because of the heat
|md£lt-:l.pl. Neverthaless, Sergeant Mori kept up his good work silemtly.
| For example, there is the time when he went on guard duty, stood the post
| three to five days in succesaion, and was exhausted physically and mentally,
| Eyen under such strained conditions, Sergeant Mori did met utter a word of
| complaint, Though he was a guard, he cooperated in the farming work, and he
made a fine piece of famming land, and produced an excellent erop of wvegetablps,
|| thus fully carrying out the will of his superiors. I believe that this shows
¢learly how obedient and diligent Sergeant Mori was in executing his every
day duties. He had an unblemished reputation among his colleagues. Acco
I firmly believe that the act with fow which Sergeant Mori is being charged | 2 K
;ium&mtmﬂmwﬂummr,mmmw-qw |

8 oWn .

I hmbly beg for the lemient verdict of Your Homor and the Honorable
Mamberas of the Military Commission.

—_———

Sergeant Major, IJA
Formerly of the Chichi

|
!
| Wada Seiji
i.
1
' Jima Army Forces.

I certify the above to be a true and correct translation of the original
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PETITION
To Your Honor, The President of the Military Commission:

Thed accused in this Chichi Jima war crimes trial, former sergeant, LJA,

| Mori Yasumasi, and I were in the seme company after we were called iate ‘-:u;
| military service. We landed on Haha Jima in the Bonins on March 10, 1944

| and lived together as members of the Haha Jima Guard Unit.

i
1

| Sergeant Mori was immediately appointed a squadron lsader. Morl came
| from a farm village in Chiba prefecturs, and was very honest and obedient,
| and was trusted by everyone from the unit gemmander on down. This was

-mluziurﬂ.ﬂmthhrquﬂw'lohﬂﬁthhuulummdm {
|mt,nduhimdmul results by his work., I am one who finds it a
,plnnntawthutt.hilmwhmdhrpmtlnri'lﬂumhu.

Though I heard people say that they wanted Sergeant Mori te be more _
spirited or more positive, I believe this was because Mori was so gentle and |
obedient, In June of the same year, our company was transferred to Chichi |
Jima., There our unit was reformed, and although we were ul:lqnldtod.i.thnql‘.
oupn!.u,unnﬂhuthinth-mhttﬂin,n-huﬂmjnpm
| sorrows together. During this period of service om Chichi Jima, Mori was
even more diligent in silently carrying out his duties and thie virtue was
| recogniszed by all. We have nothing but compassion for him, whem we learn
|ttut this Sergeant Mori is to be tried before an American Mlitary Tribunal

on the Chichi Jima War Crimes incidents, I do mot kmow what his acts wers,
but I am one who believes that it was done under stern ordess, and he had
no other alternative but to do se.

Iqut!nurﬂmarimmt-hh-withhhinhiluutmdh
1uim,nndthnthrpmtiuﬂﬁuh;hlttohnhpwmmnmin
Yery soon.

UCHIMURA FUKUMATSU

Former Sergeant Major, IJA
Chichd Jima Army Forces

Immmmu-mﬂmtmmurmmm

petition of Uchimura Fukumatsu, in Japaness to the %ﬁ . |
#L |
tenant, USHR |

LV}
Interpreter
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FETITION

I1ived in ’a-unitfbrnbmtmnu'nndlhﬂfﬂthﬂ:il
former Lieutenant (jg) Masutani, who is among the mccused in th
Jima war crime case.

Lieutenant (jg) Masutani was an honest man and had a fine reputation
among the people of the unit, He was a man of few words as a reserve
officer, always amiable and plsasing and loved his men very much,

' He has often been scolded by the commander, for his kindness toward
us was thought unpleasant by the commander, Ibllimth:tb-,imm
respected by us cammot do such a thing but that the strict order of our
Navy obliges him to commit the crime,

I beg that you will take into kind consideration what I have just
mentioned above and deal leniently with him,

EURIKI, Rokuro
Petty Officer Second Class
Chichd Jima Commumication Unit.

I pert the above to be a true and correct translation of the origimal
petition of » Roluro in Japanese to the best of my ability,




AFFIDAVIT FOR THE CHARACTER OF FORMER LIEUTENANT (JG), IJN, MASUTANI

He is a mild cbedient and honest person, After graduating from the
Tokyo Imperial University, he entered the Navy end was appointed as a
'reserve officer. Though he had received the highest education, he was never
/proud of it and was obedient to his superiors, I never heard him complain |
‘about the orders, He never put off til1 the next day what he was
o, Once he could mot complete a task, which he was ordered to do
daytise, and contimed the work all night ti11 at last he could finish |
Then he reported it to the commanding officer., He told us the above wi
emile in his eyes which were bloodshot from working day and night, I think |

|

-'m-inlwmmmm‘?muﬁma
' was kind and carried out everything

:
E

He was a man of few words and tried anything by himself without any
complaint, When our provisions became short, he was the first to take a
hoe and help the scldiers to cultivate a small plot of land, Thus he
sucoeeded in calming the raging minds of his subordinates.

He was very obedient to his commending officer, If I, who was inex-
od, had been in his place in the Ngvy, I should have done as he did,

WATANABE, Tokeiiro
Former I-;.{j;f:jm

I gertify the above to bs a trus and correct translation of the erigingl

i
|
[petition of » Takejiro in Japanese to W best of my ability.
| A
E. KERRICK, Jp,,

Lieutenant, USHR,
Interpreter.




' To Your Eoner, The President of the Commission.

I hereby bumbly submit my petition requesting in the case of |
Iw Shinichi, who is ome of the accused in the joinmt trial now taking |
| place, inmd-tthudh station headquarters under him, and can say |
that he was of a quiet and refined nature, and was a pattern for studenmt '
 reserve officers. Ee never failed to show his love for his subordinates. !
I have seen him receive harsh words from the commanding officer many times, |
bacause he tried to shield his subordinates. '

|

|

' He was of a shy disposition, and was not talkative. He always bore a
| cheerful smile and was liked by all.
||

I believe the reason that such a person became involved in this
mnhhnm-hmmmm“rrrmttMammrbﬂﬂrmﬂ,
'ﬂﬂﬁiﬂhhﬂhﬂdnﬁ-motimp- He is absolutely not the type of
person that would have done such a thing of his own free will,

thepe
in your decipiomn,

. Susukd Keguneri
I Fetty Officer 2/c
. September 10, 1

Iurtiqm.muh-mmmu.uhumﬂﬁ-
pﬁﬂunr&nﬂﬁmﬂquﬂnhﬂlbﬂtﬂwlﬂHw.




[ |
e
-

! To Your Honor, the President of the Military Commiesion.
| Petition for Clemency in the Case of Masutani, Shinichi., |
I hereby submit a petition to Your Homor and the homorable members of
the ¥i{litary Commission, This petition is for clemency in the case of
| Magutani, Shinichi, who is being tried for a war crime before your court,

i

I have had the experience of associating with him for a period of over |

a year, and have gained thorough knowledje of his well-rounded, esrnest and
|

unblemished nmature., I also learned how faithful he was to his duties, and
the vigorous efforts he was making to become a better nawal officer,

At that time, we had been taught the rule that a good officer was

| determined by "how strictly he observes his superior's orders”, and did

not even dream of presenting his own opinions when ordered to do something.
During the war, I believe that he was forced to carry out comménding officer
| Yoghii's orders swiftly and in their entirety, whether they were of a light
| or serious nature. This ineident resulted from this cause and I am ome who

| is oonfident that he is worthy of sympathy.

Your Homor, the Fresident of the Commission, I beg that you will be
| lentent in deciding the case of this student who Was bright future before | 204
him,

I
| HASEGAWA, KAZNTOSHI,
LT.(Jc), LN

|

I I certify the above to be a true and correct translation of the original
lpnﬂtim of gawa, Kasntoshi in Japanese to the best of my abdlity '
|

5 l_«-u-u-jﬁz /F»—J

!
I EUGENE E. KERRICK, JR., (/
’ I4eutenant, USHR,




To your homor the President of the Military Commission.

Petition for Clemency in the Case of former Lieutemant (jg)
l'uuhni, Shintehd. ’ il i

. I humbly pluiﬂei-p-ﬁtinnhrmm. I am one of the subordinates
of former Lieutenant Magutani, Shinichi. I am ome who knows his
character well and I‘bug-;m tnnpwmqmﬂmrmdd-d leniently
with him,

For a young officer, he was umsually pure and benevolent to his men.
Fis sense of responsibility was strong, and he was obedient to the orders
lof his superior, ﬂ.uﬂrhdmtcmthin[ He was willing to work as a
deader when he was ordered to do so.

' He would not dare to violate-international law unless he was cordered
%o do so. If he committed a deed worthy of punishment, he did not do so
lof his own acoord. He could not stand against the strict orders, nor es-
jcape from them,

However, he is now being accused as a war oriminal -

i We are very sorry for him, as we know him well.
I beg that you will deal leniently with him,

SHIINA, Shohei
Former Nawal Comminication
Station, Ohichi Jima

I gertify the above to a true and correct translation of the original

' be
petition of SHIINA, Shohei in Japanese to the best of my ability. ) -
| [ |

| U . KERRICK, JR.,
': Idnhunt, USHR |




Te Your Honer the President of the Commiesion

|
|
i‘ I huwbly submit before your Excellency the President of the Military
(Commission and ite honorable members my petition comn ni”th.:':uuﬁud in
(the Chichi Jima War Crimes Trial, former Lieutenant Ejgg, Orricer

|Mggutand, Shinichi,

After I became the commanding officer of the Ngval wireless statiom,
|he was my subordinate as the exscutive officer of the aforementioned umit
|for about six months, Actually the entire burden of rumning the wireless
|station was placed on his shoulders. Especially after the war ended, he
|carried out without fail the important duty of maintaining wireless commumn-
lcation with your forces. I believe that the reason he acoomplished this
'|ﬂthmtmwiuhmnh-mnmthmdmntmdhﬂhﬂ1hhh
|duties and becanse he was respected by all of his subordinates.
|
I Op the other hand, usually the Japanese navy did not have much use for
reserve officers, which he was, and I have heard that they had almost mo
|anthority at all to speak out, Captain Yoshii, who was his commanding
|officer at the time of the incident, was extremely severe in having his
orders executed,
|
: Under such circumstances, I can only believe that he was a mere robot
| scting according to Captain Yoshii's orders, In other words, he was not
|bimself, but rather a part of Captain Yoshii's own body itself. !

! Your Excellency, the Fresident of the Commission and the honmorable
i_hriufthiﬂc-!.lﬂm, I beg that you will take into your kind consider-
| ation the circumstances that I have just mentioned and award a lenient

' werdiet in the case of Magutani, Shinichi,

SHINODA, Ighiro
.- 1t. Comdr., 198, f
| B E"ptl' 19‘6

Imﬂgﬁthn-huﬁtu

be a true and ocorrect translation of the ginal
in Japanese to the best of my sbility,




|
: FETITION
|
|

To Your Honor, the President of the Military Commission,

I humbly make my plea to your Homor the President and Members of the
Commigsion, I am one who has associated with the mecused in Chiohi
' Jima War Crimes Case, Magutani, Shinichi, former Lieutenmant (jg), IJN for
| over ome year, and am quite well acquainted with his character and his
| thoughts, As I was in his olass at the University, and alsc with him after
| emtering the Navy, I understand this viewpoint well, and therefore ask f
||1-n1minh1-m-. The accused Masutani graduated from the law college N
| of the Tokyo Imperial University in September 1943, and entered the mavy
| immediately, and was commissioned as a maval reserve officer in July 1944,
| being simmltanecusly given order to report to the Chichi Jima Radio Unit,

I There is almost no history prior to this war of reserve officers im the

| Japanese Havy, and in general, the status of these reserve officers was in-
mﬁﬂmylﬂ,udthqdidnthlnnuhmthnﬂtﬁhwnpfurth-d .
Furthermore, the commanding officer of the Radio Unit at that time,

| Toghii, was exceptionally strict towards these younger officers, and there |

| was absolutely no room for offering ome's own opinion once he had given the

| command, I have persomally heard that conditions were such at the radio

| corps from a good friend of mine,

I
|
The thing that was required above all else of officers who had been |
| students was the strioct observance of military discipline and speocial
| emphasis was placed on the absolute obediemce to orders. Thus, it was & |
custom that if these reserve officers spoke up and expressed their own
| opinion they were told sharply that they lacked the "warrior's spirit" and
their statements went unheeded.
| |
I

. At the time of these incidents, the popular feeling towarde these enemy

priscners was not the best and the reason for this was® .

1. The hostile spirit and weakening of nerves because nfth-mumml

| heavy bombings which wrought much damage to persomnel and materiel, and alse
| from the almost 24 hour-a-day labor with short ratioms,

| 2. The encouragement of the hostile spirit by jourmalistic means, |
| By this I mean the arcusing of the people's animosity by the reports of I
| atrecities committed against the bodies or our dead by the enemy om

| Guadaloanal, and the massacre of our nationals on a south sea island,

As the popular feeling was such, and the orders of the commakding
of ficers were stern, it was quite impossible for a young officer to opposd
| the orders, If he had not carried out the order, he, in the eyes of the 1
. commander and public opinion, would have been called a traiter, and it weuld
have meant suicide for the officer.

After being soquainted with him for a year, I understood that he poss-
essed wild and unradical ideas, was a shy, well wishing youth. I know well
that he is not the person who would ecommit a mean sot against any persom,

let alone murder anyone,




| Ag I dmow his fine character and his ideas well and understand his
|position, I tearfully beg of your Homor that you will deal leniently with
|the accused Masutand,

NOMI, Hidehiko
Lt"'{J‘}l LN

I certify the above translatiom, mmt!.ngofm-, to be a true
and correct translatiom of the original petitiom of » B4dehike in

L Wb

Lieutenant, USHR,
Interpreter.

| japanese to the best of my ability,




| PETITION FOR CLEMENCY IN THE CASE OF MASUTANI, SHINICHI:

I tumbly place the following petition before the honmorable President
| and tlju Menbers of the Commission concerning former Iieutenant (junior

| grade) MASUTANI, Shinichi, who is among the accused in the Chichi Jima war
|

| erime case.

T was 1iving with him when I was a member of the Correspondence Unit,

was trusted much by people. FHe was so kind to his soldiers

that he did not mind to smcrifice himself for the sake of them. Begides, |

and amiable, so he was admired and relied upon by |

a good man like he committed the crime, |
. e s will but he was obliged to do by the

| severe order. He was an officer and had to discharge what he was ordersd.

sy Kaoru, in Japanese to the besé of my ability.

L A

Lieutenant, USHR,
Interpreter.

I
i Iumgm.hm-toh.tmmaummmhﬂmufmurm
|
i
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CLELENCY PETITION FOR HAYASHI MINCRU

of the former subordinates of former Lieutenant (jg) Hayashi Minoru, who
is being tried before you. I will be most grateful 1f you will consider
my statement as one written by a person who knows the accused's character
well,

[
I have taken the liberty to submit this petition to you as I am cne

|

|

Lieutenant Hayashi was a young and cheerful reserve officer, and felt
great responsibility for his work, He loved his subordinates and was very
capable in doing resesrch, Thus he was loved and respected by many persons.
How ecould such a person commit an inhumane act?

If he has done an act for which punishment is justifiable, it certainly
must have been that this was not done of his own will but under strict orders
from which he could not escaps.

I beg that Your Excellency will be lenlent in dealing with this young
person, from whom much can be expacted ef in the future, H

ARUGA TERUSADA
Former member, Chichi Jima
Naval Radio Corps.

I certify the above to be a true and correct translation of the orig-
inal petition of Aruga Terusada, in Japanese to the best of my ebility.

3f 7 Jﬁufaﬁfp,t¢$}A~L

LDERICK F. TREMAYNE
Lieutenant (jg), USNR,
Interpreter,




AFFIDAVIT FOR THE CHARACTE'. OF FOIUER LIEUTENANT (jg) HAYASHI,

I am very thankful for having the honor to place before you my humble
affidavit for the character of Lieutenant (jg) Hayashi,

I served with him in the same unit since November 1944. I think he
was a very kind person. When he was entrusted to repair dynamos, trans-
formera, ete., he worked so hard to live up to the trust placed on him
that he even had not time to rest from early in the morming till late
in the evening. He was willing to exert himself in repairing our machines.
He often shared with us what he received. He was always amiable and was |
trying to conceal his pains so &8s not to cause his comrades end subordinates |
anxiety. Therefore, he was admired not only by us but also be everybody in |
our unit, I am sure it will become evident in the court that he was forcibly
made to commit the crime, |

|

I beg your kind considerstion of what I have just mentioned and that
you deal leniently with him,

SAKAMOTC KAORU

lst Class Fetty Officer
Chichl Jims Wireless
Stﬂtiﬂn’ IJH-

I certify the above to be a true and correct translation of the origi-
nal affadavit of Sakamoto Kaoru, in Japanese to the best of my ability.

Fredonch F Termapme

FREDERICK F, TREVAYNE
Lieutenant (jg), USKR.
Interpreter.




| that you will be lenient in your decision,

To Your Excellency the President and the kembers of the Military Commissiom.
CLELENCY PETITICN IN THE CASE CF HAYASHI MINCRU,

Former Navy Lieutenant (jg) Hayashi Minoru and I were closely assoeci=
ated for one year, and learning that we were both of the same class, same
age and likewise technicians, came to imow each other intimately,

Lieutenant Hayashi is a cheerful, bright person and earnestly carried
cut his duties, He was kind and sympathetic in his associations and was
not in the least any suspicious of others. |

As he possessed such an amiable personality, those who came to lmow |
him all liked him whether they were his superliors, colleagues, or subord-
inates, He was loved by all, Even at present, he has the best reputation
at the War Crimes Stockade on this island where he is being confined, and
there is no one there that will speak evil about him,

One guard told me that "He is a gentleman® I have heard another person |
say of him: "He is my good friemd., He is not only kind but is considerate,
and does not act against my will, When I am with him I feel secure.®

Not only ourselves, but those who sre not so intimately sequainted with
him recognize his bright and cheerful perscnality.

When he was serving st the radio station, he was very consclentious
in carrying out his duties as a radar technician, and loved his work,
Hayashi set an examrle for all technicians to follow,

He was also considerate of his subordinates and tock care of them as
if they were his younger brothers, It can be said that the younger men of
the radio station were saved from suffering the full impact of commanding i
officer Yoshii's severe orders because of the warm heart of Hayashi and I
Lieutenant (jg) Masutani,

Hayashi's only living parent is his mother, and he has always been
anxious about her safety and served her with sdmirable filial plety. His
mother sent her son to college, and just about the time when she thought
she could set her mind at rest by seeing her beloved son marry and become
independent, he met this fate. Consequently I am worrying about the ocut-
come of this trial,

Young Japanese naval officers, I myself was one, tock pains to faith-
fully carry out orders of superiors to the letter snd offering one's ocb=
jections to the order was unusual end a very serious matter. If he had not
executed the commanding officer's orders, he would have been called a trai-
tor to his country, and it is apparent that he would not have been able to
stay in the navy., Commanding officer Yoshii waes the sort of person who
would give orders and have them executed properly even if they were wrong.

Thus, I believe that there are many points which should be taken into
your consideration, Your Excellency, the President of the Commission, I beg

Hasegawa Taketoshi
Lieutenant (jg) IJN




I certify the preceeding page to be a true and correct translation
of the original petition of Hasegawa Taketoshi, in Japanese to the best of
my sbility.

wabi L<"”“-f““l

LUG.I.JM . KERRICK, Jr.
Lieutenant, USNR.
Interpret&r.




AFFIDAVIT FOR THE CHARACTER OF LIEUTENANT (jg) HAYASHI:

He was a bright, amiable and clesr man, He was pure-minded snd honest,
and had & good knowledge about rsdar. Therefore, he was much relied on by
his superiors and much admired by his subordinates.

o of which he was responsible for, got ocut of order or became necessary
to repair, he did his best to find the trouble and repair it, As an engin-
eer he was such a thoughtful person, end besides, that he was a man of de-
cision., If necessary, he was willing to work all night long. He discharged =
his duties honestly and earnestly as I stated above. ﬁk:

(QJ He has a strong sense of responsibility. If the radar, the mainten=

He loved a regular life, He discriminsted between the working hour
and the recreation hour. He knew how junior soldiers thought or how ncn-
coms thought, and spoke to them in a friendly fashion as if he had been a
junior soldier or a non-com, 8o that he was loved and admired by them,

His commanding officer was very strict about the education of junior
officers. The difference in rank between them was so great that his orders
were sbasolute and they had to be cbeyed.

If T had been lieutenant (jg) Hayashi, I would have had to do as he
did.

Watanabe Takejiro .
Lieutenant (jg), IJN '

I certify the above to be a true and correct translation of the ﬂrigi—;
nel affidavit of Watanabe Takejire, in Japanese to the best of my abllity.

Interpreter.




PETITION FOR CLEMENCY

To Your Excellency, the President of the Military Commission:

Your Excellency, plezse allow me to submit a petition for clemency in
the case of Hayashi Minoru, Lieutenant (jg), IJN.

The reason that I have dared to submit this petition to you is because
I was one of lieutenant Hayashi's former subordinates, and believe that
Your Excellency would take into graclous consideration my statement as it
ie from a person who thoroughly knows the character of the accused, and be
lenient in your decision of his case,

Hayashi Minoru was s young reserve officer, and was honest, cheerful
and naive, with a strong sense of responsibility. He always loved his _
subordinates tenderly, and was highly esteemed and respected by many '
officers. As fine a character ms he is, it cammot be that he could have
committed an act violating international law without being ordered to do
so, But still, he has been arraigned to aprear before your court as a -
war criminal, We who heard about this cemnot suppress ocur surprise and
sorrow. |

If he has actually committed a crime for which punishment is justifi-
able it must have been because he was forced to do so by very strict |
orders.

I beg that you will be merciful in dealing with this young officer,
with such a bright future in store for him, |
|

Shiina Shohel,
Former Member, Chichi Jima
Naval Radio Station,

I certify the above to be a true end correct translation of the origi=-
nal petition of Shiines Shohei, in Japanese to the best of my ability.

p o~

%‘” MS’[ ﬂi'_};\

EUGENB E., EERRICH, jr. /
Lieutenant, USNR, 2
Interpreter,

b




1

PETITION FOR CLEMENCY l

To Your Honor, the President of the Military Commissiont

In spite of my humble position, I hereby submit my plea for clemency
in the cage of Lieutenant (jg) Hayashi Minoru, who is now being tried before
Your Excellency.

I served and was closely associated with the accused Haymsshi for a
period of =ix months et the navel headquarters on Chichl Jima. Haysshi is
of a warm and gentle nature, and of uvnmusus]l mental capability. He was
trusted by his superiors, mixed harmoniously with his cclleagues and was
respected and loved by his subordinates. I still cannot believe that he
could have been involved in this incident when I think of his fine character.
If it is true, he must have committed the offense because he had not other
alternative, once confronted with his superior officer's orders. Fe is not
:zzlkind of a person who would have committed such an act of his own free

When the Ameriecan Occupation Forces landed on Chichi Jima after the
war was terminated, he wolunteered to become & liaiecn officer, and became
quite friendly with the American officers.

He ia still a young man; and has a brilliant future before him, in
which I am sure he will contribute much to the establishing of good will
between our two nations, Japan and Americs, and also in the reconstruction
of Japan,

I humbly beg that you will take the above extenuating circumstances
into your kind conaiderstion and deal leniently with him,.

Miyaezaki Kenji
' Lieutenant Commander, IJN.

I certify the above to be a true and correct translation of the origi-|
nal petition of Miymzaki Kenji, in Japanese to the best of my abili?y.

In' erpreter,




Petition for Clemency in the Case of Hayashi Minoru.

To Your Honor, the President of the Military Commission:

In spite of my position, I take the liberty of offering my petition
to your Honor, on behalf of former Navy Lieutenant Eayashl Minoru, who is
now under trial,

Iieutenant Hayashi was an esrmest and conscientious young officer,
He was always anxious about our physical condition, and taught us personally
the fine points of physicael exerciss. He was extremely popular among the
men, A person who was loved by all, as Lieutenant Hayashl was, could not
have committed such a grave offense, was it not for the fact that orders
from cne's superior are absclute in the Japanese Forces. I am sure from
the bottom of my hesrt that Lieutenant Hayashi is not a person who would
commit such an mct if it were not for the orders he received. I believe
that the new democratic Japan is calling for excellent young men like him.

I beg that Your Honor will take the above into consideration and be
lenient in your verdict,

Suguki Keszunori
Petty Officer, 2nd class

I certify the sbove to be a true and correct translation of the origi-
nal petition of Suzuki Kazunori, in Japanese to the best of my ability.

N Q C[ )
Caans (. AN /
EUGEFH E. EERRIC Jrs |

Lizu nant, USHR
Interpreter.




PETITION FOR CLELENCY IN TH. CASE OF HAYASHI, MINORU:

To Your Honor, the President of the Military Commission:

I lived with former Lieutenant (Jjg) Hayashi, Minoru, who is among
the accused in the Chichi Jima war crime case,

He was very kind to his men and he looked after thelr health very
considerately, He was very polite and benevolent, and always suffered
any pains or hardships along with his soldiers, Besldes, he was very mild
and amiable and profoundly admired by his men. I believe 1t was not he who
committed the crime, but that the strict militaristic order of ocur Navy
obliged him to do so.

I beg that you will take into kind consideration what I have just
mentioned mbove and deal leniently with him,

Sekamoto, Emoru
Chichi Jima Witness

I certify the above to be a true and correct translation of the origl-
nal petition of Sakamoto, Kaoru, in Japanes to the best of my ebility. . I

., |
;N Y‘w‘?}i
m(;@mmcx, r. |

Lieutenant, USNR I
Interpreter.




PETITION FON CLEMENCY IN THE CASE OF HAYASHI MINCRU
To Your Excellency the Honorable President of the Military Commission:
Your Honor, The President of the Commission:

I am one who served with the former Lieutenant (jg) Technicien, !
Hayashi Minoru at the Chichi Jima Naval Base.

His age is of only a score and several years, and he is not in the _
least sophisticated, He was innocence and honesty itself. Loved by all,
he shone among the younger officers.

Quite unexpectedly, he is now standing trial before you., Those who
lmow him are all shocked to hear of this, Why does he have to stand be-
fore a court as an accused?

If he had ever acted in vioclation of the laws of war, we guess it
mist have been that he received a strict order from his superlor to do so.
Because the armed forces required the strictest observation of orders, he
must have acted quite contrary to his own will,

I beg thet Your Honor the President of the Commissicn will be len= |
ient in dealing with this young man, of whom much is expected in the future,

T4 jima Mayuki
Former Lieutenant (jg)

I certify the above toc be a true and correct tranalation of the oripgi-
nal petition of Iijima Mayukd, in Japanese to the best of my ability.

Tnedepich T Fnrayre

Lieutenant (jg), USHR.
Interpreter.




| you deal leniently with this promising person.

AFFIDAVIT FOR TH: CHARACTER OF HAYASHI MINORU,

I humbly place this affidavit before Your Honor, the President and the
Members of the Commission concerming the character of the accused Hayashi '
linoru,

I was associated with him for about half a year, and I am under the im-
pression that he was a pure-minded and bright person.

He was always so amlable that those who came into contact with him had
some feeling of friemdship and love toward him,

After the termination of the war he assisted me as a lialson officer
between your forces and ocurs, He was named 'Piggy' among you and was B0
loved by you that we were well informed concerning your directives and
orders. Then I felt that though he was a stranger to your langusge, his nnhlﬂ
and gentle character served well in place of his tongue, This is, I think |
one of the good exam:les of his goed character. |

Besides, he was clever and earnest in his duty, and his services were |
very distinguished, Therefore, he is undoubtedly a promising person, |

I feel very regretful that HAYASHI, such a promising person, has been ‘
accused in this case.

One may say that he is a pitiful victim of false war, false leaders
and false environment of old Japan., But I believe that he must not be the
vietim., An honest, able person who has experlenced these falsities is
sure to be an indispensable person in the reconstruction of the New Japan,

Your Honor The President snd the Members of the Commissicn, I beg that

SHINCDA Ichiro,
Lisutenant Commander,

I certify the above to be a true and correct translation of the origli-
nal petition of Shinoda, Ichiro in Japanese to the best of my ability,

' ff{w;;? =
I"r? erick F, Tremayne

Lieutenant (jg) USNR
Interpreter




PETITICN |

i

To Your Honor, The President and kembers of the Marisnas Area Hilitaryl

Commission: .
I humbly lay my petition before Your Honor,

of the accused, for six months since July 1945, both of us being attached
to the Chichi Jima Naval Base Headquarters, Thus I acquired a thorough
understanding of hic idess and character, end feel that I must ask Your
Honor for leniency in dealing with him, Hayashi graduated from the Yam-
anashi Technical College in 1943 and entering the Navy immediately, became
a radar technician and was assigned to the Chichi Jims Naval Base Head-
quarters in September 1944, Soon after th=t he was given orders to serve
under the commanding officer of the Chichi Jima Radio Corps.

|
I lived and ate with Lieutenant (jg) Technician, Hayashi liinoru, one |

At thet time, on Chichi Jims there was much animosity towards American|
prisoners, This was because the Japanese newspepere had reported atrocities
being committed against the Japanese at Guadalcanal snd on one of the South
Sea islands, and also the desecration of their bodies which filled the Jap-
anese people with a hostile spirit, The Japanese have traditicnally acted
with the Japanese Warrior's code, Bushido, as a basis and had a custom of
taking good care of those who hasd been mede imprisoned and were defenseless, Zf
But in this war, the propaganda tended to make the people abandon such cua-
toms, and to hate the enemy bitterly with all their hearts, Most of the
pecple were affected by such propaganda, but those who remained stesdfast
in their beliefs deplored the fell of the Bushido, The commanding officer
of the radio station at that time was Commander Yoshii, who was very strict
and stern in treating this young radar technician, Hayashi told me that
the opinions which he offered to the commanding officer relating to techni- |
cal matters concerning radar were promptly rejected,

Thinking of the fact that he was always so cheerful, loving his fellows
men, and in return being loved, his obedient traits, and of the act as the |
sole son that he grew up in a family which believed in the old Japanese '
religion of mercy, and Buddhism, and further thinking of his mother who !
is awaiting his return, I cannot help but express my sympathy for him as
he became involved in this incident.

Your Honor, The President and the Members of the Commission, I beg
thet you will give the amccused a lenient verdict,

Nomi Hidehiko
Lieutenant (jg), IJN

I certify the above to be a true and correct translation of the origi-|
nal petition of Nomi Hidehiko in Japenese to the best of my ability,

Fudiuk FF
M m.Wu
Lieutenant (jg), USNR
Interpreter,.
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To Your Honor, the President of the Military Commission
[ PETITION FOR CLEMENCY IN THE CASE OF NAKAMURA SHIGENOBU ‘

I subait to your Honor my hmble petition ior clemency in the case of
Corporal Naksmura Shigenobu, who is being tried before your court.

Corporal Nakumura was obedient and warm-hearted in his daily life,
and diligently carried out his duties,

The reason that he committed an atrocious act against an American
prisoner of war was because of the strict observance of orders whnich is ,
required in the Japanese Forces, That this act was committed much against |
biw own will is clearly shown in the words he uttered later. He said, at |
a later date, "I have undsrgone the most painful experience of my life." :

I believe that he must be filled with emotion at sitting in the
accused's seat charged with an act which he carried out according to orders,
and not.of his omn accord,

I feel the deepest sympathy for him because of this,

I humbly beg that Your Honor take the above extenuating circumstances
into consideration and be lenient in dealing with him,

Kurcosawa, Toshio
First Lt., Intendant, IJA
Independent Inf, 308th Batt, |
Chichi Jima, |
i
I certify the above to be a true and correct translation of the original
petition of Kurcsaws, Toshio, in Japanese to the best of my ability,

i e
A &
E. K,
Lieutenant,
Iﬂt—"l‘p““r- [




FETITION
To Your Excellency, The FPresident of the Military Commission:

Corporal MNakamura, the accused and I served in the same company for about
three years after we landed on the Chichi Jima Islands. In 1944 he was -
attached to the 308th Battalion Headquarters.

I cannot help but sympathize with all my heart with the accused, Nakamura
Shigenobu,

When he was with me in the same company, he was bright, sincere, and
diligent, and was willing to assist his comrades when he found them in
trouble, He was such a noble-hearted man, and his admirable character did
not change whnen he was attached, afterward, to the 308th Battalion Headquarters.

The reason that Nakamura, a sympathetic man, became one of the accused was
not due to his will but the severe order of his superior which obliged him
to commit a criminal act.

Your Excellency, I beg you to deal leniently with Nakamra.

Chichi Jima Witness
Kurimoto, Teutomm

I certify the above to be a true and correct translation of the ariginal
petition of Eurimoto Tsutomm, in Japanese to the best of my lbﬂiﬁ!’)




Te Your Excellency, The President and the Members of the Military
Commission:

I knew the accused in the Chichl Jima War Crimes Trial, former Corporal
1JA, Nekemura Shigenobu as & messenger non-commissioned officer at headquart-
ers, Ewvery time I think of how Nakamura travelled those several miles every
day to go and receive orders at the Division headquarters on foot,rain or
shine, I am deeply impressed at his strong sense or repponsibility, and his
obedience to orders.

that Nakamura is to be tried before a military commission, I
am confident that whatever he did was carried out under order, and that
there was no other alternative.

I umbly beg that you will be lenient in dealing with Corporal Nakamura.

Uchdmura Fukumatsu
Former Master Sergeant LJA
Chichi Jimu

I certify that the above to be a true and correct translation of the

original petition of Uchimurs Fukumatsu, in Japanese to the /pt of nr”‘u\:ﬂ.ihr.
cr Ko )
: E. »
Lie t,

Interpreter




PETITION FOR CLEMENCY

To Your Honor, The President of the Military Commission.

I came to know Corporal Nakamure on Jamary first of this year, when
investigations were going on concerning this ineident. I had no pppertunity
to become acquainted with him before this, and consequently our perdcd of
association was wery brief, But from what I have observed of him and from
what I heard him say during this period, I came to the conclusion that if
the Corporal had been fortunate enough to have been attached to a better
unit, and had had a better commanding officer, he would never have committed
the crime Ior which he is being tried at present,

1 can say with certainty that the reason Corporal Nakamura is one of
the accused in this incident is because the absolute obedience to orders
was imperative in the Japanese forces. To put it another way, it also
shows that Corporal Nakemura had an unusually strong sense of responsibility.

In your previous investigations I believe you must have already realized
that it is not otften one finds a person as mild and sincere as Nakamura, I
believe it is such people indedd, that Japan needs for here peaceful
reconstruction.

I beg your Honor that in your most fair and Just trials, special consider-
ation will be given Corporal Nakamura,

Hiroishi Hajime,
Chichi Jima Armed Forces,

I certify the above to be a true and correct translation of the ariginal
petition of Hiroishi Hajime, in Japanese to the best of my ablility.

{/:-




EETITION
To Your Honor, the President of the Military Commission.

I 1lived with NAKAMURA from the time he was transferred as a member of
the 308th Infantry Battalion Headquarters till Decamber, 1945. He was
physically very strong and was willing to do such hard work as building
fortifications in the burning heat or the transportation of heavy equip-
ment along steep slopes. He was appointed corporal in August and served
as a lisison messenger. Since he had a great sense of responsiblity, he
discharged his duties fully at any time whether it was cold or hot, rainy
or windy, or under the sewvere bombardment of war ships and air raids. He
was obedient to his superiors and was trusted and loved by them as well as
by his camrades. The act he committed was not what he intended todo but
what he was obliged to do by an absclute order,

I beg you and the officers concerned to llsal leniently with him.
Former Sergeant-major at Chichi Jima.
WADA, Seiji

I cartify the above to bes a true and correct translation of the original
petition of Wada Seiji, in Japanese to the best of my ;hu}tr.

E. s
Li nant ,
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PETITION FOR CLEMENCY

To Your Honor The President of the Military Commission.

In spite of my lowly position, I submit my humble plea to the honorable
President and the members of the Military Commission on behalf of Corporal
Nakamura Shigenobu, who is now standing trial in your court.

As I worked in the same battalion to which Corporal Nakamura was attached,
1 had many opportunities to talk with him and came to know him well,

Corporal Nakamura is good natured and warm hearted, with a strong sense

of responsibility. He was very considerate and sympathetic, and at times when

I went to the Battalion Headquarters to receive orders, he tried to, and did
arrange things convenlently for me. I am one ol the many who considered it
a pleasure to be associated with Corporal Nakamura.

It must be a result of the fact that he acted under very strict orders
and against his own will that Naksmura has been arraigned before a military
commission., I firmly believe that he did not act of his own free will,

I humbly beg that you will award the accused, Makamura Shigenobu, a
lenient werdict.

Takahashi Sawaiichi,
Former Sergeant, LJA,

I certify the above to be a true and correct translation of the original
petition of Takahashi Sawakichi, in Japanese to the of my sbility.




FELITION

To Your Honor, The President of the Military Commissiont

I bumbly place my petition before Your Honor, The Preaident of the Military
Commission concerning Corporal LJA NAKAMURA Shigenobu who is among the
accused in this trial.

I lived with NAKAMURA since April, 1943 until the ead of December, 1945.

He was bright and pure in nature, and was loved and admired by his
comrades and superiors.

He worked very hard at the 308th Battalion Headquarters and looked after
his men well, I can recall well his figure walking with a cane to the
Headquarters when he was still weak from his illness. Since Major MATOBA
had been attached to the Headquarters, we were taught that we had to obey the
order of superiors on any account and that if we failed to cbey we should
be axescuted.

I think Corporal NAKAMURA, who is so pureminded would never behead human
beings. It was because he had to obey the order. That is to say, Corporal
NAKAMURA was nothing but an am of Major MATOBA.

He was obliged to do so as he was the direct subordinate of MATOBA. I

beg your kind consideration on what I hawve just mentioned and that you will
deal leniently with him.

Chichi Jimsa Witness.
SUGIYAMA Alkiba

8 Svlpt.ﬂ.btr 19“-

I certify the above to be a true and correct translation of the original
petition of Sugiysma Akiba, in Japanese to the best of my ability.

W L) !
Lq,__, A D
B E. K

Ld t, USNR
Interpreter




To Your Honor, The President of the Military Commission.

In spite of my insignificant position, I humbly offer my petition to
Your Honor and the members of the Commission in the case of Corporal Nakamura
Shigenobu, who is now being tried before your court.

I have lived with Corporul Nakamura for five long years., Corporal
Nokamura is a very kind and responsible person. We lived together on Ani Jima
for two years, and during this period, 1 remember that once because of a
faulty electiicul connection, the galley caught fire. On tnis particular
day, he was the corporal of the guard. Discovering this fire quickly, he
drenched himself with water, jumped in amidst the flames and rescued a sick
buddy of his. In doing this, Corporal Makamura himself received severe burns,
and fell to the ground. Nakamura ut the condition of the friend he
had rescued even while he was being bom« ay on a streicher, ¢

Corporal Nakamura, wuose character I have just described is cne who
does not mind sacrificing himself to save others.

How could such a person kill someone in cold blood? I am sure that this
was done upon the order of a striet superior officer,

I humbly beg that you will take the above circumstances into consideration
and award the accused a lenisnt verdict.

Tsutomu
Chichi Jima Witness,
September 8, 1946

1 certify the above to be a true and correct translation of the original
petition of Okdiyama Tsutomu, in Japanese to the best of my ability.

Y
EUGENE €.

Lieut t, USNR
Interpreter




PETITION FOR CLEMENCY IN THE CASE OF NAKAMURA SHIGENOBU

To Your Honor, the President of the Military Commission.
Please allow me to state what I kmow of Corporal Nakamura's charaster,

Corporal Nakamura was called into the Ammy and came to Chichi Jima at
the same time I did, which was in June, 1941, After that we were in the
same company and went out on many work details together,

Corporal Nakamursa was a man of action, and always carried out his
superior's orders, His physical strength was superior to mine, and he
worked harder than anyone else,

When he maw a weaker person suffering under the strain of heavy labor,
bhe would gladly hejp them, and did his utmost to improwve conditions.

He was also kind to his subordinates, and when his subordinates failed
to do something correctly, he helped them until he thought they acted
satisfactorily. From wnat I saw of him, I am convinced that he is a person
of sterling character,

I can only say that such a fine person could only have cammitted such
an act only because he was forced to under orders,

Asarmmma Tsugio,

Former member of the Chichi
Jima Army Forces,

September 8, 1946.

I certify the above to be a trus and correct translation of the original
petition of Asamuma Tsugio, in Japanese to the best of my ability. [
Eﬁ\.h-._)z,f w N
EU E. KERRICK, d

lieutenant, USNR
Interpreter




I humbly place my petition before the President and the members of
the commission for clemency for Corporal (IJA) Nakemura Shigencbu,

I lived with Corporal Nakamura for about three years, He was very
bright and very kind in nature, and was admired by his men and by his
superiors,.

On account of the short rations at Chichi Jima, one of his men be-
came i1l because of malmutrition. In spite of the fact that he was busy,
he went down to the ocean on & chilly day, during his spare time, to M
catch fish which he gave to his patient. He ppent many sgeepless nights
looking after him, and the patient became better at last arter one

month,

You will understand by the above paragrpph that he is a kind person.
I can swear before God that he never cut down human beings of his own

free will,
I beg your kind consideration of what I have just related and that
you will deal leniently with him.

Chichi Jims Witness
Eonishi Masanosuke

8 September, 1946,
To your Honor, the President of the Military Comnission.

I certify the above kim to be a true and correct translation of the orig-
inal petition of Konishi Masanosuke, in Japanese to the best of my gbility.
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To Your Honor, the President of the Military Commission.
Petition for Clemency in the Case of Nakamurs Shigemobu.

I beg that you will be lenient in dealing with the accused Corporal
Nakamura Shigenobu, who is about to receive sentance.

I was attached to the same company he was at Chichi Jima for a period
of three years, md during this time, I came to know him well,

Corporal Nakamura was a group leader in his company and was very
obedient and sincere. Thus he was respected as an elder brother not only
by we subordinates, but even by his colleagues, Nakamura was trusted im-
plicitly by the senlor officers, and was respected as an honest and geitle-

manly young man,.

As he was like this I believe that when he received orders, he carried
them out rfaithfully, thinking that it was his duty to do so without argu-
ment though it may mot have been to his liking,

I think that this criminal action did not originate with Corporal
Nakamura but that he was forced to commit this offemse by the strict
order of his superior.

I firmly believe that Your Honor will give the accused a fair and
Just trial and I humbly beg your most asincere consideration.

Aral Masao
Chichi Jimu Witness

1 certify the above to be a true and correct translation of the original
petition of Arai Masao, in Japanese to the best of my ability, Y




FETITION FOR NAKAMURA SHIGENCBU

Former Corporal, LJA, Nakamura, Shigenobu, worked ceaselessly day and
night as messenger for the 308th Independent Battalion Heuwdquarters, and
since December 1944, as the head of the code group. He was trusted by
his superiors and colleagues, and loved by his subordinates. MNakamre
was always obedient to the orders of his superior, and had a strong sense
of responsibility. This being ghe case, at the risk of his life, he
carried messages through a typhoon that demclished the communications
network and made passage almost impossible.

He was extremely kind to his subordinates, amd thought of them just as
a mother would think of her childrem. As a subordinate of Corporal
Naksmura, I was always sware of hls superior character.

Corporal Nakamura excelled in swimming, and when food became short, he
used every spare moment during which he should have been getting well
deserved rest, to go to the ocean and cauvch fish, wnich he later had us
eat, The Battalion Headquarters was located on the top of Mikazukd Hill,
where the water supply was very poor, Because of this, we could not
wash our clothes or bathe as we desired to. Corporal Nakamura, who always
naticed the difficulties his men were having, made every effort to give us
the opportunity to descend the hill, in turm, letting us wash and bathe gore

than the others did.

I am still wondering it it is true that such a highly esteemed person
as Corporul Nakamura is being tried. If, however, he had committed anmy
offense, it must be because of a very strict order; from which he could not
escape, I beg the honorable Fresident and members of the military commission
to be lenient in dealing with him,

Hiyashi, Hideo

Formerly Japaness Amy,
Chiehi Jima.

I certify the above to be a true and correct translation of the original
petition of Hiyashi, Hideo, in Japanese to the best of my ability.




PETITION FOR CLEMENCY IN THE CASE OF NAKAMURA SHIGENOBU
To Your Honor, the President of the Military Commission.

I humbly place the following petition before the honorable President and
members of the Commission concerning former Corporal IJA, Nakamura,
Shigenobu, who is among the accused in the Chichi Jima war crime case,

I became acquinted for the first time with Corporal Nakamura when I %
was serving at the Chichi Jima Fortress Headquarters, and though at that :
time I only knew him as & warm-hearted and mild person, after I became

attached to his unit in June 1944, I was given the opportunity to associate
intimately with him, and become acquainted with his character and his

attitude towards his duty.

The accused, Corporal Nakemura, is obedient by nature, and was a very
sincere non-commissioned officer,

Attached to the headquarters after he became a non-commissioned officer,
he was appointed as the messenger who went to receive the Division orders.
For a year and a half after this, he carried out his duties silently, going
to the Division and back again on foot, a distance of over eight kilometers.
He carried out this task every day, rain or shine, even during the heaviest
bombing. I guess this shows how strictly orders are observed, and also
what a strong sense of responsiblity Corporal Nakamura had.

As a colleague of his, I regret that he became involved in this incident
while in the act of carrying out his duties, and thatthe orders of his
superior officers forced him in the end to commit an act which nis character
would not have pemmitted.

I have heard that Nakamura himself said that although it was far from
hie omn will, he had been forced to commit such an act because of nis
superior's ordnr-. After the war ended, when his superior officers lt-t-upud
to deny having any connection with the crime, I witnessed the scene where
he was taken into custody, and saw his manly attitude,

I beg that you will take into your kind consideration what I have just
mentionesd above and deal leniently with him.

Soya Saburo,
Chichi Jima witneass.
September 8, 1946. _
I certify the above to be a true and correct translation of the urigin.n.l !
petition of Soya, Saburo, in Japanese to the best of l;r ab t-r.

t'l
Int-rpnt.-r. *



AFFIDAVIT FOR THE CHARACTER OF CORPORAL NAKAMURA:

I lived with Corporul Nakamurs for one and a half years at Chichl Jima. |
He was very kind to his subordinates, had a strong sense of responsiblity a.nd.l
was full of chiwvalry. .

As for his kindness to his subordinates I mentioned that in my petition
for his clemency. We knew that he exerted himself to correct onme of the
faults of the Japanese amy —— that is to treat harsnly the weak, the juniors,
The cruel treatment of us by senior soldiers continued then every day and
night. How often we did wish to die rather than to be treated in this wuy.

In such a case he often told me, "I know that you are all honorabls
persons in your civil lives. I never treat you like horses or cattle as
other soldiers do. It ought to be understood when we consider these tnj.n,g,l"
How often did we fedl grateful for his kindness.

Other senior soldiers came to treat us well following the example of
Corporal Nakamura, Afterall, I can not believe that he would be-head a
prisoner, That is the reason why he was loved and admired by many people.
He could not refuse the order of the commanding officer, Matoba, who was
called the devil of Chichi Jima, He sacrificed his life for Matoba's
amusement, and beheaded the prisoner weeping in heart and apologizing to his
.fu.'i.l,y-

I was put in the stockade with Corporal Nakamura at Omura, Chichi Jima,
His attitude at that time was really respectable,

I belkeve that a man who has an honorable character is really necessary 5_‘_?‘;&
for the reconstruction of new Japan. '

I beg your kind consideration conceming what I have just mentioned and
that you deal leniently with him,

For the kindness of Your Honor, The President and the Members of the
Commission, I thank youl

KAWAKAMT, Toshlo.

I cortify the above to be a true and correct translation of the original
petition of Kawakami, Toshio, in Japanese to the best of my ability.




PETITION FOR CLEMENCY IN THE CASE OF CORPORAL IJA NAKAMURA SHIGENOBU:

1, Nakasmura Shigenobu, the accused was my comrade when I was serving at the |
308th Independent Infantry Battalion Headgquarters, Chichi Jima. Timid and |
unsocial in nature, I had only few friends. 8o, I think it was not an
accident that I became intimate with him while we were at the Headquarters
for one year and three months, though we had different types of duty.

He was always amiable and kind to his comrades, benevolent to his men
and considerate of everybody. He was generally in good health. But he
fell i1l fer sbuht 40 days on account of a high temperature and emaciution.
It was suspected that he had paratyphoid-iA. I nursed him as often as I
could as his friend and as a medical non-com. Then I understood that his
sense of responsiblity was strong, how he was faithful to hid duty and how |
he was willing to obey the order of nis superior even at the rdisk of his 1.1.t+.

During the first period of his iliness he never tried to consult the
doctor in spite of my advice. And though nis temperature was as high as
39 degrees centigrade, he dared to fulfill his duty — to go to the Division
Headquarters to receive orders.

Therefore, I was obliged to ask the surgeon to prohibit his doing so.
His temperature went up to forty degrees centigrade and he was forced to |
remain in bed., While there he entreated the surgeon to permit him to do his|
duty as orderly, and begged me also, His high temperature continued for a |
long time and his emaciation became serious, His eyes became hollow, nks
cheeks thin and his face pale., Finally he began to recuperate,

This kind of iliness requires cne and half a month to two months for
recovery, One day before he had recovered his health completely I saw
someone coming back with a cane tired out. It was he. "Where did you go?"

I demanded. "To receive orders"., That was his answer, .I was very surprised
and asked why.

He was scornfully asked that moming by his superior. "Can't you go to
recelve orders yet?® as if he had been idle, 8o he felt awkward about
remaining in the presence of the pitylees ofiicer. He started out.

I was amazed and told it at once tothe doctor who f orbade his doing so
since he was still weak from illnesas.

From what I mentioned above, you will see what kind of person he is. You
will understand why he had to be accused inthis trial. I feel keenly how
strict orders were in the Japanese Army and how stridly we were required to |
obey them, In addition, I should like to add that at the 306th Battalion |
obeadience was most strictly required. ,

Order was absolute and inevitable for the accused NAKAMURA. e committed
the crime becauses he was compelled to obey the order and he could not escape
from it.

| His behavior in this affair comes from the strict order and nothing else.
| His liberty or his will could not exist there. He was nothing but an robot
| which moves by orders.

I beg your kind considerations concerning what I have just mentioned and

Rl i ] h. Iﬂb.l‘pﬂt“
Tue and =8 September 1946, |

correct-translation of the original Chiehi Jima Witness
| petition of ISO Shinichiro, in Japan- Medical Corporal

| ese to the best of my ability. 20 I30 Shunichiro s ﬁ
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I humbly submit my petitien to Your Honor for clemency in the case of
the accused Nakamury Shigenobu, former Corporal, LJA, now being tried before
you, in the Chichi Jima War Crimes case,

Nakamura was my right hand man while I was serving as adjutant for the
306th Independent Battalion. I know well the daily life of Nakamura at the |
headcquarters, He was a fine, eswrnest and gentle non-commissioned officer.

He carried out his superior's orders faithfully, and was obedient,
however, the orders were difficult ocnes to execute.

He was trusted by his colleagues, and to his subordinates he showed a
fatherly love. The main duty of Nakamura was to go to the Division Head-
quarters to receive orders. In spite of almost impassable roaus and the
heavy bombing he walked there and back, a distance of about 5 miles every day
without fail. !

Sunday was indeed the day of rest for Nakamura, but in spite of this, Ifn+
he knew that his colleagues, his subordinates and myself were hungry because

of the lack of food, he went fishing and supplied us with much needed mutrition.
I beliesve that this one fact alone is enough to show how cmsiderate he was

to all, I feel sad that such a character is being unfortunately charged

with a war crime., I think that because he was wvery meek by nature, he had
carry out his superior's orders, being fully aware that this act was an evil |
OM. ] 1

As he had been taught that orders of superiors were to be executed
without any argument about whether or not they were proper, he had to ecarry
out the orders, though it must have tortured nis soul,

I have stated a amall part of Nakamura's daily life, and also expressed
my ideas that the Corporal carried ocut orders because he had no other
alternative, though it was certainly against his will., I beg that Your
Honor will tske the above circumstances into consideration and deal
leniently with nim,

Karmuri Yoshiharu,

clp‘h.‘ln, Il]-ll |
!'-Fm Bl 19‘&&‘

I eceartify the above to be & true and correct translation of the original
petition of Kammuri Yoshiharu, in Japanese to the best of oy ability.




To Your Honor, the President of the Military Commission

PETITION FOR CLEMENCY IN THE CASE OF FORMER SERGEANT MORI YASUMASA AND
FORMER CORPORAL NAKAMURA SHIGENOBU

Please allow me to express a part of my feelings, fervently hoping that
the Honmorable President and the members of the commission will be lenient

in their decisions.

Major Matoba was the Commanding Officer of these two defendants and he
was so strict in his orders that he was thougnt to be a person with an ab-
normal character, He frequently subjected not jonly those who neglected to
follow his orders, but also those who offered their opinions, to displays
of brutal force. The non-commissioned officers and men were in & state of
constant fear and dread of him and I believe the accused did not mave the
presence of mind to consider the nature of the order before they acted.

At this particular time,those wno did not carry out Major Matoba's
orders or showed signs of timidness needed to be prepared for death.as

punishment.

I believe that anyons in the 308th Battalion, if he had received the
oruer, would not have escaped the unfortunate circumstances in which the
accused find themselves today.

I heard that the two accused are outstanding compared to the other non~-
comuissioned otticers and men in their speech and in their deeds.

Superior Private ILJA SATO KIZO
Farmer Medical Corpsman.

I certify the above to be a true and correct translation of the original
petition of Sato, Kizo, in Japanese to the best of my ability.
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