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OFENING ARGUMENT FOR THE PROSECUTION

Deliversd by

|| DANIEL FLYNN
Lieutenant, USHR.

Gentlemen of the commission?

| The prosecution will begin the presentation of this case after this '
opening statement, which is not to be comsidered as evidence against the ‘
defendants or in any way substantiating the charges, tut is made only with
the intention of giving the commission a btrief outline of the case we intend
to present.

There are three charges! Marder, Violation of the Laws and Customs of
War, and Hegleot of Duty in Violation of the Laws and Customs of War,

There are 38 specifications under the Charges. Several of these
specifications allege the wanton destruction of human life in most fantastie
and wmsual manners.

Several of the specifications allege the commission of acts which are
inmltﬂhﬁ“ﬂﬂhtmlmmdﬂﬂd it unnecessary te
| legislate directly against their commission,

The framing of these specifications so as to allege the commission of a
crime was a tedious proposition of legal drafting,

There is no doubt in our minds that the series of offenses these defen-
dants have committed rank with the most startling ever to be heard in a
eriminal court. It is our hope that mever again will the like of these
cases have to be presented.

The scens of these crimes is the Island of Chichi Jima in the Bominm
group which lie several lmumndred miles to the southern coast of the
Japanese homeland.

The first American air raids over Chichi Jima ocoured im Jume of 1944.

At that time om the island there was an Army commend called the Fortress
s - commanded by Major Gemeral Koto Osuga.
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The First Mixed Brigade of the 109th Pivision was located om Chichi J
under command of Major General Tachibana now before this court for trial
the Second Mixed Brigade was located on Iwo Jima,

On 30 June 1944 the Fortress Headquarters became of the Firgt Miyed
Brigade, and Major General Opuga was transferred to Jinma,

Also, in July 1944 there was establighed on Chichi Jima the Detached
of the 109th Pivision under the command of Major Yoshitaka
Horle who was one of Gemeral Kuribeyashi's staff officers.

This Detached Undt to act Intell Commund -
ut:lnn: and hppI:.Wh-tm th-ullpor:l.nl‘ J“mu“- hﬂimMI
and the Igland of Iwo Jima,

Rear Adwiral Mori was Senior Officer present on Chichi Jima before
and from June 1944 until March 1945.

From June 1944 to March 1945 the command and military organization on
the island remained as I have desoribed.

The Japanese consider Iwo Jima to have fallen on February 23rd 1944 and
it 1s presumed that on or about that date Iieutenant Ceneral Furibayashi
died with his troops in the last days of that historic compaign. .

After the fall of Iwo Jima Mgjor Geperal Tachibana was promoted to
Iieutenant General and placed in command of the remenants of the 109th
Divigion with headquarters on Chichi Jima, With this promotion lieutenant |5
General Tachibana became Senior Off¥er present on Chichi Jima.

The Detached Headquarters of the 109th Division was dissolved and Major
Horie became Chief of Staff to Genersl Tachibena,

By agreement between the Army and Navy on Chichi Jima priscners of war
were to be handled by the Army, This was decided upon in a meeting in
1944 at which Tachibana and Mori were present, and upom suggestion
of 1.

On or about July 4th, 1944 an American aviator was on Apd Jima,
r;lumngh'::ﬁnidqmmﬂmmfm. oellhof was

ivered to or Horie's headquarters and was there interrogated.
This prisoner was Lloyd Richard Woellhof an Aviation Rediomen Second Class,

After the interrogation he was kept in a for about a momth and
then on or about Mugust 5th, taken again to Major Horie's headquarters for
further interrogatiom.

On or about dugust 7th, 1944 on orders of lieutenant Gemeral Tachibana,
ll.-q':n Agerican

J

Ito, Imperial Japanese Army, with

this commission for trial, was one of
the bayoneteers., ILisutenant Colonel Ite and several others who tock part |




On or about the night of 4thy, 1944 an dmerican plane was shot down
near the Navy Bage on Chichi Jima, Two airmen survived this crash, However,
s 80 badly injured that he died shortly after being taken ashore.

uninjured flyer was interrogated by two officers from the Havy Base,

following day this prisoner was left tied to a tree at the Navy Base
the time the island was being shelled by units of the American fleet.
The next day he was sent to the Fortress Headquarters where he remained only
a few hours, and on the afterncon of that was transferred together with
to the Haken Sheritu which was Major Horie's headquarters and was
the unknown Aperican flyer who was exscuted with Woellhof under the super-
vision of Ideutenant Colenel Ite, 0O,e of the bayonsteers was Kido, who is

E

One of the Hall, United States Naval
Wil o iy ey ey g sl Sy o W
man third class. This man will be mentiomed throughout the testimony as the
one who wore only long white underwear.

The two prisoners were takem to the headquarters of the 308th Battalionm,
The next day the two prisomers were taken to the headquarters of Gemeral

Tachibana of the Firgt Brigade and there left tied to trees.

ons of the days they were tied to a tree and a bombing raid took
place, Japanese officers were taking the prisoners to the air raid
shelter.

On the way they were stopped by Major General Tachibens and ordered not
to give the prisoners shelter, food nor water, The prisoners were left
out during the raid.

Later the prisomers were taken to the Detached Headquarters of the 109th
and remained there in custody of Major Horie for imterrogatiem.

When the interrogation of Mershon was completed a call was put into the
rs of the 308th Battalion to send for the prisoner. The prisomer
was then transferred to the 308th Battalion Headquarters.

On or about the of the 24th of Felwruary, 1945 at
hnl;hnlf'h%m tmm,!-ﬂhnuh:
to send for some meat,




Major Matoba called his acjutant om the telephone and ordered him to have
the body of Mershon exhumed, and the liver and some of the flesh removed and
sent to him at the Hesaaguarters of the 30Tth Battalionm.

A doctor and a corpsman aisseeted the body, removed the liver and a pieece
of flesh frem the leg of Mershon who had already been buried the day before.
The flesh and liver was them delivered to Major Mateba at the 307th
Headquarters, coocked and eaten at the party.

Hall remained at the Detached Headquarters of the 109th Division, until
on or abowt Mareh 26th, 1945 whem Hall was returned te the Headquarters eof
the 308th Battaliom.

Ma jor Matoba ordered Captain Kesichichi Sato, Imperial Japanese Amy,
to exesute Hall, Corporal Shigencbu Neksmura, Imperial Japanese Amy, be-
headed Hall under the supervision of Captain S8ate. Captain Sate them
ordered Sergeant Yasamasu Mori, Imperial Japanese Ammy, te bayonet Hall's
body atter he wa beheaded. Sergeant Morli then bayoneted Halls body.

On orders from Major Matoba a doctor and a corpsman remeved the liver
and some flesh from Hall's thighs. The liver was delivered to Matoba's
galley, prepared by his cook and served at a party given by Matcba. There
was saki te drink and liver o eat.

The remainder of the liver was dried, by hanging it out in the sum in
front of Matoba's quarters for several days, and them delivered to the Navy
Base where it was eaten in Adeirel Mori's mess.

Alse around February 18th two men paracshnted down on Ani Jima and were
takem prisoners. These priscners were United States Naval persemnel.

One was Grady Alvia York, aviation ordnanceman third class. The other
was James Wesley Dye, radioman third elass -

They were takem to the Brigade Headquarters, and then seat to the
Detashed Headquarters of the 109th Division for interrogatien.

After their interrogatiom they were both retumed to the Erigade Head-
quarters on or abowt February 23, 1945.

Grady York was sent direetly to the headquarters of the 307th ~r

Infantry on for execution on orders of General Tachibana.
receiving these orders Colonel Kato, Commanding Officer of the 307th
Battalion selected Lieutenant Masae Yamashita to earry out the exseutien.

Jamashita selected several enlisted men for che exeeutiom, and on or
about February 25, 1945, Gredy Alvin York was put to death by
with bamboo spears and bayoneting. Celenel Eato, Yamashita, and several
others have been econviced by a Military Cosmission here on Cuam of the erime
of murder. Tashibana is here charged with this murder,

~ On or about February 23rd Tashibana ordered his adjutant to have Dye
executed with bamboo spears, however, before this execution was performed
Captain Shisuo Yoshii, Commanding Officer of the Yoake Wireless Statiom ob-
tained permission from Tashibana to wse Dye in decoding measages.




Dye was then transferred te the Yoake Wireless Statiom, and where he re-
mained for a short time, on or about the 24th of February 1945 was taken from
his quarters at the Yoake Wireless Station, brought to a spot within the
station area where all the personnel of the station were assembled, he was
'l blindfolded, his hands tied behind him, and made to kneel or sit beside his
own grave. Then by order of Captain Yoshii, Ensign Minoru Hayashi,
Imperial Japanese Navy, attempted to behead Dye with a sword. However,
Hayashi's blow failed to desapitate the prisomer entirely, se Lieutenmt,

Junior grade, Shinichi Masutani, now before this court ror trial, them ltlppll n
! up with a sword, and under orders from Captain Yoshii completed the beheading
| of Dye.

Yoshii then ordered Surgeon Lieutenant Mitsuyoshi Sasaki, who is one of
the accused in this court, to remove the liver of Dye. The liver was re-
moved from Dye's body by Sasaki and delivered it te Yoshii's cook, who in
turm delivered it to Yoshii. Yoashii ate some of the liver and offered it to
some of his officers and men at a party that night.

On or avout 23rd of February 1945, men of the 307th Battalion rescued an
American Aviator swimming in the water off Chiechi Jima and took him prisoneri
This person was Second Lieutenant Warren Earl Vaughn, United States Marine
Corps Heserve.

He was taken to the Brigade Headgquarters where he was interrogated and
then transferred on to the Detached Headquarters of the 109th Divisien.
| © Captain Yoshii received permission from General Tachibana to obtain ’L
custody of Vaughn and requested the Detached Headquarters to turmm Vaughn ove
to him to use in decoding messages,

He was sent to the Yoake Wirelese Station where he remained ror several
days, and was then transferred to the Torpedo Boat Squadron on orders from
Captain Yoshid.

On or about March 5th, 1945 Lieutenant Yasuo Kurasaki, Imperial Japanese
| HNavy, Commanding Ofricer of the Torpedo Boat Squadron ordered Ensign

|| Takao Koyama, Imperial Japanese Mavy, to behead Vaughn , and on this date
Vaughn was lead blinafolded betore about 150 officers and mem of the Torpedo
Boat Squaaren, told he was going to aie, asked if he was ready to die,
answered that he was, and even helped the Japanese roll his cocller down far
enough so the sword eould cut a clean stroke on his neek, and on that day

p beheaded.

Captain Yoshii ordered Surgeon Lieutenant Kanahisa Matsushita, Imperial
“ Japanese Navy, now before this court ior trial to remove the liver from
Vaughns body, and this was done as ordered. The liver was carried off in a
I pail, and part takem by Captain Yoshii, ana part by Liewtenant Eurasaki.
I:;:I..:im‘ Kurasakd was later killed in action, and Ensign Koyama committed
de,

On or about February 23rd, 1945 two men of the 308th Battalion eaptured | .
an American rlyer on Ani Jima.

This was Glenn Junior Fraszier, aviation ordnanceman sesond class. The
| prisoner was taken to the 308th Headquarters, There was a party in progress
o4 ~at Major Matoba's headguarters . Captain Noboru Nakajima walked out from




this party, came upon the prisoner near the headquarters and attempted® to
question him,

During the questioning Nakajima began beating the priscner with a stiek
ana beat him to death there on the ground. Matoba was Commanding Officer
of the 308th Battalion.

The prosecution expects to show that it was the policy of General
Tachibana to axecute prisoners of war to boost the morale of his trocps, and

that his poliey was_supported and carried out by Commander Yoshii, Major #‘

Matoba, Captain Hig{shigi, and that he ordered most of these executions.
A majority of the officers on Chichi Jima opposed this policy, but were oven
ruled in their attempts to obtain better treatment Ior the priscners.

The prosecution will further show when it appeared that the aays of these
eriminal escapades were coming to an end, that several of these accused in
rull knowleage that they had committed most dispicable crimes attempted
various means of keeping the mowledge of these crimes trom the Allied
Oecupation Forces.

We have many witnesses to call and muech evidence to produce, tut we be-

lieve that by presenting the evidence of the murders many of the speciri-
eations in the other charges will be proved and most of the presentation

will be completed,
Daniel FLYNN, %

Lieutenant, USNR.
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STATEUENT OF unsnal, TaGHLHBANA,

The previeus fertificatiens en Chichi Jima were very much eut of date,
and it was a fertress enly in name. [rurthermere, the quality ef sur ferces
had deterierated, and they lacked training.

Even at the time when the invasien ef Lwe Jima had begun and the Americam| -
landing was expected en Chichi Jima itself, in spite ef the efferts ef the g
efficers the fertificatiens and training had net pregressed as expected.

The bembing bscame mere severe, the supply line was cut eff and it was
acutely felt thut it weuld be difficult fer us te ferce a survival unless -
we teek exhasutive steps te strengthen eur self-sustaining pewers., We ever- |
csme these ebstacles and ceptinued eur werk in building fertificatiens, im | = |
training, and in self-sustelhance cay and night with a firm determinatien te {_I'z
" act in a way net shameful te these seniers and celledtues whe had died en

ether battlefields. f

The number of priseners taken at Chichi Jima were few, After the Iwe
campaign, due ie the scarcity ef ammunitien, 211 anti-aircrait guns wers
cenverted inte field artillery, Thus, there was almest ne eppertumity
for the Chichi Jima ferces te sheet dewn any enemy planes, and evem after
the Divisien was placed en Chichi Jima, L did net feel the necessity te .
establish a special pelicy fer priseners. s |

TavHivana, Yeshie.
|| General, LJa.

1 certify this te be 2 trme and cerrect translatien te the best of my
ability.

mmés. Kt 1 GK
Lisuténant, uSue. ]
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STATDENT OF MORI, EKUIZIN

lerly on that of the alrfield,

I wae busy with defense easures, r;.uicv 3
nning anti=air defense,

and é1d not hove a moment's rest from pl

The sepera’¢ Independent nevel unite on Chichl Jima were not under my
command, btut were etioched directly to the Yokosuka Maval Base., I did

4

not heve sutlority to lssue orders except on deflense ond cperational matters

Oréere were piven to all FHevy commanders to ablde sirictly with the Army«
Nevy sgreement, and to have ncthing to do s 1UI'. prisonera, tut since they
were ot under my col *'U], he TL:_', unit con lers disregerded my warnings

end instructions as I found out after the

“hlal

WAI

T, a1

I glgo Tfound out ough I hed warned ¢ Naval
mnit commandereg to

my worde Tut had been "’**i’i_n{: with th

The Chichi Jima Redic Station wes practicully independent, even om
operationel natters, The commanding ficer of the redéio stetion was a
very efficlent officer und
He wis cne of the senlor com nnic tion c-?irgrt of the Japanese Nevy and

fully quelified to command, ope:abte, und efministrate the Yonke Wireless
Ste -5:::::.

As the custody and trectment of ell prisoncrs was the Army's dutles

the Navy units should not have had anything to do with prisoners,

As the senior Nevel Officer on Chichi Jima I was under the orders of the
Yokosuka Neval Base, and my orders were as an operational officer, Thus,
I hzd ebsclutely nothing to dd with the administration of the separate
Haval unite on Chichi Jime, These unite were aoll separabe n:‘.nﬂ'lmﬂ.nﬁu and 1t
would seem that our Jepenese Nevy orgenizetion om Chicki Jima is differemt
than the American Navy organization., If I had kmown gbout these incidents,
I would heve surely reported them to the Yokosuks Naval Base,

There was absolufely no inter-relational connecticn between myself and
the Army wmits on Chichi Jima,

MCRI, Kunzio.
Vice ﬂ.ﬂmirﬂl, IJH-

certify this to be a true and correct translation to the best of my

R Sy / w

h the drmy hecds they hod not heeded

in ide speelalty, commmicatlions.
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SCark sl OF YOSHIT,

I believe that ene ef the ressens Jrprrn lest this war was because she did
net establish a Jeint cervnmicatien system between her land, sea and air
ferces, and there was ne means of direct centact betwesn them,

- — N
e S—— s —

I received a warning frem Admiral Lisri net te wisit with the Army and '
| asseciate with them, but L had z streng belief that it was necessary fer

me te get accuainted with the Army unit cermanders te succeed in establishin
a jeint Army-Novy commmnicatien system en Chichli Jima. Se I visited the jl
army in & menner that it was impessible for Admiral Leri te find eut. Admir
korl must have been unaware eof this te the last. That was beczuse I was ene
of the senier efficers in the Navy and had abselute trust in =my specialty,
| cemmunicatien,

I acted accerding te my beliefs becsuse 1 wanted te win the war, and as a
result, 1 was named as 2 war criminal and am new being tried as ene.

1 ask that the Cermissien censider carefully the metives ef the Chichi
Jima Ferces, that is, what happened te us that made us act se, if we did act

23 has bean teastified te.

{ The wer wos terribls and sveryones of us wus mentally affscted by these
| merciless and deathly bembings. Thers were hundreds that were net as

| fertunate as we feurteen accused are. . may say se because many ef the Amerfcan
| bembs were effective and mamy ef eur ceirades were killed by being blewn te
| bits-!

It was net only during the actual raids but leng afterwards that we felbt
the results of the bombings. In my ewn case, it was mere than amn heur after
the ‘@ll=clear had seunded and I was en my wuy te the Naval Base en efiicial
cuty that an American time benb expleded en an everhanging cliff as I passedd
I fesl thankful thot I still have my right arm altheugh it is aimest entirely :
. ' paralyzed and practically useless. |

e L

—
E——

YOSHII, Shizue.
Captain, IJN.

I certify this te be 2 true and cerrect translatisn te the best of my ]

ability.
Hm ) B, KERUIUC :

ueutﬂnint 3 UEQ‘H -
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2T OF TATCRA,

L2

The time thet thease ineldents ccoured was when Japan wes mceting <efleat
| after defeat, The beitle plluation on Iwe JTITA wes ming fegpcrate for the

o terrific betlle and advice were

1]
A Y i

i
| Jepanege Forces, and tragie repor =

received 22 were gent by flspetchies from Iwo.

The edr reifs epeingt Chichi Jima incressed In ferocity, ané we became

extremcly ¢reited aeg we Telt that sccn we would face the same fate 23 cur
porredes on Iwoe presently were. Vehement insructions and peocldings, encours

I"L
agenents, and e lest man orders werd ed by the superior officers.
In the Jepenese Militery Handbcok "Brottlefront Teechings®™ , it is g ressed
| never to heve the diserece of prisconer of war befpall yom. The food situation
| became critical, and even on half of owr nermel i tiona they would lest 2l e,

a
| us only a few mon''s rore, Much of our food wes blasted by the bombings
a

1850

gnd before us wes ceeth hy storvation or death in antl there wes only
death remaining for us. DBeceuse of such dire conditlons the personnel on
Chichi Jime tccame excited, agitated, and secthing with uncontrollable rage.

Thege conGit
men. Non
definitely atno

ona alfected not only physical but eleo rentally the officers mnd
i L he woe foing. Ve were all

.
.
iy e
o

And further we were hunpry, we tried every cetable enimal and plents
ke ra mice ops, llsarcs, the., I herdly know what heppened afte
- Y B 5 ; 14 T 1,,1 } 1 - l_ e {4 T

Reflecting unen my acts row, I regret decrnly anything I have done which

~ F 1 S e
was alrorme y L 3 f e nature of my

- 7 - . 3 IR " e & -
| everyday 1ife hat mede us do the inzs for which we ere Téing accused of
I do rot I / 1 find out if pgiven an

e s T g S T ML -5 - A =

| of unity., Ve really =3 annd

o

"
"
i
o
-
o
.

i
b
¥
(]
I H
;]
p
*
=4

[
A

I have an aged father and LT OVE lglhiar 3 g old, My fumily is
poor, ind my wifc who has two smell Jeughiers, 1s sickly., Though it has
i Y €1 ET CLT ai e rorricd, we we 1T orcther of 3 0 yea 'i.,:,-:u-je
| of my dutlen., I & never ! A € o perf Iy es Lo my perentaj
ife ané children,

I &8 our len ' L L peet 1 egk tl unighment be 4
- " i e l’- » §
aacordcnce wi'h the accepted rineliples of runishment of vidunlas who
| howve Cone cer’adn pete wnder very unupual oircumetrnces and at a tiwe when

| tlhey were not nprmel,

| MATOR.., Sueo,
:i-:":'r’. IJ.EIA-

and correct trans
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STATEMENT OF SATO, .

At thet time, I wes in a situetion in which I hed to do vhat
T was ordered, even if I knew it might be unjust. ¥No matter wh
the situation was, we had to obey every order. Not only in thi
affair, but at all times I found myself in an awkward position,
having to give Major Matoba's orders to the company oommanders.

Conditions at home:

I wes transferred to the Firat Reserve in September 1933 and
| was employed in a non-military businees. My monthly pay was :
45 yen which inoreased to only 57 yen in two years., Consequently,
I hedsgreat difficulty in supporting my family - a wife and child.
Under these conditions I ocould never save any money.

I waa called to sctive duty again in February 1937 which mad
1t much more difficult for my femily to live, But they were able
to exist on the money I sent home from the front. Though I wes
demobilized in June 1941, I was recalled twice. Therefore, 1%
was impossible for me to lock after my femily. Moreover, the
expenses for the educatlion of our child inoreased year by year,
and the femily was hardly aeble to exist on the money I wes able
to send home,

At the end of the war I returned home to manage my houselhbld
end to improve the conditions under which we were 1iving. Howk
ever I could not do what I wented because of the controls on
prices and materiels, As we could not get a home to live In, nt
went back to my netive tovm and borrowed a Troom containing eigh
straw mets.

It was difficult to live in this manner. As our rations wersg
very short we had to purchase extra vegetables at bleck market
prices., My wife is forty-two, in zood health, but has no
occupation. I heve three daughters, one 17; one 15; and one
five yeers old, and one son ten years old.

I beg thet you will teke the things I have Jjust mentioned into
your kind consideration when you punish me.

SATO, Kesakichi.
Captein, IJA,

S———

I oertify this to be & true end correct trensletion to the

vest of my ability.
B)bw{ JL\-*--—J
SUGANE B, gEHRICK,

Liii;anant, USHR .
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o the outbreek of 1) r., I wap yinter
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in Sugemo Prison, I was sent to Gue

.

When 1 wag In the ravy 1232 I mace a voyage along the western cosst of

S o " Bz s : i ¥ g : :
the United 5t g o € wrEdining shij € ITa'Ls I was, at thet ‘ime, welco
¥ AmMericons am re entertuined good will ‘owerd “hem since then,

ern I g T £ ! i tro uring whe 5 O=y anege Ineis I::"_:l Lhe

United States apd Britisl ct, anclor oTe ne I felt keenly the import
ance of e intem lonal law,
iy peracnel interntion:

S e - e e 2 =

e 1 emia k igi, 1 neve: g mysel r ordleréd my nen i o what
o ~ 1. 4 e 4 B - i " ¥ y
" € wert ; : X T oo Y A s kt failrly sc
L Wi o € ashane cr 1 tien ¢ cr thome who Fied e Trond

1 :IL"E echny i r.-:_ % ": "-- T ; _"; fa i 4 : § 3 oo i .;_‘ en,
= The event ord moral:

I deall kindly wilh iwo American 5 at the end of February of 1045
& . T - . P o, LY ST e L | i b o ! a 3
in ow positien. I drank igkey with ‘hwe two end ihey thanked me, Then I
~ 1 dora 41 1 L
conld uncergtand the truth of what was stated in the Bible "If we ure pure=

to stand in front of God"

are heppy. We are able

nminded, we 1
n", The war w
intending to do my best for the et

a trme and

and "There is
&8 over, and we ere enjoying peace,
¢rnel peece of the world,

Il am

SUYBYOSHI, Jiteure.

Lieutenant, IJN.

Z E—l‘
L B, .'.".'fri!Gl.,
iedtenant, USIHR,
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STATEMERT OF SASAKI,

Immediately after 1 had graduated from the Medical College of the Northeast
Imperial Univereity, I hed to enter the Navy as a mavel doctor., I recelved
six months of busic treining at the Motogama Naval Air Force and the Naval
Wedical School. We were officers in name only; the atitude toward our
teaching andé training was no different from thet given the enlisted men,
There was only blind execuiion of orders. The demand was made for your
death in the future, using the seductive words of "Smrvitude without thought
of self, loyalty to the Emperor, Love of Country",

After gradusting from the Neval Medical School I had my first actual duty on
Chichi Jima, During that time I served under Adniral Mori end the Semior
medicel officer Sakal, Tadashi who were persons of admirable character. It
was & pleapure to obey their orders, These superior persons looked after us
like real parente, As the war became more ficrce, and the hardshipe of ocur
1ife and enviroment increased, our belief in the Commanders, Admiral

end Senior redical officer becane deeper. Later began the Iwo Jima campaign
and I wes suddenly dispatched to take up duties at the Yoake Commmication
Stetion, Thus, I czme to serve under the extremely strict Commanding Officet,
Ioshil.

At that time the alr raid conditions became much woree. The number of
casualties continued to mount, General feeling became extremely tense, and
primitive living condi*ions were forced on us, Besides this, we were made t
realize the contlimied bombings of the home land. My thoughts went to my
mother in Japan. The shortase of ammmition, provisicns and nedical surrliéps
for combuting the Inevitable air paids, the complete bloekade of the supply
rouies and the premise of geath elweys imminent brought about feelings of
dispair, and fecr, The dfplorable conditions and phrsicsl fatigue were
something beyond Imegsination, Life was a living hell, In the incident

which heppened under 4

order, My will had nothing to do with it, I had no evil intent, For
this reason I could not feel that I had done wrong when I was not rceponsibl

for my acts.

1 am an only chiléd, Ky fether died suvddendy vwhen I was two years old. At that

time my mother wns 23, GShe dld not remarry and centered gll her effsrts op
bringing me up, To put me through medical school end make me a doctor my
motive underwemt many hardships and @ifficulties; for example, she took om
bocrders, taught flower arrangement and “ee ceremony., Becevse of this wer I
had to leave her, During the war she prayed_every day for my safe return,
Ebw xy mother must have thanked G od for my unexpected return home, I was
plamning to care for my god=-like mother with all my devotion when this thing
happenced, How my mother, who was never too strong, must be worrying, I have
heard that at present sghe is again 111,

SASAKI, Mitsuyoshd.
Surgeon Lieutenant, IJN,

S

I certify this to be & true ond correet transletion te the best of }
ability. EE

ege conditions I had no alternative but to carry out the
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STATEIENT OF MAYSUSHITA.

ha

Immedietely after grafusting fron the mediecsl college, I was ernrolled into
the Havy as & doctor with two years compulsory service, underwent & four mont
grueling besic treining and at the Navel Medical Collcge tock two months

leasons of Havoel Medieine,

The principle of descinline wes bused upon the spirdt of the Imperial
Rescript for the Imperial Japenese Army and NHavy, orders were imperative,
perscnal judgment was strictl; olidbiled and only abselu®e chtedlence to and

inmediate execution of orders were demanfled, I found the militery life contr

diotory to the free way of living spent in pursuance of truth, and that the

enfurance of the gpirituel apony 1 ltdng from the suppression of individuall

Judgment ncc tory life, The pliglosophy of Ceath, so hard to solve bew
LY b . oo - 4 il

came tlic infinl ] - ] era' end this
misleading idea guve birth te & group ef young men called "Special aticckers,

L ] A ™ -

Vowr e B 1 AT

9
rom the Navol

The Comanding Officer, Kurasekl, rec
anf hesding the Torpedo Beoat Squad '
abaolute order giver and his

1ife and he used to 5;!.;,'1”’1:-.1‘?

Acad emy
an Independent unit, was our
wehed to every minute of our
f you nedél after me, M

i

His orders were given me dircetly because I wos the only doector in the
\

undt and wes not working in 2 hosplial emong nany co=-ofTicers,

4

I was intensely trelnced to become a Mavel docteor, end naturally the
- "~

training was absoluicly different frem thet of a civilian docteor,

Although celled an officer, 1t ncant an inaninate ”J et cpd in order
to become a vuppet I had %o be mo ’

»
neracTering

At the “ime in ouestion, Cliichi Jima wes a completely isolated island,
hopelcas of liomeland aid and thrown into the deapth of umrest, worry, hunger
and terror,

The pecple living on the ialand suffered from ‘he paycholfgical effect of]
contimuous Tightine, )

h the Torpedo Boet Squadron was & crack unit comp
erc ever 10 per cent of the whole personnel and
conelantly inereased, Ohicf diseascs were berl=berd, ac ¢
intestinal ailments, cattehric jaundlce, amocllc dysentyry and some fevers

- L -

whoge cuusece were vnknown, vlus batile wounca,

sed of young men,

the gle

An enemy raif brought the Torpedo Boats out o sea, leaving behind only
the medienl, paymooter and pround persomnel and we were ¢izging caves into
the side of i‘he mountain., I had only Tour corpsmen under me and though I
was quite unfamiliar with dynamiting, we were go short handed that I had to
do the dynamiting myself and also ot Lhe headcuarters I, with only ecme
corpeman, had to teke complete care of the patients, even disposing of
their waste, It was under these circumstances that I received that order
all of a sudden, and thovgh I askef for the reason, it was bluntly denied
me. And although I refused two or three times, I was compelled to obey the

E‘_I-

2
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order,
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doctor,
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&
pure in heart, for they shall see God' is clea
1 4 l_..
! 4

looking after one o
an Lrmy
l'.n;;.".-'ﬁ‘f“.w- in Hagesaki in Ar
forelpgn misaicnnries in =

= ™
Gl
not be cnother war

‘ “}
Ftrr -,n rantod thet it wos & ressconeble and necessary digs=
e1ly enswered each of the Commanding Officer, Kurasaki'p |

everything in my knowlefre, fo deserve “the name -::n“ a Naval
ted J-'. t '?':'-'._; o show ny respeet; when I wanted w
the Commanding Officer,

het I had "
- 7€ so I ‘5\,
in the belly und ed off the bely and left in |

lecst ecghamed of what I @48 at that time whieh I had teo |
my Commanding Officer.

bode

* oo

c‘}iL

ting the pa;

little ecrecture, The
Imedicine ie

48 &

Commanding Officer
enevolent apt?,
Jnow something of _._'.1-f-'il:3,"|ﬂ-

in my
ptand any cvil beling perpetrated In front of my eyes. 1
¥ coneistes in benevolence, By “wo brothers are doctors
: ic hemb which he

treatcd wound from the eton
11l ed

f his petients ené the other
"cr"or. The eldest brother sssoclated '-.-'11."_ some
ril of 1945 and so did I; also I was educated )
. 01 and my \.,lf."l.]...::-:l.]'...',] are in the United States, I
g which I hate extremly becuuse it is
2 jeet them +g

e In my school duys and

-

4

for +the

1ivea and rob mankind of “lheldr reason and sl

1‘“‘.‘TH1 e | o u-'-:.:E1 !53,
Surgeon T_’Lcu' enant, IJN.
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| So mv econfusion was intensified when I wa=a confronted by the

STATEMNT OF IsoG I,

l. There was en eernest officer among my comrades, He onoe
told me that, when they were living in a group end someone's
belongings were lost, his behavior beceme unnatural at the
thought of being suspected by anyone, and when he was consacious
of his unnetural state of mind ceused by his anxiety, he would
become confused in thought., Since I slso have had experiences
of the same sort, my mind reescted as his did.

When I appeared before the Board of Investigetion, I think

T might have been suffering from the same feelings I have deacribed.

Board members.

2. At sny rate, I have never thought of eating humen flesh.
When I became the platoon leader commending many soldlers, I
thought it of first importance to be fair. I believe, this is
the reason why I wes loved by my non-coms and soldiers as the
witnesses heve steted., I think I did everything in that way and
extended this feeling to part in international affairs.

After I arrived at Chichi Jima, there were nationalized
ganpla living near the Miyanochama barracks where I wma quartarui
or about one yeer end a half. This wes Normen's family who ha
formerly been Americans. Although I knew that the master was a
querrelsome drinker, it was a pleasure for me to exchange greets

ings with them. I loved his third son expeclally, because he
an earnest young man. He told me his domestic troubles which h
found hard to tell to others, and he even consulted me onoce

ebout his future occcupation. I #ms gled to think that my rairn?nu

was understood by him. I heted racial prejudice under any con-
tditions.

3, I hated bed behavior, but never the men himself who beha
badly. This belief of mine became stronger especially whem I
was at the front. This was because, we et the front could not
know when we would die, It seemed to me pit 1 that men shoul
die in guilt or undergoing punishment. Particulerly, I made
efforts thet such would not be the case with the men of my unit
vhen I did find feults in eny of my men, I only geve them advie
then end there, and never reported them to my superior. If
their faults became known to my superior's in spite of this I

a petition to him pleeding that the acoused would not be sent
to serve time. Thus, my soldiers never made mistakes agein. I
think this was one of the reesons why I wes loved by my soldier
a8 1f I were their father,

de
d

In short, I disliked to censure the faults of my men even

after their death.

The reason why I gave such enswers s I did before the
Board of Investigetion will be clear by what I have seid in
this ocourt, but I think it necessery to add the following:




who later told me of my behavior while I was intoxicated. That

At that time I used to beocome gay end lost my senses when
I drenk liquor, which made me believe the words of other peonle

is, I oould not trust myself when I drank. But, since I liked
drinking, and my faults on account of it were not serious, I did

not zive it up.

4. I beg you to believe that many of my words at the Board of
Investigation were illusions and erroneous stetements, and

| apologlze that I have troubled the membera of the Gammiaaion and
tha other acoused persons.

IQQGHI ’ G{mji,
Firat Lieutenant, IJA,

I certify this to be a true end correct translation to the

hﬂﬂt of my ability.
Em/m (ICK,

Lieutenant, Unﬂﬂ.
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SLA TRl U HALASHL «

L ebeyed the erder of exscutien against my will, uf course, 1 did net
wish te kill the prisener. . excused nyself as firmly as pessible, but
L was obligcd te obey it being afruid ef the seriousness of the crime ef
disebedience.

since 1 entered the navy, L was taught that the erder of superiers
were anbselute, and thot if we did net ebey it during the wer time, we
should be sentenced te death or imprisenment. ‘‘he lmperial Hescript
granted te military persenncl was sacred and could never be vieluted.

une puragreph says that we rust ebey eur superiers as if it were the
order ef His majesty, the lmperor . All Japanese students have been taught
this nescript. after we entered the Navy, we Were cerpelled te ebey any
erders blindly even if we did net wish te de se,

wank fer the efficers whe were called in the middle el their scheel lives
was nothing but an ernzment, and eur actual autherity was as little as an
enlisted man's. Uf course, eur advices were never accepted by superiers.

1f it had been done between twe individuals, my behavier would have
been wrong of cowss, UL L Delicve . 414 nothing wrong <8 & militery
persenncl; because L ebeyed the military law.

1 have feur elder sisters ¢nd a elder brether. L. have ne parents,
theugh v+ "rare peer my elder brother allewed me to o to scheel., I graduated
frer the Industrizl Cellege in Uctober 1943, was employed in &« electric
cerpany and then entered the technical department eof the Navy.

HAYASHI, lineru,
Lisutenart (jg), IJU.

I certify this te be a true and cerrect translatien te the best of my
ability.
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STATEMENT OF MATSUTAL

(=]

PO

At thet time we had no States Forces
would a‘teeck Chichl Jima Therelore, we received rigoreus training, and

. 3 oy
the commander of the Commumdection Strtlon compelled his of ficers anéd enmlistpd
nenn to choerve atriet cbhedienece to his cxrders,

to be treained mach more

hen anyone elsc, At the Commmnic 111 officers wore special
| service officers eweert Ensirm Hayns 3 The other ofificers were
| older and had much experience as navy officers, The Commander used to say
that the spoelnl service officers did not hieve to bhe Lrained any rore cs they
were older and exnerience, but that cs we young officers had to aerve for thp
| Mutwee of Japan and had only & little navel experlence, he would traln us as
atrictly es he cculd,
The rogiiion of the reperve officera was ss lewly se that ef enlisted mep,
| end our advice was not listened to, 4ilso he woe a Commander, at that time,
| while the rani:a of the other officers wer: and Warrent., The
| difference between his rank and ours was v Te

o do what I 4 ulsory ef-my order of my | 3IK
neibhle Tor wl It wee done apainet my

thrie yomnger broihers and three younger sis

the Hevy in December 1943 and was dermcbilized efter
cther "entered the Army in Decexler of 1747 and has not
hWa letter Inforriding vus that he wes in the Fleld Hog=
t Lers snd a krother were in

June vi'h nothi tut the
ives in Japan were

ca
™
1
1
-

Ve UBed Ul ir money ond are suffering
| loft. My i er fell 311 of 2 kidney disease
Xy L g8 not althy by nature., I am
: . ey were locking forwe:d to the days when I should
| greduete from my schicel an? be gble to car them, Since they are nothihg

| but mlserable repa‘riates now, they are relying uron me more them ever. My 5
fother 1s nine and fif ’, and my nolher fifty

l:l:.:.r..rtlulr[. 31-1‘.,1,:]._]1‘
Lievtenant [Jg), IJW.

I certify thias fo be a true and correct translgtion to the beat of
ability.
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STATEMENT OF MORI, YASULASU.

At my home L have a futher and mether, whe are &4 and 63 years old. a
wife and one child. A1 have six brethers and sistera. of the sisters all
are married, and have their ewn hemsa., Uf the brethers ene went overseas
te thina and has not been heard of for three years, L am very much werried
about him, Une entered the Navy and has been sick in the mavel nespital
for over a y.ar. ne is heme new, but has net recevered. uy wife has
chrenic stemach trouble and can net werk as she wiches, as the eldest sen
i cultivated a little bit ef rice paddies and fields and teok care of my
parents and the weak, &ince L am net at heme, my weak wife has te leek

after my eld parents

For this reason the rice paddies and field have gene te weeds and 1 am
very mich werried abeut their liwving cenditiens.

1l request the chairman of the cemmissien and its members namy times that
1l may receive yeur sympathetlc feeling in this case,

by, Yaosumasu.
dergewnt, lva.

1L certify this te be a trus and correct translatien te the becst ef my
ﬂ-bﬂit’}?v
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| 4o be without varietion in my present duties,-a goldier who

| earrying out sincerely the duties allotted to me, and so, I

STATEMENT OF NAKAMURA

1. With the Manchurien Incident as the turning point the
Japenese Army made a greet step forward. This wes ebout 70 years
after the Jepsnese Army had been esteblished, and the period
from the end of the Manchurian Incident to the beginning of the
Chine Incident wes the transition period in which the spirit of
the young middle rank officers was 1n bloom.

This is the pericd in which the famous Februsry 22nd
Tncident occured. During this transition period from December
1934 to October 1936 I Teceived strict disciplinary and regimen-
ting militery training es a regular soldier. During these two
years of regular sotive duty and elso after I was recalled in
September of 1941 for four more y:-ars of service, I have tried

could perform the duties his rank reouired without sheme. Be-
cauge of this, to my superior officers I gave absolute obedience,
the persons below myselfl in renk I teught and advised vwith as

much kindness as possible. As for this incident, in submitting
to and doing the orders of a superior officer I believed it was

submitted to the order.

If I did not have duties thet reguired me to wear a swordj;
if I hed not been a lieison men and recuired to pass on the sce
of the execution; if I had not stopped at the scene of the exeo
tion end hed gone on past, it might well be thet I would not
have come to my present position.

2. It is about five vears since I left home heving been Tre-
oalled into the service in September of 194l. At home I have a
father 66 years old, and a mother who is 73 years old. I Also
haeve to elder sisters and one younger sister, all of whom are
married. I am the only son. During the war I received letters
from home telling me not to worry, and to strive with all my
heart for my country spurring me on. Since the end of the war
if they lmow about my situation, I can guess how they feel. My
home wag located on the sea-shore on Hachijo Jima, but I receivy

a letter from home seying that in the summer of 1944 they had
been ordered to move toward the top of the mountain by the Army
and that they hed moved;this was et a time vhen materials ' were
short. I think they could not-even bulld e house., In June of
1945 I egain received a letter, but I have had no letters since
thet time, so I do not lmow where they are, whether they are
alive or dead.

NaKaMUKL . Shigenobu.
Corporal, IJA,

I certify this to be a true and nnrfaut translation t¢ the
best of my ability.

Lieutenant, USNR. '
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| SrATEENT OF KLU0,

L was bern en the 20th ef July, 1919. 41 was adepted in a family in
nagane Prefecture in May, 1921. 1 remember that our family was rich. 1
heard frem my adeptive purents the story that, us oy adeptive father had J
i dissipated greatly, beth rgy house and my fields had been mertgaged, and tha

the mertgages had boen forclosed, because our debt had becene everdue.

later my father fell ill, and 1 was apprenticed fer seven years te a farmer
at Yokehama.

iy father died in agust 1932, Then 1 berrewed mensy in advance frem my
! naster which L was te repay in seven years. Then ny nether disappeared.
| Mherefors, L have ne parents and brothers new.

In such circumstances, 1 centinued my apprenticeship which terminated
| 4n 1936, and then L engaged myself in agriculture. 1 was drafted en the
| 1st ef December 1939, and left ry wife and children.

| I was demebilized on the 9th ef Ucteber, 1943. since 1 was then unable
te engace in agriculture, 1 werked at the factery which continued only
eight menths, L remerber.

| was called for the second time on the 23rd ef June, 1944, L left my
children with my wife's parents apidl was enlisted.

| gince July, 1944, I served zt the 109th vivisienal Hesdouarters as &
| nessenger. L left Chichi Jima on the 2nd ef vanuary, 1946, demebilized
|  2nd returned heme en Jammary 9, 1946, Then L feund ry house damaged

' on scceunt of the air-raids, Therefore, Ve haed nething but the clethes |
en our backs.

1 werked at the factery for four renths, but as the prices were Very
high, my menthly pay ef 700 yen was toe little for our living expences.

1f 1 cannet werk, ry family 411 suffer frem severe trials of life, 4
am se anxlous abeut it. we received a wer-time allewance befers, but
that was toe little alse. since ry military service was leng, L ceuld
net werk. uy wife is not se healthy. L have ne parents er brethers.
therefere, L feel lenely. I am very amcieus hew my wife and children
will get en hereafter.

‘ Theugh I did net like mlitary service, L had te enter the army,
because it was my duty.

1, September 1946

# K10, Matsutare,
" i superier rrivate, LlJA.

1 certify this te be a true and cerrect translatien te the best of oy | |
ability.




,1-.; &!.l' it please the canmiesion: At the oﬂg:mat-im of this trial the prosec
jen fit to arraign the 14 defendants brought before you under three uhu'gaul
a’wﬂiﬂutimu n g Alie past 25 days of the procéedings you have hnnrd w
m tbp prosecuti ";'_, a saries of outrageous inciderts including the e
rica ASiw of var and the cannibalistic events that followed co
' the victias, W  h fye procesded to prove the allegations of the cii y,
4 bl  respective acocused. You of the coammission. hn'n A
the revelation of these ircidents end now the -
yours B0 weigh this evidence and pive it proper consider
WAL pﬂ. atiunalwnrcimaatmlainﬁarﬁtnmﬂih
4t is believed that Bl 't ngest War Crimes trial on rocord, The eviden
has been long and complicabed, W% Wow that the die has boen cast and a1l the ~+
evidence is in, it is the B Jie prosecution that this commission can -
distinguish u.ch murder sopal m as an individusl erime in itself and =
similtanecusly observe how tilﬂi m fit into tha pattern of the overall
and design of the acoused, .

lu1-.' _,Iq:__... =
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If it pleass the conmission: Aa “uf the 14 eséused tiow bafare $ob
to an end, it is fitting that I should befly Bum up the oviderce as presented :
by the prosecution. The testimony aos called by the ;rouacutim‘,.tl--_

.~ voluminqus to relate it in detail, ?m howevor give a synopsis of its sub
i. . I shall review the evidence by tra the murdors that took place in their ¢
logical order. a8 oresentod through M of tho prosecutionts’ rd.tmusuw

I The first axecutions at, Chichi . ) ” Pplace on or about August 7, 1944 at
. mhich time two American prisonars of ane named Woellhof and the nthar, -lhq.q Ha
ﬁd bayonots and by beheading, Woellhaf | ‘1-1 s

name is unknown, were exocuted with
' .~ ha dbeen captured on nearby Ani Jima om about 4 July 1944 and-was passed up the
' chain of comuand until he was deliverad %o the Detached Headquarters of Major
Horie where he remained until the’ approximate date of his axecution: The unkmowm °
flyer was captured by the Navy on or e out 4 August 1944 and he tmwulntu‘m'
passed through the chain of caniand, including the Brigade Headquarters, until he'
. was finally put in the custody of Major Herie for cuesticning amd mtomnﬂanh. %
- This commission has heard Major Horie i&mﬂyWodlhur‘bynmmdduuribﬁ )
: appearance of tho othor unknown victim, L

4
The prosecution called as a witnoos Captain Higauhig.l., the senior nd.ﬂtm qf "l
. the Brigade Headquartors, and he testifiod that the order for the execution of 31.
. these two flyers urigina.tud with the defendant, General Tachibana, and that M -
. ana impliod tho reason that prompted these oxecutions was an ocutgrowth of tha war
' dn China in which prisoncrs were axecuted in order to boost the fighting aordle
" the Japaneso troops, This then was the underlying purpose behind tho mmﬁpﬁ"
_these two flyers in August 1944 on Chichi Jima and became tho gulding p
R later troatment of prisoners of war. This commission has hoard h
set the mln for tho future treatment of all MW
Jima from the iumultmnsﬂmarﬂoﬂamw
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| .~ * The excuoution of these two flyors was carried out under tho ion of 7

Colonel Ito in the Keminato aroa, The prisonors were axecuted by first beingrun - &

_Ehrough with bayonets and later both men wore beheaded by Colonel Ito, himself.

This commission has heard from the lips of Colonel Ito the destailed account of - f
" this heinous crimo., Colomel Ito has named the defendant, Superior Private Kide, as

*‘J'-ge of tho bayonetoers and this has been corroborated by the prosecutions witness

N who has testified as an eyewitness to this crime that he sam the defendant
" Kido bayonet one of the helpless victims. Kido's confession confirms this entire o
~ acocount! e

n The commission has heard Colonel Ito testify that he received authority to cax u-_.
" out these executions by way of Captain Higashiga as a Brigade order, The conmission
‘has further heard Colonel Ito state that upon campl.tion of tho executicns thaot 8
he reported the same to the defendant, General Tachibana, Therefore it is entiﬂlr
evident thet the full rosponsibility for the originiation of this initlal exasoution,
on Chichi Jima falls entiroly on the defundart Tachibana wio authorized this %
x scandalous atrocity without the lsast bit of justificaticn or provocation, Thus ' &8
" we see that it is the cruel sadistic lust of this man, General Tachibana, zs the =
Commanding Officer of the First Mixed Brigade that brought dbout the first execut= ' ?_

' 4on and set into motion the ovarall execution poliey. e

e 3

The commission has heard the prosccutien's witness Soya relat: how he captured :’
two flyers on or about 18 February 1945 and that he dolivered those two flrers Bl
to Captain Kanmuri at the 30€th Battalion. Captain Kenmuri hes teostificd he dn = 8
tum passed the flyers on to Captain Kosuga at BErigade Headquartors, Captain e [
Kenaurd further testified that while the flyors were at the 306th Battalion they —
y were tied to trees with rope and tlat the dofendant, General Taciaibana, reprimanded; =
s of ficers who attempted to take those flyers . into an eir raid sheltoer,
I Captain Kanmuri further testificd Tachibana kaa ordercd that priscners were not to =
‘1 be given shelter, food or water, This testimony has been corroboratud by Captain - &

F Barashima who served as General Tachibana's intelligence officer at the Brigade =8
Headquarters., Captain Kosuga testificd that the two prisonars wore passed on by ~
him from the Brigade Headcuarters to the custody of Major Horie and Major Horie - 8
1! has identifiod the two prisoners as Ensign Hall and the cticr being the man in the =&
long white mnderwear to whom he gave a pair of Japanese tavi, Captain Harashima =~ =
{ has identified this man in tho long white underwear as being Morsion and this is N
corrcboratcd by the prosecution's dispatchee from the Bureau of Navel Personnel.

A Ma jor Horie has testified that the petty cfficer in the long white underwoar
' remaincd in his custody until about 21 February, 1945, at which time he was -
‘returned to the 30ith Battalion. Captain Kanmurd has tostiiiod that this flyer | =08
who had previously been scen by tho dofendant Lioutenant Suyeyosii at the 308th T
'+ Battalion was immodiately trensferred to tho unit commandod by Liocutonant Suyeyoshd i ]
A You have heard the witncss Iwakawa state that Licutenent Suyoyoshi in a speech to 8 1
his men had pointod out tlmt-the prisoner was not afriad duo to tho hatred that the'sy
prisoner had for the enemy. The witnessce Iwakawa, Usaid and Yoshida have all i
- tostified that this flyer was exocutod at the Suyocyoshi unit by Lieutenant (junior
y grade) Morishita, now dececased, who was second in comuand and directly under the . - =
"~ puporvision of the defendant Licutonant Suyoygshi, The canmission Las further = =
heard through the witnesses Captain Karmuri, Yaptain Ikewa . Sergeant Kanemori, andis
Sergeant Sugiyama that this victis was beheadod, and on tne night following his '
exscution his body was exhumed and the liver and parts of the flash were mnuvﬂ“
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¢ from tho body and delivered to the headquartors of the 307Tth Battalion in
. accord with an order from Major Matoba, Captain Ikawa has related to the commis
‘how ho cookod parts of this flesh and served it at a riotous party at the 307th
httu.unn Hoadquarters to the defendants, General Tachibana and Major Matoba and
E‘iitnanud them eat it, Ikawa has further tostificd that scmo of the luftovors £
. this beastly orgy. wore delivered the next moming to the 308th Battallon which ¥
mmndnd by the defondant, Major Matoba,

._ Ensign Hall romainod with Major Horic at the Detachod Headquarters until abov
" 25 March, when he was rotumed to thé 308th Battalion, The commission has hﬂa.ﬂ!l )
;% Ma jor Huriu tostify that he feard what might happen to Hall as soon as ha was v
i, roturncd to tho 308th Battalion, and furthsr heard Captain Konmurd testify that' =%
Major Horie instructed him not to allow anything to happon to Ensign Hall, Hnmm
docent treatment of prisonors of war was unknown by this time on Chichi Jima and 1
Ensign Hall was axecutod almost immediately upon his delivery to the 308th Batte ~-_-;.
i\ The defondant, Major Matoba,-authorized tils execution wnich was carried out by the &
. defendant; Corporal Nakamura, by bohoading the flyer under the suporvision of the = 5 ; 4
: defendant, Captain Sato, Thoso facts were reldod by tho prosccution's witnessos -SSR
Sorgeant ita.nemori Prisate Sato and Private Iso, znd are corroborated by the
.  confession of Gorpornl Nakamura himsolf. Followingz the behcading of Ensign Hall l‘.w J
1 Corporal Nakamura, the defendant Sergeant Mori with orders from the defendant r
§ Captain Sato bayoneted the body of the victim at loast twice. This is admitted by
® Sergeant Mori in his confession and is corroborated by tha testimony of Sergeant - :".- ._:_
. Major Wada and Superior Frivates Sato and Iso, The latter two saw tho bayonet ‘v
£°  wounds in the chest of tho victim., Tho commission thon heard = fiandish account = 8
o by Sergeant Kanemori of the disscction of Hall's body and its demonstration to the : i
corpsmen by Doctor Teraki., The commission has heard Superior Private Kenishi tmlt-- Ly
: ify that the liver of Hall was %elivered to Matoba's quarters and that parts of it
= were served at a partv for officers of the Battalion., The commission has further -0
heard in the confossion of Matoba and the corrcborating testimony of Lhe prosecutionts
" witnosses Licutenant Comzander Sidnoda and Lieutenant (junior grade) Iijima that
o parts of this flyer's liver, cooked on bamboo spits, were delivered by Matoba to ¢ Wi
the Naval Base Hoadquarters and there eaten by Major Mztoba and thad ofendant g- ',
 ~ Vice Admiral Mori,

\'
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g The commission has further heard from the confessicn of the defendant Iaos-ui 0
' thot he had eaten human ﬂ,-:.rah nt. the 308th Battalion and also at the Navy Base, & _'._
.--.' 'i‘ ;
B On about February 18, 1945, two Amorican aviators parachuted down on Ani Jima
N from a TBF, One of these men is idontifiod ns Aviation Radioman third class, : .-'_ l‘-
v Jamas Wossloy Dye, USN and tho othur has boen identifivd as Aviation Urdnanceman, _..‘
third class, Grady Alvin York, USN. These mon in turn were delivered to the. Brigade
Hoadquartors of Major Horic for interrogation. The commission has heard Major Hor:
identify Dyo by name and give a very accurate description of York and how he recal 1'* :
o thet his name sounded like "York".- The prosocution's ovidence, by way of dispatches s
& from the Bureau of Neval Porsonnel, have canpleted the identification of York. _'.U_ll-;r.
£ commission has heard testimony from prosccution's witnesses Captain Kosuga that York !
} . was rotumed to the Brigadc Headquartors on about the 23rd of February and he was ‘."
immediately transferred to the 307th Battalion. Coloncl Kato, Comanding Officer
of the 307th Battalion has testified before this commissicn that, the defendant,

General Tachibana, had previously informed him that a flyer would be turned uwr-{:qf

| kis Battalion for disposal., Colonel Kato furthar related that on the day the . 8
. | prisoner was sent to his unit, a telephone call was received fram the Brigade Heads:
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B requested that he turn a prisonar of war over to him for B purpum 1'_',
. and the commisaion Has further hoard Major Horie testify that he first rejected t
B utuh-hndhmﬂurtmrahhltnadupmthnﬂuﬂnmmdraud.nghhl
hlppm to Lieutenant Vaughn, However, upon repeated requests by d
Yoshid ,Mhmtmﬂmhﬂnuﬂh&mﬁnﬂhﬂ&a‘uﬂw
; week and then Vaughn was tumed over to the Second Torpado Sq:undlud'
anded by Lieutenant Kurasaki, Imperial Japanese Navy, now deceased,
s, Ammediately ordered the wxecubion of Lisutenant Vaughn and Veughn was hhudﬂ
Ensign Koyama who later committod suicide, The prosecution has offered a most
'and accurate account of this murder by the witnesses lieutenant (junior grade) !
and Lieutenant Olubo, Tho commission has heard how a large number of officers amd
men were present to see this axecution and that the defendant, Surgeon Lieutenant .
Matsushita, on orders from the Commanding Officer of the Torpedo Boat Squadron i
removed the liver of the victim., ILieutenant (junior grade) Hida has‘further gy
testifiod how he passed on & ‘package to the defendant Captain Yoshii, immediately o
%« after the exocution, which Hida is certain contained human liver and that the
defendant Captain Yoshii drove off in his car‘'to his headquartors with this pack

e : In brief then, this is the substande of what the prosecution has proved.

In order for the commission to adequately obtain an overall view of these
atrocities, it is nocessary that we observe the military cammand relationship as =
e woll as the conditions that preveiled at Chichi Jima during this period from 19&5
- 1945. The commission has heard of the joint coaference held by the amy and navy
e personnel in which it was agreed the amy would handle matters pertaining to p o
ers of war. It is to bo noted that the defendant, Admiral Mori, personally partic—3
ipated in this plan and as the Senior Officer present, gave hi: consent to this . % 3
overall scheme, and by such participation, indicates that he is in accord with "..'
whatever treatment prisconers of war may reccive at a later date. The prosecution ¥
: presonted numerous witnesscs who have testified that the senior military officer g "*—
A Chichi Jima fram August 1944 until the fall of Iwo Jima, in March 1945 was the .-‘., 'T :
' ‘dofendant Vice Admiral Mori and that in case of an invasion, Admiral Mordi would hl
the &pma Commander of all Japaneso foreces, including the ammy. % _'

J

Juny

||'-. # oy
g Another factor in the overall picture that mist be considercd is the mnn‘tl, whe
- war situation covering this period. It has been admitted by numerous witnesses
e the prosecution, as well as the defense, that tha Japanese military situation at .u
N Chichi Jima began to slowly deteriorate from August 1944 and with the fall of Iwe 7
T Jima conditions bocame critical. The boanbings of Iwo Jima night and day by the "
& - American naval and air forces and the resultant heavy casualtiocs, along with the ;’.

3 reduced rations of food tonded to shatter the morale of the forces under the comm= '\
J and of these senior officers present in the defendants row, In an effort to ower—

ik 1] come the complete under-mining of the spirit of their troops, the senior officers
g resorted to the most despicable and heinous atrocities in the hopes that they m
B stimulate the sagging morale of their forces. As stated by a witness for the ".
i S defense, Ensign Watanabe, the conditions on'Chichi Jima had reached such a sad = =
| pang plight t.hat the fecling of tho men was that, "They did not care", and it is exaotly
Just this feeling of not caring that prmpt-ed the defendants in t-hiﬂ court to
- comait the most horrifying and diabolical orimes with not the slightest regard r
. law or order, It mas into this abyss of depraved men that the eight American : '. i
~  victims had the untimoly fate to fall as prisoners of war, Every witness that ha ”
taken tho stand, either for the prosecution or for the defense, as well as the m
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ﬁufmdmt:, who took the witness stand on their behalf, have without |exception,
statod that there was no justification whatsoever for any of the crimna that’
occurredl There is not a single instance that any of these victimns had done any=
thing to justify even the slightost reprimend, yot they were brutally executed, R
diod agonizing deaths and had their bodies eaten for no other reason than the mad =
lust and felonious desires of tho accused now before youl It is indeed ironic tha
the perpotrators of these foul deeds sould be acaorded every right to defend thems
selvos in this Amorican court, when the same accused afforded the eight hapless = =
victins not a single right or privilegel These eight victims died in accordance

~with the overall sordid plan that prisoners of war should be executed in order ¢

the fighting spirit of troops on Chichi Jima might be boosted or inspiredl|

The nine defendants who took the stand in their own behalf with the exception =
of Lieutenant Suyeyoshi and First Lieutenant Isogai have fully admitted the part
that they played in theso ecrimes and have proven their part in them, by their omm =
admissions., Each of them has attempted to offer an alibi and each has fillad the
record with self-serving stateaments, the vast majority of which have becn thought =
up since thoy appoarod before the Board of Investigation, Such self-serving 'ﬁ-
testimony comaes as no surprise to the prosecution and fails in anyway to hide the
facts of the particular case, The dofendant, Private Kido, testified before this+« =
camnission to his part in the execution of J.uguat tha 7th, 19!.1;, but states that hc i
did so on orders fram Colonel Ito, It is interesting to note however, that he 4
admitted before this commission while a witness in his own behalf, that he liked te 3}
use the bayonot and that he could defeal eight out of ten socldiers with the bayonet =
Such testimony seems to conform perfectly with the statement of Colonel Ito before
this commission that when he ‘asked for persons proficient in the use of the bayonet
to raise their hands, Kido was among the group that so did, It is only hormal - =
that he would deny any voluntary participation, whon he appears bofore the commis=
sion, but thore is not the slightest reason to believe that Colonel Ito would make
such an assertion were there no foundation for such,

Corvoral Nekamura likewise tock the stand and fully confessed to his particip- =

ation in the crim: as charged. He too offors the alibi that he was under ordors

from the defondant Cajptain Sato and in further self-serving testimony states that

he ocbjected to such orders, It is interesting to note that no such objection on

his part was found in lis statement as subm:tted to the Board of Investigation and
offered as evidence by the prosecution! ILieutenants (junior grade) Hayeshi and
Masutani have likewise fully confessed before this commission that thay beheaded

an Amerdican prisonar of war as charged and likewise they both now claim to have

boen under orders and that they did not wvoluntarily participate, The prosecution

has nover contanded that either of those two mon voluntoered their position as an

" executionor. It must be noted that it is most convenient for tham to now offer

such self-serving testimony of the acccount of their objections to their participat- ,-
ion in the crime. Surgeon Sasaki and Matsushita have likewise taken tho witness d
stand in their own behalf and given a full account of their participation in the
separate crimes for which they are charged, They also attempted to explain their
conduct by saying that they were under orders to so participate., They in tum haw =
put into the record their trumped up objections to carrying out these orders. The °
purposo of which is obvicus on its face and should be accorded its appropriate
weight by the commission.
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e accused, First Lioutenant Isogai has found it conveniont to take tho std
an sttempt to explain away his own previous confession, The prosecution has
8 terrogation of First Lieutenant Iso before ‘the B o
on two separate ocoasions; first at a party at the
5., 908t ' & party at Special Naval Base, aduitted that he was
. 'a cannibal of m.m!ut:m:l. and volitien, He now takes the stand and wit

1 G

_ Lieutenant Suyeyoshi, the commanding officer of the Sth Anti-sircraft Ba
h-utlkgnthnstundinhhmbutm:ndinlunﬂuanrﬂramﬂxmﬁduq,
- have this comission boliove that he considered Major Matoba to be Joking when be .
said a flyor would be returmed to the 8th Anti-aircraft Battory from the 3o8th =
Battalion for disposal. The prosocution concodos that thore may be some truth in'®
i such a statenent, By this time at Chichi Jima the 1ife of an Amurican flyer woul
*  bardly recoive the consideration of being a jokel This defendant does admit he
~ that he passed on the word that the flyer would be tumed ovor to his unit for 509
| execution to his second in command, lLieutenant Morishita (now decensed), and .
| furthor that Morishita told him that he would carry out the axecution. The dofend
'+ and, Suyeyoshi, would further have us believe that he did not know the flyer had
«  returned to his unit and axecuted until after the execution had occurrod, He :
e maintained such an assortion most emphatically three timos before this comn ion. -
To him goes the top honors for tho mombership in the Ananias club among the S
defendantsl The prosecution has' proved beyond all reascnable doubt that the testi-
. mony of the defendant, Suyeyoshi, on the witness stand in his own behalf before -
(| this commission, was a total and absolute falsificationl The prosccutions! witn
ks Petty Officor Iiwakawa has tostifiod that Suyoyoshi called a large group of persts
e togethor after the flyor had beon rotumed to his unit and quoted Suyeyoshi as »
.~ saying, that the flyor was not afraid as ho stood before this Jepancso audicnce due.
to hie instilled hatrod for thom, tho enemy. “'he prosecution has carefully poachs
g o Licutenant Suyeyoshi by showing that he told the Board of Invostigation that ho sam’
" tho flyer on the road to his headquartors prior to the flyers dolivery and later ]
i that he sew the flyor in the custody of Liocutenant Morishita on the way to the %
' sceno of the exccution and by furthur showing that Suyoyoshi of his own froe W
- voluntarily submitted a statanent same sixteen days after the interrogation in =
. which he statos in substanco the samc facts, All of which, I might add, he denied
§ = most emphatically while appearing as a witness in his own behalf, To make his cas 5
' evon more absurd Suysyoshi has tostifiod that he never once inquired from Licutenmnl
~ " Morishita or anyway ascertain:d whother or not his unit executod this flyer, Sush
" absurd assortions spoak for themselves and do not justify further comment, The
¢ truth of the case is that Suyeyoshi deliberately obtaincd this flyor from lajor
* = Matoba with but one purpose in view and that was, that the flyer would be exse d
@ by his unit in an effort to boost the diminishing morale of his forcos, The 42
TN defendant, Suyeyoshi, has stated himsclf that his units wore undergoing severe
*  punishmont fram the American forces, b

T

The defendant Sato, as a witness in hiw om bohalf, has testifiod that he .
supcrvisad the axccution of the flyor Hall on orders from the d efendant Major
Matoba, It is to be notod howover, that Sato statos that he never once asked or/
that he made not the slightost inquiry as to the renscn or purpose of this axecut:

.
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80 far as he know tho flyer had deno nothing to Justify such axecution,
further testified that he of his own wolition sclectod Sorgeant Pury
later the defendant Corporal Nakamura to be the sword wielder, He i
. ugﬁm thet ho selected the sito of the scene for the execution and the
it was on his instructions to the guards that the flyor was brought to tho se ne.

- Nood anything furthor be added to the full account of tho dofendant, Sato, as &

. witness in his own behalf, to prove the allegations against hia? i ey

i ~ To sum up thon, thé testimohy of the aforementioned nino witnossos who t ook
. the stand in thoir om behalf did the following: First, proved the prosectitions
. case by full confossions in overy respect with an oxception of tho defendants
" Buyeyoshi and Isogai, Second, filled the record with self serving testimony by |
k- defendants, Third, saw the defendants, Captain Sato, Lieutenant Suyeyoshi, and
i First Lieutenant Isogai establish thomselves as perjurers, liars and falsifiers =
of tho first magnitude before this cammission, : e
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Lot us noxt cbserve the charges drawn against the dofendants in'the light of |
KL evidence prosented. Charge I is that of "murder" which one of man's cldes vices .
originating with Cain and Abel, It is highly proper that murdor is considered a e
i war crime., Murder is defined by Naval Cowrts and Bourds es "The umlawful A
ik of a human boing with malice aforethought", BEveryone of the accused, charged with
murder in this case, was thoroughly aware that thoir acts woere both illegal end | %
¥ unjust, What then is malice? We find in U.5, v. Reed, 312, Fodoral Reports, the "‘-_
following definition: "Malice is not nocessarily meant in the law a malignant =~
spirit, a malignant intention to produce a particular evil, If a man intent Ly 5
' doos a wrongful act, an act which he knows is likely to injure enother, that in the
s law is malice., It is tho wilful purpose, the wilful doing cf an-act which he < L &8
; knows is likely to injure anothor regardless of the consoquencos, that is malice, 8
although the man may not have had a spocial intention to hart a particular individ
& ual," Cany any of the accused be heard to say he did not intend the acts he didrs. o
i The oight Amorican victims whose honds and bodies rollod up in dust at Chichi Jima
" wero killed not by accident, but by the deliberato intention of the dofendants,
- The evidence clearly shows that o set of plans and agreowments were reached in the -
B earrying cut of this overall schomo to dispose cf all prisoners of war as well as
o the conduction of the individus)l murdars thonsslves,
.
L. Gonoral Tachibana is chargod with the murder on August 7, 1944 by membors of
his own Brigade Headquartors headed by Colonel Ito, of the two Americuns o
Woellhof and one whose name is unknown., This commission has heard this charge -
proved in its absolute entirely and beyond all reasonablc doubt by the prosccutionst )
witnoss Colonel Ito, He testifiod that he rueoived the order for such an executlim.
from Tachibana's Adjutant, Captein Higashigi and that after the execution that he, =
Ito, reported the same to the defendant, General Tachiuvana, Captain Hipashigl hu.lf
rolated to this commission thet the motive which proapted this flagrant offenso a8
Sl stated by Genoral Tachibana, was the boosting of the morale of his t roope on chiuﬂ,
i Jima., Privato Kido was also chargod with this murder. He hrs confessod fully his
s participation in this orime as he is charged before this comnission, ' 5
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, ]y The defondant, General Tachibana, is likewise charged with the execution of ¢ °
g flyor Dye by tho Yoake Wireless Station, We have hea:d the testimony of .
& Horie and Captain Harashima, that the dofondant, Captein Yoshii who is plso char

~ with this murder, obtainod this flyer from the custody of Major Horie with tl;!‘;. :
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"~ was exocuted the day after h.l.a delivery to the Toake Wireless Station on the orde:
© and under the supervision of the defondant, Captain Yoshii, Tho nllegation of F*
lpmiﬂuthnu against General Tachibana and Captain Yoshii are proved beyond T_-'_j
~_reasonablo doubt and it is most cbvious that tho sole purpdse underlying the |
 transfer of Dyo to the Yoake Wiroless Station was his immediate execution befo ji
i the assembled perscnnel of the Yoake Wireless Station, The defendants Ihmptml.
& and Hayashi, who werc the actual esword wielders for this outragoiocus nct, mve .
| eonfossod their participation before this commission, Captain Yoshii's full =

- responsibility for the removal and oating of tho viscora of tho bedy of the ﬂnt.
A Dye was likewise clearly proved by the prosecuticns's witness and t.hn buntimw
the defendant Sasaki.

General Tachibana is further chargsd with the murder of the victim York -hﬂ-' .~
was oxecuted by the 307th Battalion. The commission has heard Colonel Knto the i
Commanding Officer of tha 307th Battalion testify Tochibana informed him the flyer =
would be tumed over to his unit for axecution mnd further how such anact did 8
occur and if the axecution of tho flyor that fcllowed, Colonel Kato has also e

testifiod that he reported the axecution to the defendant, General Tachibana, It =
is emphatically clear that the starting ;oint of this outragous act is the defend=

and Genoral Tachibana, i

Goneral Tachibana is likewise charged with the murder of Hall by the 308th “"
Battnlion. The commission has hdard how Hall wis transferred to the 308th Ba.t-hal-- #
ion at the time’Major Matoba bocame Chief of Staff to Genoral Tachibana., The -: :
defondant, Sabo, has confossed to this commission that he supervised this executio
for which he is likowise chargod with murder, Seto has related that he was told « o
by the defendant, Mairr Matoba, also charged with this murdor, that Hall's axecutis
was on the orders of tho dnfﬂndnnt General Tachibana, Sato has further tuutiﬂd A
that he received this order dimctl;r fram the defendant, Major Matoba, and that he =
solocted thedefondant Corporal:Nakemura, to behead t.ha victim, The four defendant
Goneral Tachibana, Major Matoba, Captain Sato and Corporel Nekemura are t.hm.tnn
properly chargoed with this murder and the charge is proved sgainst each of them. =
Tho defendant, Major Matobe, is charged in aggravation with the ramoval of the
flesh and viacara of the body of Hall., Tho comuission has heard the complote
account of this most diabolical outrage from tho defendant Sato and the pronumb—
icn's witnoss Sergeant Kanemord. The commission has heard of the ramoval of the |
liver and approximately 16 pounds of flesh from the thighs of Hall and that pu.rl:ll.
of this flesh were eaten at the 308th Battalion partics and other parts of the bol
werce eaton at the Special Naval Base. %
The defendant, Major Matoba and the defendant, Liautenant S‘.weyashi are i
charged with the murder of tho flyur Mershon. The commission has heard n"a:t the. ;t;
lips of the defendant Suyeyoshi himsalf how Major Matuba told him the fly:r would _,."
be sent to his unit for disposal, The prosecution hes further shown cver the lies .

of the defendant Suyoyoshi, by impeaching his stotements bofore this commission, “'t
that such rn act was carried out with tho full knowledge and acquiessence of the
defendant, Suyeyoshi, in accord with his plans to improve the decreasing morale qf 4 =
his trocps, Ths charge of murdur is therefore beyond all reasanable doubt proved
lagainst this defondant and ho must be held strictly accountable for his misdecds, 0
'Ihu eonmission has hoard Captain Kanmurd, Sergcant Kanemeri and Sergeant Sug;l.‘nu, .'F..
all witnessos for the prosceuticn, deseribe the wild and dopraved orgy that tock
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~ this most revolting and aggravating element of tho murder of the victim as cha

- Pogrl Herbor that she would apply the previsicns of that convention to Amorican’

@ ¢ Q5 () A5
place tho day aftor this victim wes buriod when his body was dug up cn the ordars @

the defondant, Major Matoba, and parts of the flosh and Mwer ramoved and how is
was later eaton by numarous porsons including tho defendants Major Matoba, Thus,

against the dofendant Matoba is proved to the full satisfaction of this com

The defendant, Captain Yoshii, is cha:god with tho murder of Lioutenant Vaughy
Major Horie has informod this commission how Captain Yoshii wranglod Vaughn fram |
custody and how he, Horde, told Captain Yoshii that nothing should happen to Vaughn
but the commission has hoard the storics of the prosecutions' witnesses Hido and
Okubo and how Vaughn was transforrod to tho Motor Torpedo Boat Squadron and his
subsoquent exacution, Captain Yoshii's direct participation in this murdor is o,
- Clearly shown by tho tostimony of the witness Hido who stated that ho saw Captain
Yoshii soon after the execution leaving the scone with a package containing part of
the liver of the victim. j.‘

I reiteratej that overy allegation eontainod in oach of the s ix mpecifications -
undor the charge cf murder are substentially proved in their couplete entirety and =
that tho dofendants chergod with these-erimes » Who now appear before t.is commis—
eion, are guilty of murder, committed in tho most atrocious disbolical fashionj %

Justice damands a strict accountability of each of those malefactors for his foml 5 3
decds} : ;

= -
Next let us observe the specifications undor charge numbor two which involves '
the viok tion of the laws and customs of war, Throuzhout the nges, man has -
struggled to eliminate tho dreadful curse cof war, Among the mony stops in- this
direction has been theo rocognition that certain practicos must be cutlawed, even f't
inwar, Civilized ccutries have found it agrounblo to promulgote certain rules
&nd rogulations which would be recognized and heoded in the waging of war by all 1. -
nationsl The groat Genova and Hague Conventions and Declobations reprosent mants  ©
noblest efforts tu prescribe that cortain rules snd rogulaticns for the conduct of =
war would be rocognized as fundamental by all civilized nations, Such groat | 8
treaties havo boccmo incorporated into intumaticnel law and it is the violtion of Tt
this international law about which we are concerned in this charge., It is true that
Japan did not sign tho Genova Prisoncr of War Conventicn of 1929, but Japan did on - -
hor own initiative infom tho Unitod Statos Gevernmant shortly aftor the attack o Lk

e

Prisoncrs of War. It is the failure to abide by this comittment thet brought
the dofendants-before this ccmmission and spocifically the defundants have violated
articlos 2, 61, 66 and 76 of the Goneva Prisoncrs of War Convention, G,

Specification one, charge two is brught against the defondant, Genoral a
Tachibana, and the defendant, Major Matobe, for the dishonorable burial of the = =
victim Mershon who was executed by the Suyeyoshi Unit., Tho full story of this Y
dastardly crime has been revealed to this comiission by prosccutions! witneeses
Captain Kanmuri, Serzeant Kanauord and Sergeant Sugiyama, All evidonco pointa %
that the mutilation of this body was directly on the orders of Major Matobzs with .
tho acquiosance of Gonorsl Tachibana in order that flosh might be supplied to them
for thoir own porstnal comsumption at n party at the 307th Battalion, Solden has

the account of a dastardly porformance beon recorded before in any court}
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s &;m.‘.lnutim twu, charges General Tachibana with t.‘h- nint.mtuant of. rio8

. prisoners of war by issuing orders denying to them food, water and shelter, Tha =
 prosecution has presented Captain Xanmuri, Adjutant to the 308th Battﬂlm, ilu ol

. testified that Tachibana ordered no food and water to be given to
*  and that Tachibana further-ordered that of war would be -dt.u . tﬁ
. and left exposed to the bambing of Jima by American Forces, Ulst-l:ln

. further testified that General Taclibana reprimanded officers who attempted hﬂ'
_'prisoners into a cave for protection during the midst of an air maide The p
ution witness Harashima, who served on the staff of the defendant Tahcibana ll 1ie
intelligence officer, has corroborated this testimony in every detail and the
defense has brought tnrt-h not the slightest assertion that any of these n]_‘l.lgl bions
are not truel The proving of this specification is just amother link in the chs
to shm the unfortunate m.. that befell the prisoners of war on Chichi Jm.

L Sp&oifiution three, charges the defendants Admiral Mord, Major Matoba
.~ First lieutenant Isogai, with the violation of the laws and uuatnmn of war G‘:
»  preventing the honorable burial of an American Prisaner of War by the human o
p tion of each of these defendants of parts of his body. The prosecutions nitnu :
- Lieutenant Commander Shinoda, Ensign Iijima along with the witress for the accuses
B4, Lieutenant Commander Miyaziid have all testifisd that Admiral Mord and Major Matc &
& consumed human flesh at a party at the Special Naval Base, The defendant Isagﬂd.
E’ has, by his own admission in his confessicn, stated that he lilrewise consumed h
~ flesh at the navy base, The defense in the recall of Commander Shinoda and Commar
! der Miyazika, has led them to testify that Matoba said that the flesh tha he
% brought was "goat meat" and it was only after its consumption that it became "
i\ established that this flesh was actually that of the prisoner, Careful cbservation
¥ of the testimony of Camander Shinoda, who appeared as a witness for the proséecut— "=
*  ion fails to reveal any such comment about "goat meat™ then and the testimony of @ 8
i Ensign Iijima shows' that all parties were suspicious of this flesh the .ioment "'.;'
- Matoba delivered it, when he said it-was a "delicacy." The prosecution points out
® . that Commanders Shinoda and Miyazilcd, who are cannibals as a result of participatings
i in this party, made not the slightest effort to ascertain the source of this flesh s‘J
B even after they wer certain it was thatof a human being, if there was any doubt .
S - beforehand., Purthermore there has not been the slightest assertion that Admiral -’"*
* MNori in any way reprimanded Major Matoba for serving him human flesh as the defemse =
. would have us believe, by trickery, Is it reasonable to believe that a Major HM -
XS serve human flesh to a vice admiral if he were not certain that all parties -
concerned were in accord with his conduct? The commission must keep in mind mt-
it is only normal that the officers on the staff of the Admiral would attempt in "
every way possible to protect him in their testimony at this trial, It ia the S "',-'1
* contention of the prosecution that every allegation in specification three umhr ;. iy
¢ . charge two is proved, b £
Specification four under charge two alleges the dishonorable burial of the = 8
gL . vietim Dye due to the comsumption of parts of his body by the defendant Captain 1];'
.~ Yoshii, The commission has heard fram prosecutions witnesses, as well as the ¢
confession of the defendant Surgeon Sasaki, how the liver of Dye was removed on the =
specific orders from the defendant Yoshii and we have furtiier heard from petty i’ Yy
officer Stzuki how he personally delivered part of this liver to the quartors nl‘
Captain Yoshii, Susuki has furthor testified that Yoshii warned him that he "'v
ghould never reveal such factsl Can there be the slightest doubt by any mambers f ,
. of this comaiseion that this spocification is not proved? The answer is empha :
. hnone Itut.nmrl
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s Bpuoiﬁut:lm ﬂw, d:nrp alio involves the defendant 'Iﬂll':[i as -ﬂi
" the defendant Surgeon Matsushite. h-mnmm-mn-um t.ut.mut
f;ihﬂmﬁm witnesses and as corroborated by the defendant Matsushita himself,
- he appeared as a witness in his own behalf, that the liver of Id.auhnlnt. mm
‘ﬂ se removed after his execution. The defendant, Surgeon Matsushi
BRRe biits vasooul Wen. s dEveot Srdire 4t Nbo Afeodant; Captitis Toubiii e 3
- prosecution witness Lieutenant (junior grade) Hida, has testified that he persc . 1—
passed to Captain Yoshii as he was leaving the scone of the exocution, a package.
ﬁ' ‘containing a part of the liver of this victim. I ask again; Can any membor of
comniseion have the slightest doubt that any aspect of this specification has
‘bompmwd? The answer remains the samel :

'y Specification six is drawn against the defendant, Major Matoba, and the’
*  defendant, First Lieutenant Isogai, for the dishonornblas burial of Ensign Hell d
B~ to the mwin,g and eating of the flesh and viscera of the body of the said I-hll.
 Matoba's part in the fulfillment of this specification is well knowy by the comm
¢ sion, through the testimony of the witness Sergcant Kanemori and the confessien
" Major Matoba himself, The dissection of this flyer is so savage that it defies |
I the imagination and clearly establishes Matoba as an infamous brutel ;, 3
B\ The direct evidence against the defendant, Isogei is his own confession um X "'
e he comitted cannibaliam, The prosecution has proved that Hall's body wmas aarvudr -
. at a part of the 308th Battalion and this coupled with his confession is sufficient
to convict him of the charge of camnibalism. The prosecution concedes tha the = *;‘-
£ part of the spocification charging Isogai with tho ramoval of the flosh is mot %
proved, but otherwise the entiro specification is prowed in full.
3 ‘b Specification seven chaiges the defendant Surgeon Licutenant fasaki with the 0
| dishonorable burial of the wictim Dyo. Numerous prmacut.imu witnesses including &
i petty officer Tamamura have testifiosd that Sasaki removed the liver of tho victim
|, aftor ho was executed and Saseki hos fully confessed the same as a witness in his . l '
o j own behalf before this comsission, .

The final specification under charge two 1z drawn against the defondant, -
u Sergeant Mori, and concorns the bayonoting of the body of Hall after he h d been
4 boheaded by the defendant, Nakamurn, Sergeant Major Wada has testified for the
= ‘'prosecution that he saw Sorgeant Mori standing beside tho body with a fixed bayon
and warmed him that he should not bayonet tiwe body. Serpgeant Major Wada i‘url:.hnf-
| testified that Mori was the only person present with a fixed bayonet. The 2
'+ prosecutions witnesses Privates Satc and Corporal Iso have both testified that
h observed that the body had two bayonet wounds in its chest just before Doctor
K. Teraki performed the dissection, This testimony is entirely in accard with the
+  confession of Sergeant Mori introduced by the prosecution that he did bayonet the = o .
=" body, Captain Sato h-2 2cnfessed supervision of the crime and his participatim
therein, Coupled with the confession of Sergeant Mori that he received thase orde
'S fran Captain Sato this is sufficient evidence to prove this specification, agn.‘.lm
. both Captain Sato and Sergeant Mori, It is the contention of the prosecution that =
the allegations against each of the accused under charge two are proved beyond any *
reasonable  doubt]
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-8 Mnl‘nrmmhutt-hn defendants is that of neglect ordut.yin
. of the laws and customs of war, This charge is based upon the duty that is
X therefore this duty raverts to the camanding officer himsaelf
+ Bafore there be neglect of duty, there must be the impositicn of a dutys
h the that has been neglected by the defendants under charge three?
‘Comman Officer of military units, the dofendants General Tachibana, .
.ﬁ' Mori, Captain Yoshii, Major Matoba and Lieutenant Suyeyoshi were obl:l.gl.hd.
imposted upon them by international law the sclemn and absolute responsibli
x 4pma‘l;w.w.'tt'- prisoners of war while in their custodyl Articlee?3(c) of the Hugue
ﬂmmt:lm of 1907 states as follows: "In addition to the prohibitions pros
‘I:r such copvention it is espectially forbidden, to kill or wound an cnemy who haa
1aid down his amms or having no longer means of defense, has surrendered at dis— =
L eretion.” Article two of the Geneva Prisoner of War Convention of July 19’29
& in part as follows: "They (menning prisoners of war) must at allt imes be hum .
. treated and protectod particularly ageinst all violence, insults'and public ¢ o~
. sity." Those two articlos alone impose upon Camnmanding Officers, who have in t
. custody prisoncrs of war, the responsibility of seeing that these prisonars of x
. are in no way mistreated, It is the delibe=ate and intentional failure on tha p
" of the five dofendants, listed in charge three, to protect prisoncrs of war whaen
| the custody and under their control that has resultod in the promulgation of thi "L
charge against them! The failure to act where thero is a duty to do so is just i
. culpable and just as criminal as is the doing of an overt act in violation of & 3¢
. prescribed rule or regulation and the degree of cupability.is equally as greatl '*
, Sinco’ the basis of this duty grows out of the comnand relationship of the ’. '
defendants, I shall not attempt to further amplify the individual omissions and
failures of these five doferdants to protect tho eight prisoners of war involved
. under this charge, The proof of the first two charges and specification in and |
'. . 1te JAf sutomatically proves the third charge since the lattor is but an m:t.sranth
- of the former, The duty od on the defendants is to protect these eight s
" Morican prisoners of war while they were in their custody and subject to the -f-
. control of the respective dofendants and the open, flagrant and wilful failure to
afford this prctoction to these victims brands these accused as mﬂ.prit-u of the _,q

highest degree]
.-‘
' The most important defendant in this case in so far as the prosecu ion is
. concerned, is the defendant, Vice Admiral Mori. The prosecution of murders as & 1_-.
" war crime includes little or nothing mere than the usual eriminal law conception &
. murder. The prosocution of Admiral Mori who is not charged di:-actly with mrdnr,:
but who is chargod in one count with viclation of lews and customs of war and in

" six counts with negloct of duty in wviolaticn of the laws and customs of war evolw

" us into tho wider conception of what constitutes a war crimo, Certainly it is hot

: to bo donied that ono of tho cardinal functions of the prosocition of a war crime *
. 1s that examplos and procedents will be sot which shall serve as a notice %o futurel
despots that if they wago illegal warfarc thoy should be held strictly accountable
.~ for such, The case against Admiral Mori offors us the striking example of establl
;- ‘shing such a pmcedmt. Sl
! ’; .~ Let us now carefully reviow the evidencae as presented 1,::.ainat- Admiral Huri.

At has boon clearly establishad that from July 1944 until the £211 of Iwo Jima
:, n March of 1945, Admiral Mori was the senior militery officer in the Bonin Ie
f &tﬂ es well as the Comnanding Officer of all nwal forces and it has Ii.lmld.a
mFmadtmtinmnatminmimurﬁhinhiJmmmm
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. Mori, as tho senior military officor, would become the suprame commandot of all

- military forces, both ammy and navy in the Bonin Island area and direct the ope
. ions in defense of that area, It has been Mt-hurpmm, that Adoiral Mord |
. attended porsonally the conforence held in iugust 1944, at which time it was
- docided that the handling of prisoners of war would be delegated to the army. 1.
prosccution has strived in vain to find out from its own witnosses, as well u h
. of the defepdants, the details of just what agroements were reached at this o
ence and othor than broad genernl statements we still do not know the exact t
and commitments decided upon. A close reading of the testimony presented bﬁtnﬂ v
this commission will roveal that nome of the witnesses mentionod that this conle f
ance delegated who would be respcnsible for the actual execut ion'of prisoners af %
war and it scems at best that this specific point was left undotemmined, It is
immaterial howover, wheth s this conference actually agrood that tho amy or the
navy or neithor or both would in fact dispose of the prisonors of war, The im- =

N portant point is that Admiral Mori as the senior officer present at this conference
" acquiosed ard corsented to its terms and if the army did have the responsibility

o concorning the control of prisonors of war, then Admiral Mordi has by his ;artiulpﬁ
ation at this confoerence fully agroed and consonted to whatever treatment the l.llr
might impose on prisonara of war, Such eccneurrence and harmony with the plan as A
drawn up at this ccnfaorenco, places Admiral Mord in a position of knowing who was
to handle prisonars of war and demonstrates his complote cooporaticn and sympathy
with such a plan, Intornational law placed a duty upcm Admiral Mori to protect
these prisoners of war, He m ght dolegatu that duty to whom he pleascd, but t-hl___; 3
responsibility still rested on his shoulders to protoct all prisoners of war in th

4 Bon Island areal

The defensc would have us belicve that as 2 result of this ccnference the na .:_ 4
o has washed its hands of all matters concorning prisonors of war. The fnlacy of sug
. an assertion is damcnstratod by the fact that a fow months lstor,three prisocnars
k= of war wero axocuted by naval units directly under the command of Admiral Mordi. ﬁ t:
g heve heard the witnoss, Lieutcnant Comannder Miyzaki, tostify, as a witnees for
- defonse, that Commandor Komiura, the sonicr staff officer under Adairal kiord, ca ;
' in all units under the command of the Spocial Neval Beso and explainced the terms
k.- of the agrocaent reached at this conforence in sugust of 1944 scon after the cmt‘ G
o enco was hold, It bocamos therofore obviocus that if the navy had washod its hands
. of prisoncrs of war, that tho unit coumandors ofthe Torpedo Boat Squdron, the Yoake™
Wireless Station and the Suyeyoshi Tai would never have executed theso pris onors ‘1
in viclation of the August 1944 agreament provided such an agreement was in fect
o established, unleoss they had the specific authority and agreemtnt of their auprﬁl
3 comuander; the dofendant Vice Admiral Mori! Tho oaly conclusions that can be .",
&' drawn arej one the navy did nct wash its hands of ths control of priscners by t.l:.ii
August 1944 meeting or two if the navy did wash its hands of prisonurs of war by ',‘.
this August 1944 mecting, tho three executions by the navy units under the command =
of Vieo Admiral Mori could not have taken place without his consont, It is the . =
contention of tho prosecution that Admiral Mordi fully consontod to thesc mcutianqn
and acquiosed fully to their being carried out!

' Lot us observe tho cirecumstances surromdin.g cach of these axecutions, The P
victim Morshon was axecated by the Suyeyoehl unit in eccordarce with tho Mtant.i.cl![l
of Lieutenant Suyeyoshi, the Commanding Officer, This unit was directly under t.h;" :
comnand of Admiral Huri. This conmission has heard how the defendant &waroatﬁ.
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i gathered his troope tosﬂ-har and in A flery spesch before them, in an effort to

| and lator that he had boen so exocuted, o

* public execution with all personnel of that unit assembled. to soe this victim haw
- hia hoad sovered but for the one purpose of increasing the animosity of the **

_nftrur he had been infommed of its nature, Tho reason for this is obvicusly c
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" boost their sinking morale used thnﬁntiniuﬂirmuanmmpleofm!nurim
. with hatred for the Japanese bocausec he showod no fear at the time of this pub
~ insult., We have further hoard how this wimmﬂkmmﬂutmmd
mhm to thirty porsons, md that it was not conducted hlum,butthﬁ -
pumlnfthunﬂmnﬁuuﬁ,hththntthupﬂsmwmhhm a

.-'.-_
" The mmt-im ef I.d.mt.mt (rughn at the Torpedo Boat Squedron again ‘ltu e
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porsonnel present, Again wo note that this executicn was not carried out in se

 but that it was most public with all the porsonnel of the unit asscabled to seo

performanco and it is furthor noted thet this execution took place a relatively .
short distance from the hoadquarters of Admiral Mori himself,

The execution of tho victim Dye at the Yoake Wiroless Station, again was a
public spactacle viowed by large numbers of tho perscnnel of that unit in order ..‘.i
that the morale of troops might be bow ted by sceing tho "superman" Amorican die &
agonizing death bofore the oyes of the curious Japanese onlockors. &

"It 1o furthor notod that among the spectators at the axocution of York by the
307th Battalion on or about 25 February 1945 werec navy personnel in the fom of Oy
onlookors, We theruforo have Jour murders on soparato occasions in February and
March of 1945 at which navy porscnncl wero presoent and throo of which were carrie
out ontirely by officers subordinato to the defendant, /dmiral Mcri, You have s¢
that each of these murders wore public performmancos and known by the rank and file
of the personnel within the units, Doos the contention of the defonse that ths = =
defendant Admiral Mori did not lmow that these axecutions were taking place desceve
any consideration in the light of these facts? Is it reascnable to believe that
the lowest soaman in threo naval units undor his command could be spectators ab
these atrocicus deods while the Admiral sat in his hoadgquerters and lman nathing
about what was taking place?

L3

This commission must nevor overlook tho fact that the defondant, Mori, is a | 5
Vice Admiral in the Imporial Jepanese Naw and he did nct acquire such a vaulted
position by not knowing what toock place within his cammandl For the defonse to .
contend that ho did not know these exccuticns wero taking placo males a travesty.
of his position as a Viecoe idniral in the Imperdinl Japanese Navy amd weuld dugrudi
him' t¢ the position of being a blundering, stupid ignoramus and dope, This, I
add, is in sharp contrast to the description of Admiral Mori as given to this
dinmiur sicn by several of his staff officers whon appsaring as witnesses for the

ofense,

e e e, R o W SR WS I

T —— =,

Anothor factor nhich we must considor is that the prosecuticn has proved throug
the testimenies of Bnsign Iijima, lioutenant Commandor Shinoda and Lieutonant Gtﬂr
ander Miyazaki that the defendant Admiral Mori is a camnibal, It is of r‘lu't»hur :
intorest to note that if Admiral Mord did not know the flesh delivercd by Matoba " ‘
was human flosh, as the dofoanse now contends, thzt there has been not tha alig : '-'
indication to shuu that ho attempted to find ocut the sowrce of this human rlallh
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' He did not ask or inguire about the source of this flosh because he knew at the ..
. time it was brought by Major Matoba, not only that it was human flesh but from &
. whenco it camel Yes, it is ontirely correct that Admiral Mori did not inquire .
| about the source of this flesh, for such information ho alroady know, e

AN Tho prosecution asks tho commission to take porticular notice of a statemnt
.~ made by Licutenant Commander Miyazaki, one of Admirel Mori's Staff officer, when

- he appeared as a witness for tho defense. In this statement Commander Miyazait
quotes Admiral Mori as saying, "Many pecple szy that the cxocution of a prisoncr °
will bring up the spirdit, but os for myself I \iave tho opposite opinion. The szl
goes down,™ Why then would Admiral Mori make or bo promptod to make such a stat J-,.
. ment 1f ho did not know that such acts were taking place round about him? S -
v aspect of the circumstantial cvidence concerning theso points indicates clearly
~ that Admiral Mord not only new what w s taking place; but fully acquiesed therein,

i 1

i

#ho would bolicve for a moment that a Major in the amy would doliberately
: cause a vice admiral and mombers of his staff to comm.t cannibalism, wit hin his Pt
*  presenco, if tho major did not lmow, that the Admirsl and his staff fully acquiesed |
in their participation? If it plosse the cammission, the prosceution wishes teo
mest oxplieitly point cut that we contond that Admiral Mori not only knew of the
executions by tho navy, but gave his approval to thc same, Howover, tha prime
¢ fact romains, that it is entirely immaterial insofar as the chargos against Admipe l
' lori are concorned whether he knew or did not khow that these exccuticns ware t LI -
; placel The duty imposcd upon him as the Commanding Officer of all naval forcee in
i the Bonin Island arca and the senior military officer in that area requires that he

L

tho charges are concerned, Tho duty placcd upon him requiros that he should hava® o
known what type of traatment priscners of war wore receiving by units under his v
comaand, and his failure to know, as the defensc would have us belicve, in no way: i,
mitigates or lessens his responsibility, Aduirel Mori's crime is one of orldnion L)

- It is only natural that officers from his staff should attempt to covor up
' ond confuse thc issuos involved in this casein ordor that they aight protect their °
¥ former commander, tho defendant Jdmiral Mori, ns much as possible, Such a procode’
»  ure is both cxpocted and routine, Much has beon said by these witnosscs for tho g
dofense about how good and noble and how fine a character the defondant, Jdadral =

Mori possesses and he has been described as sitting in this court looking as L

' graclous as Buddha himsclf. Such flowery talk in no way hides the fact that this
'+~ @man is a cannibal who knowingly allowed men under his coumand to perform the most *
2 infamous of crimes in violation of intematinal law, I can but remark in respect

i to his appoarance in this court that a lion in a cage nover looks as forooious es |
: 4

F:
when stalking his prey in the jungle. LA
was tho senior military officer in the Bonin Island area as well as on Chichi Jima
at the time of the execution by tho Brigade Headquarters on lJugust 7, 1944 of

undor the command of Coloncl Kato axocuted York. The fact that those execit ions P
weras carried sut by amy units in nc way lessens the rasponsibility of tho senior

& .mdlitary custody, Even if we agree with the defense and concede that the army had R

should have so knownl If ho did not know, it is ontirely immaterial insofar ae P
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This camnission must nover overlock the very pertinent fact that Admirel Moxd .
Wosllhof and the unknomn flyor as well as in Fobruary 1945 whon the 307th Battalion ' |

military officor on Chichi Jima to protect these priscners while they were in h:l.l _-

in that ho has failod to carry out his duties as ho was sc obligated to do,
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~ oustody of prisoners of war and that the' defendant, idmiral lord, delegated his
. dutdos, concorning prisoners to the' army, this in no way alters the portinent poi. 8
. At assuo in that his rosponsibility, which ho could not delogate remains tho s 10,
~ and that ho was at all times responsible for the protection of these prisonars!

e N » |

15 The contention of the defense that Admiral Mori did not know the murdors
. taking place by various navy and army unite on Chichi Jima can in no way be
~ in viow of the evidence presented by the prosecuticn, This cammission has he
. tostimony of Captain Kosuga, tho junior tdjutant of the defondamt, Gounarnl Tachibda
at the Brigado Headquertors, that it was not o1y genoral knowledge at the Briged
- Hoadquartors that these axecutiors wero teking place, but that suck information
lmown everywhere he went, “The striidng proof, howovor that these exocutiins and x
dishonorable burials were tho genoral knowledge of all porsomnol on Chichi Jina,
beth amy and navy,’ is clearly demonstrated by tho parade of nearly two score of |
witnessos beforo this comaission both for the prosecution as well as those cf'the
defense who have tostificd from their own personal knowledge concorning murdors,
b camibalism and other atrocious events, These witnesses ropresent numerous set ra
- amy and navy units scatterod eovor varicus purts of the island. That all of tk
2 porsons should have known thet those erimes wero boing committod speaks for itae .
:"; to conclusively prove to this esmmission that knewledge of tho comittmont of those.
Rl atrocious cri os was known throughout tho width and broadth of Chichi Jima by SN
® personnel of all ranks and stations, Therofore such knowledge must bo imputed to '
i . the defendant Admiral Mord, Is it in eny way pessiblo to beliove that such a erouss
A section of the personnel on tho island of Chichi Jima including of ficors and
.~ mon could testify concerning theso facts and admiral Mori who wes the senior militas
- officer on thoe island at the tine, know nothing about it? In the light of these =
.;‘ - facts to ask this quostion is but to answor it? B
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This cammission must not overlook tho vory important fact that the dofendarss

5 . deliberately destroyed all tracos of ovidonco ecneerning thoso priscners of war By
' Chichi Jima and confronted the Board of Investigation with innumerable falseificei— .
F ions concerning the whercabcuts of priscnors of war. Tho destruction of these .

. documents wes in direct violation of the Potsdam Agrocment, This commission should ©
g also boar in mind thoe location of Chichi dima. Beginning with the establishment
] of /morican Basos in the Marianas Islends, for the purpcso of attacking J apan, -+

b - Chichi Jima bocame subjoct to a tramendous norial bombardnent as it laydiroctly .
i on the route to Japan., Flanos returning from Japan often dischargsd their bombe
i there and aftur the fall-of Iwo Jime the island was subjoct to almost ccntimious 4
S attack by fighter plancs, as weld as from units of the floet, The army and o
" and marino corps show long lists of persons missing in action in the Bonin Island B
- and the totel reachos sovorel hundrod, We concode that most of these porsons met
it their deaths in accidents or coabat, but the law of averages requires that a great
s number of than would get ashiore safoly and be captured as prisorers in that area,
b Wo arc only ablo to prove the deaths of oight men, but fhe ringing indictment = W
&8 | stands against those defendants that fram July of 1944 until the end oftho war thent
is not a single american alive wio evor fell into tho hends of the defendants in ¢
that areal Such an indictmont alene should convict ovory one of these accused]

rf
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o The prosecution contends that tho fourteen defondants stand bofare this
- commissicn guilty boyond all roascnable doubt of the charges as proforred ag Ainat
4} them, They have been brought into this court and given cvery opportunity to defent

.. themsolves in a fair and impartial trial, All the rights that they so ruthlos
- failed to give to the vietims on Chichi Jimn havo been affordod to tham by thi
. commission and they havo boen weighod in the Judmmtmdhundﬂhﬂng_ﬁ'; 3‘
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= "The United States Govornaont warnod Japan on too mumorous occasicns for me o'
. oito, that it would hold strictly accountable all persons who have coomittoed such
~ outragous acts, These dafendants arc classic examples of-the type of persons to s
. whom Proaidont Roosovelt directod his warning of August 1, 1942 when ho said, "It .
. is only fair that thoy should have this waming. Tho time will come when thoy will
" have to stand in courts of law in the wvory countrios which they are now oppress LE
- and answor for thoir acte". Indood the time has nct comel The Internatichal Law
. Documonts for 1943 contnins tho list of forty-twa spocific protests thet the State
o Dopartment sent to Japan in the yoar 1942 in an effort to obtain frem Japan the
"~ fulfillment of its committment to troat imordcan priscners of war wth humana ans e
- civilized princivals and it furthor liste forty-five spocific protosts to the 8
Japancse government in 1943, It is the fulfillment of these solgmn pledges of one ,
. govornmant that has brought theso defondants bufuro thls ccmmission and demonstratos - SS
. to tho world that thoso plodges by our governmont wore not idle gesturas, ,“) j
L * s =R i
243 The sonior officers prosent before this ccmmission aro not youthful war sealo 6 ]
. inspired by a sudden fanaticism, but those arc mon who have mado a lifetime career =
L. out of the pramulgation of this wild Japanose obseseion to conguor the world, S
. are not being triod for the waging of warfare, as such, for hnd they wagod logal 8
and lawful warfaro thoy would not be bofors this commisgion teday, but thoy would = &
_ have boen leng age damobiliged in their homeland, Thoy arc before this cemmission
65 becauso thoy waged 11legal and unlawful warfare in viclation of internaticnal law] o
3 Those sonior defondants are ‘tho carcful, calculating and schoming intriguers who . -
. fostored Japancse military expansicn in order to increase thoir own porsonal power
B and glory and what earod such obsosscd mad men for the lives of priconcrs of wary 0
Those dofendants are tho converts of a mad militaristie inebriatisn that ccenatitutes
not a "Lest Weokend", but a lost destinyl e -
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R Tho world stands on the threshold of a now ora and men continues to struggle to e
e, rid himself of his groatost enamy, war, These defendants bofore this commissicn
'\ will novor again bo in a position to ropeat thoir despicablo escts, They stand Aned
% bofero us crushed and breken, Any sympathy on this score for thoso defondants waald
*  have a profound effoct on future generations, It has boen so ably statod by Winsson Lk
& Churchill, to tho effoct that the punishmont of such men es theso shall stand as an" -
| example through the annals of time as a warning to ell who would ropoat the sane, _*"'
I say to thd =,
; commissicn that the principal defondamts of this case are boasts in the form of me g
' They stand befere you prevon beyond all reascnablo doubt os the instigators and - |
®  performers of saae of Lhe mest wicked and inhuman erimos ovor heard in any court,
® «  anywhoro, and at any time. The prosecution demands thot this commission retum a
" finding of guilty against all fourtoon dofendants with due emsideraticn of their
¥ military position and station in life. The prosecution further demands that this
| commission return eentences calling for the suprume panalty to be paid by the
8¢  defondants General Tachibana, idairal Merd, Captain Yoshii, Major Matoba, Captain
& Sato and Lioutonant Suyeyoshi] World soclety has no place nor need fur such
'\ sadisticsl manians and depravod men]! In ruspeet to the eight defonseless victias E s
i Whe recoived such ignonimous deaths .and in further respect to our domrades who gave .
thelr lives that we might enjoy the blossings cf froudom, such a sontauce must be =
returnedl To broak faith with them would make us not wrthy of the blessings they
have socurad for us, Although we hold no malice or hatred for those defondants, wa
.. do condemn tham in tho light of what they haw dcne as revealed to this comaiss ﬂ ;

"

Of somo men it is said that thoy aro wolves in sheep's clothing,
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~  and this is not the place or time for sympathy in thelr behalf] The lapse of un
and the tormination of hostilities tend to make us forget and forgive, but Isay ¢t
this commiseion that the ayes of the world watch your docision and the hepes of

rut.urn gencraticns rost on it; We cannot allow cursalves to bocome soft haut.ad
and close our ayes to such decds nor forget them]

With this comnission rests the rosponsibility of carrying out the solean =
plodges of our govermnament, end of keeping faith with our fallen comrades in ams, :
Will it be said of us as tho Gormans remarked at tho ond cf the last war that we
are too soft n.nc! toc forgotful?

&HE
"'| »

In conclusion I wish to loave you with this thnught, as sv aptly expregged E:h
the great words of Rudyard Kipling, "Lord Ged of Hmt.a[ be vri:t.h us yot,.ls

forgot, loss wa forgotl"

Celumb, £ FK o
EDW.RD L, FIELD e
TIUTENANT, USNR |
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LIBUTENANT COMMANDER DQMAID H, DICKEY, USMR
of the Commission:

o Ll 4
hlmamtHﬂ-umt-h:buhnlrortmarth-muud,ldnmtm-'
6 touch greatly on the legalistic aspects of the uhu-;u and specifications "

; il t.l'tq apply specifically to certain specifications. The legal phase will {1-
"'%owrud genarally by the Senior Defense Counsel,

Before I enter upon a discussion of the evidence and tutim, I should li.h
o review briefly the background of the defendants charged here as war: e:iminlh.
order to consider properly and judieially every phase of this trial, the ca o
l:l.nn should understand the general character of the Japanese. And yet, that phrllil
_ '. in itself is an anachronism, May I quote from the "Pocket Guide to .I.lpan", a book=
" let published by the Army Information Branch, I&E Division and approved by Fleet
. Admiral Nimitz, "You will never fully understand the way the Japanese think or do
- things today, because in almost every way our ideas are exactly opposite to t.h.:lﬂr i
. and, as a result, our actions are too," Contrast this with the peoplos of the other
Axis naticns, The Germens, fundementully, are very similar in thought, action, mﬂ-
" reactin to cur own people. The Italians can be campared basically with the hodge= =
 podge that is called American., " Their backgrounds show similarities to curs in oul=
i ture, and ideology. Music, art, government science, literature - nll of these ° ;«
things are known and appreciated alike both by the other Axis naticns and by our @ r"_'
givilization. True it is thet their desire fur power in recen} yeors precipitated
_this terrible war -~ but certainly you can understand the Gemmon mind, and expect him
to be governed to a large extent by the same basic principles which suwrn the cther
- Caucasian naticns. But contrast this with the Oriental - whose ideas are exactly

q: " opposite to ours, and as a naault their acticns are, too, ; A

The booklet goes cn to say, "In time, the Japanese naticn can be taught to
1 think that other people have rights.” Plﬂﬂ.ﬂ-ﬂ notg,"In time." Still quoting,

' "Three main factors have more tc do than anything slse with the strarige ideas and
. acticns of tho Japs., Thesc three influences have been bearing down on the lives of
& the poople of Japan for so l:ng that finally they have shaped the perscnality of thl*

: nati-_n. Thaoy ara: ;

1. Shintc (the religicn),
2, Tenno (the Empercr), and
3. Bushido (the Way of the W.rrior).

* "Shinto is the naticnal religicn cf Japan. To begin Hrith, Shintc was based on
" worship cf nature - the birds, trees, waterfalls, ctc, criginal type of Shinto
' still exists, However, in the course bf recont l‘liEtDI'_? t.hn iarlﬂrdn and puli.td.ni.ﬂﬂ,
" moved in on Shinto and developed State Shinto, which is tho enforced religion of al .
Japanese today., Under State Shinto, which is ancestor worship twisted to fita =
5.3: icheme of slavery and conguest, the Empercr is divine, He worships the Sun GQoddess
'and the Imperial ancestors. The rest of the nation worships the Imperial ammu
88 well as their own ancestors, Both Imperial and common ancestors are linked to-—
Bet in the Japaneso mind,

. 1,'

~ ™wo othor prineiples of State Shinto (1) that J is the of th
1 :m.:;mh, i:mhamslmd,a;?{z} 2 ,;ﬁm 2 hq‘ S
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:  "Porhaps the most serious thing sbout State Shinto from our point of view 1l
bcl.urf that Jep soldiers killed in battle become protective gods who watch over
the homeland, They sre enshrined in the Yasukuni shrine in Tokyo, whore their nsmes
re listed on little tablets.® "
i " Knowing this sbout the religion of Japan, it is casier to understond why le
merldm't. thmhmwhmthw;anﬂhnranﬂdvthurnnmﬂllﬂ'
- %o be killed in battle, " s
g To tho Japanese the Emperor is sacred. Prince Ito, who wrote Japan's constit= u‘l
' ution said of the Emperor: 5

3 'The Emperor is heaven-descended, divine and sacred; he is pre-eminent above
g all his subjects, He must be revercnced and is invieclable, he has indeed to .
z pay respect to the law, but the law has no power to hold him sccountable to 1%, "
i Not only shdll thore be no irreverence for the Emperor's person, but also he
shall not be mede a topic of derogastory comment nor ono of discussion," g
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By "Ito wrote these lines 50 years ago, but the Japanese people have clung to his
*  teaching, Ever since, the war lords have used the Emperor to promote their owm
. schemes of conquest, He has been their tool. They have used him to stir up the
' JJapanese people to new heights of fanatacism,

®'o sum up, to the Japanese, the Emperor is a demigod, as well as their politi=
. cal ruler. He is religion and politics in ome, No cne can stand sbove him or look
" dowm on him, When he nasses through the streeta, blinds must be tightly drewn om In*
. windows sbove the first floor, He cannot be imitated, Only the Impérial femily -r
" own a maroon cer, MNo one can touch him, All things emenste from the Emperor = _
. the crops, life, victory, It is in the name of the Emperor that Japan set out to
-‘ * bring "peace, enlightennent, t-mth justice, and eo-prosperity" to the rest of the
el mld 4 !
- ey
"Bushido (the way of the warrior): After defeat the Japs will be vengeful, :,
5 That is part of their code of behavior., It is a code handed down from foudal tiul. P
, It- is known by the ocne word: "Bushido". a 5.

P "Bushido" is a word known to every Japanese boy from the time he is old annn.h, y
1 to toddle, Literally, "Bushido™ means "Tho way of the warrior”, It is a code based o
.' on tradition and legend, There is no actusl written formula for it, but it stresses
lmltjr above all else = loyalty to a master. In foudal times it wes loyzlty to a '
i feudal lord who was the big boss. In modern times the war lords have focussed
~ "Bushido" on loyalty to the Emperor. It is a one-sided code which calls for loyalty
. and sascrifico on the part of the underdog but puts no corresponding obligation on ﬂn t
~ master. Under "Bushido" the little fellow pays, The Japenese don't believe that -

‘_-J,wnltr begins at the top,

"Bushido" taught ite followers to keep ¢uu1, and not to draw s sword except ‘Mu
it. The old version taught not to hit an opponent when he :I.|dm,hutthu3
discardod that part of it as obsolota,

A
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fUnder the "Bushido God-' ‘deceit and treachery are parfectly permissible, H e
thqr are employed to achiove a dosirable ond, .;__

"The classic example of how "Bushido" works is to be found in the famous "Tale
* of the Forty-soven Ronin", The story is familiar to every Jap. Ho considers it a
;pﬁﬂtmluafbhawheimldm. It is told to the nﬂlut.okﬁldmhr-\
~ their fathers, : . 1

,; "The l‘l‘.m is abeut a feudal lord named .hum, who wis in attondance on tha «
ﬂhngun. The Shogun was the big chief - the ruler who stole the Emperorts puﬂrluf' 3

2
o

“inothor feudal lord named Kiro insulted Asano. This happoned in the sltnglmll
yalace but Asano drew his sword and went to work on Kire, with ocut killing him, 4 -
“A private brawl in the palace could not be tolerated, so when the Shogun h --.?5'
of it he ordered Asano to kill himself by committing hamldri the same mﬂn;. :
Asano followod instructions., Afterward, his castle was confiscated, uls family .
doclared extinct, and his followers werc disbanded, They became "ronin,” -_u

"Asano's 47 "ronin" scattered all over tho country, They tock small jobs here *‘._L'
and there to avoid suspicion but all tho time they were plotting and scheming, L

"Suddenly, on a sncwy night two years later, thoy joined in an attack on Kirots =
mension., This time the job on Kiro was campleto. Tho "ronin" carried his head
through the stroets to the temple yard where Asanc was buried and set it up on
master's grave, For doing this they were ordered to commit harakiri. Theyalso
followed instructions and wore buried in the same temple yard as their mastor, I
Their graves in Tokyo have since been honored as national momumonts, That's the
dif ference between the way we rogard gangstors and the way they do. o

: “What we think is decent, and count on in other peorle we deal wi th, mcans
" nothing to the Japanese, His notion of honor is entirely different from yours,®

Further information about the Japanese ideclogy can bo found in "The Pacific
. World", edited by Fairficld Osborm and published as a part of "The n'l.f;antry =
Jwrml“
et
[,

"The educational systam of Japan, to which American scholars have substant= &
ially contributed, is thorough and efficicnt, Vhen one realiges that all '
learning has to be suparimposed on the cumbersome’ system of character nr:l.t.‘ml-
. used by the Japanese, it is amazing thst they have accomplished so much, and .
\ 4 that the purecentage of literacy is onc of the highest in the world, Eduna.t-iun

. is compulsory through the sixth grade, even though thero are no free schoolsy

This educational system is directed toward creating a state of :I.ndividml
repression, Fram the prinary schools on, everything 1is regimented. The
children are little automatons, and the principal orders his teachers dbout as
a general does his officores, Ewen tho sports are cut and dried, and enterod
into with deadly sarioushess.

g o ey i

The people thamselves are dominated by two forces - traditicn and re
- Tha huw hand of traditicn may be illustratod by thoir capital city. The =+ °
census of 19&0 gave Tokyo a populati-n =f well ovor T,MJ,CI‘.‘.IJ. It hll ].u?‘
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business districte and several large newspapers with a daily eirculation runnd
into the millions., It's modern subways are cool and clean, have indirect
lighting and are doccrated with vasca of artificial flowers, The nﬂmﬂ
trains coming intc its throoe large staticns arrive and start with m:eh
noss that pooplo pet thelr watchos by them, Yet, in this great city, the 4
with a very few excopticns are not named, and the hcuses in a given area are

numbered in the order of erection, without regard to their relative panit«im
The hold of tradition is also evidanced in tho written language.

2 There is no such #hing as individualism in Japan, Fraa the time the child fa
e old onocugh to go to school, he ceasos to be an individual and beemes & unit
- in a group - a cog in a manhim First he bolongs to the family. All his *.-'-.-
doings are decided for him by family ¢ ouncil = his oducation, his subsequent
occupaticn, his marriage, - his future, If he fails he may commit suicide - ne ;:
because cf discouragament, but bocause through his failure his family has los
face, If his parents 1cuaa money and cannot see him through his education, it
becomes an obligaticn upon the whole family or clan, nct because -f sympathy
with tho y-ung man, but bocause the family would lose face if cne of its memk . _.,-
started s-mothing that he could not fimish. If a Japanose businessman in a
foroign city is about to bocome-insolvent, the other Japanese merchants in the =
city will unite to help him -ut, for the same reason. Theso imperscnal relats
ionsheld inall sreas of life - family, school, university, place of business ':r

angd ecvate, 3 -~
"1

In Tokyo there is a groat shrine, the Yasunkuni, where tho names of all
Japaneso scldiors who have given their lives in bnt-t-la are inscribed. They
thus diefied, and, according to general belief, thoir spirits help the liﬂ.nl
in their strugglo against tho enemy. On the m of battle, camrades fill thd,r
cantoon cups with ¢'ld water and drink the toast, "Till we mcet at Yul.mkunilﬁ- r
Then they charge the enemy. It is all part of a pattorn that was cut for them
centurics ago, and fram which the Japanese people have not deviated. Nor will {
they, until the military power of Japan is destroyed and the pecple develop ﬂ!i L
are exposod to a new philosophy of life., N

v

Wo sec a poople shecplike in their enthusiasm to follow, amenable to prnpo-g;‘
ganda, who bolieve with  fiorce fanatieism that they are the seed of the sun, =
the beloves of tho gods, the pradaatinnd saviors of civilization,"” 13
These quotati-ns and referenccs cculd be multip]iad considgrably, but it W: -

seam that these were sufficient to point cut clearly and unequivocally that the "-‘.‘.
defendants in this case shculd nct and cannot be judged in their conduct by genemal
standards, In a civiligzation over 2600 years old, tney hate had contact with the
~ western world for only approximately 90 years, I have scon Sumural swords which = =
.~ were over 500 years old, handed down from father to son throughcut. the generations, =
Do you realize that these swords were forged befopre Amorica was oven discovered, Cal ™
i ‘juu expect a pecple who have followed a campletely alien philosophy and way of ]:I.IQ ;,
for that pericd of time tc suddenly roverse entirely and immediately assume the
standards-- and the responsibilities = of.the newer naticns, Because wo have ¢
. erod them, we now are in the process of judging their dceds = not by the code nlﬂ. .
~ they know and to which they conform, but by our own code, which we have imposed up

. them aftor the act. I have hoard the Christian doctrineg cited as a basis for
. condemning their deed; unfortunately, possibly, the ﬂ:mt-m doctrines have not yet
~ bean accepted to any extent in the Orient. Execution by the sword has beon condomngy
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s court as a particularly heinous form of death - yet it is the warrior's

in Japan, and the accepted mode of execution - so much so that Kendo extperts
ooked up to and revered for their ability, as we award medals for marksmanship

If this comnission is to act in an impartial manner in judging these defen
en it should take into its consideration the ideclogical differences between t
apanese and the western world, as well as the actual f8°ts in each case, It &
scme future date that their way of thinking will conform to our way of thinl F',;-
quote the "Guide to Japan" again, "The peace-loving nations of the world must
the Japanese habit of mind which is dangerous to peace and the rights of other
s", In time, the Japanese nation can be taught to think that other pecple
- rights" - but until that time comes, we should not judge past esvents by
~ future expectations,.

ﬂwnn].].;r speaking, we shall attempt to argue the facts in this case with BEE
reference to the defendants by grouping them according to the charges. This again
runctuates another of the inconsistencies in this trial, The judze advocate arguec ,'f',
and apparently effectively, since the ctmmission upheld his argument - that it was
necessary to try all 1, defendants in joinder since they were so intricately :Lum#
#  ed one with the other that trying them separately was impossible - and then thu ;
. judge advocate immediately reverses himself by presenting the evidence in groupdn .
- corresponding to the various charges, and separately attempts to prove sach murder, ‘,_
. The defense found it very simple to follow the same line of presentation in behalf
~  of the accused, since there was a natural and inevitable division between the =
*  wvarious events that took place on Chichi Jima - and which are charged jointly hﬂn 2
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2 The accused Kido, has been charged jointly with Tachibana in the murder of o
g two prisonera of war., OStated in that way, it seems a possibly proper joinder; but o
*  let us put their ranks before théir names; Superior Private Kido and Lieutenant i
. General Tachibana are charged jointly with the murder of two prisoners of war; a
' - general and a private cooperated to cause the death of two victims - that's what
¢ the specification says.

It seems rather futile to argue before this commission in the case of Kido,
' Five of the seven aembers of this commission have already sat in judgement on anothe
. private charged with the sune offense against the same prisoners at the sane time
. ard place - end in sitting on that other case, they heard th4 name of the defendan
Kido time and again., There is not one of-them who can erase the memory of what he =
heard previcusly frem his mind while they hear the testimony this case - it ia:
psychologically impossible; memory is tow peraistent to be eliminated at the will nf '
. the mind, Nevertheless, Kido deserves the best argument possible, Here we have as !
"a "war criminal" the orderly of a high-ranking officer., One day at bayonet pmﬁn‘- 3
~  he is ordered to carry out an execution using his bayonet as the weapon., He is .
' paturally hesitant to employ his weapon against a living human - but this is war, g
is a soldier - and he has received an order, He obeys that order - and a year -
. -ater finds himself charged with viclation of the laws and customs of war and the 8
moral standards of civilized society. What does Kido know about the laws and L 1'
customs of war and in fact, what does he know about civilized society. Kido has =
- received at the most three years o: schooling ~ whieh is much less tnan usual in
' Japan - and actually less than the equivalent amount of time spent in three grades
. in the United States. The terrifically involved Japanese language and method qt*” .
 writing require much more time to be mastered than the American language. Kido ¢
barel; mmmn-yummn.wummﬁmmm
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the proper treataent of prisoners and the Geneva and Hague conventions. All
-, Kido lnew was how to famm and care for his family -~ how to be g loyal obed:
- Japanese soldier - and how to carry out orders without questioms. The entire k.
-' his "eivilized society" was the small property which he cultivated - _
- of an army defense garrison. No amount of "presumptions" and =
. Mduties" and similar phraseclogy advanced by the prosecution can impart to Kide
" #n actual knowledge of the violation of the laws and customs he is supposed to have
. committed. numlrhnmdmmurnuuhhhhulmnmtnuberth-omﬂuf
. a superior officer - and to fight to the death in honor of the Emperor.

Kido is even more unfortunate than the other accused who have appeared befors
this commission in his family relaticnship. As you have heard, he is an o
with no brothers or sisters. He does have a wife and child, This lack of relatis '
is to the Japanese much more tragic thain in our own courtry. In Japan, the family
ties are very strong, and it is the duty of all members of the family to look ocut "=
for the welfare of every other member of the family, If the father and mothar
become incapacitated, it is required that they be cared for by the children. If
| . one son has the misfortune to do badly in business or othermise suffers loss - the
' other brothers and sisters automatically care for him and his family, even at great -
; sacrifice to themselves, To do otherwise would mean loss of face for the whole s
family, Therefore, an orphan has no one to whom to tum for help if things go :r £
badly ~ and I can assure you that "friends" do not extend their friendship to that
extent., I can recall one specific incident that I believe shocked me wore than w
other thing I ran intc during the war, One late evening in Okinawa we were at-appud
in our jeep by a group of natives on their way home from working in the fields. They
finally made us understand that something was wrong back the road aways, so we
returmned and were led about 200 yards from the road into the middle of a field,
where we found a youngster about L years old (though he was no larger than an 18
month old American boy) with his head badly cut, barely conscicus and thin to the
point of emaciation. After getting him to a haspd.ta.l, we discovered that they had
left him there(anyone of them could have carried him with no trouble at all) b&ua.u.u
. he was an orphan and therefore none of them .had any ocbligation to care. for him.
_ Actually, they felt very magnanimous in having told us sbout him at all. Kido has
left behind him in Japan a wifé and a small child - and there will be no help for A =
them with Kido absent, neither froam friends or the state - for the family of a -
convicted war criminal has no chance of help fram the gowernment.

The SCAP rules state that "action pursuant to order of the accused's mpuriﬂr,.
* or of his government shall not constitute a defense, but may be considered in .
; m.i.trigatim of punishment if the commission determines that justice so requires., =~ =
! Quite properly under these rules, the defense might well introduce testimony as to _-jk
cbedience to orders after the findings of the comnission. Nevertheless, the defense
has taken the position that these SCAP rules are only permissive, so far as this 45
comaission is concerned, and that the defense will be presented in accordance with 2
th » rules and regulations of our owh military forces. And does this commission
realize just what the difference is between the rules set up in SCAP for the trial ".:i..
§ of war eriminals and those set forth in the rules of our own ammy. I refer the
* commission to the Rules of Land Warfare Basic Field Manual FM 27-10 and parl-inular]; N
- to section 345.1 of chapter 11, "Penalties for Violations of the Laws of War." In
¢ this section it is stated:
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. wise - as this camission knows of it's own knowledge, he could expect no better

" togethor with Yoshii, the Comaanding Officer of their unit, and General Tac

(’_:: D o O’F

"Individuals and organisations who violate accepted laws and customs of
war may be runished therefor, However, the fact that the acts camplained ﬂf
were done pursuant to order of a superior or government sanction may be te
into consideration in detomining culpability, either by way of dofense or n
mitigation of punishment. The person giving such orders may alsoc be punished,

By order of the Socretary of har;
G.C. Marshall, Chief of Staff,
15 November, 1944.

Thues we come to the grﬂat.eut. inconsistoncy of all; a soldier in the Jaopaznese
army who followed that army's rule of absoluto nb-aﬁiunu to orders camot avail -
himself of that dofense when tried by an American court - but a soldier in the UiSs )
Army has that defense available to him under the same circumstances. And please
note that General Marshall has not qualified that defense by making it obedience
to a logal order" - the statement is unequivocal, Will you judge this man by a
special set of rules and rogulations, established aftor the end of the war - or
will you judge him by the standards established for our own ammy in time of war -

Kidoe in his own mind and by his own standards and by the standards of the W
with which he served and by our standards is irmoccent of murder. He did not :
volunteer - you have heard cornsiderable testimcny to the fact that he was selected
by Colonel Ito for this task; he wes given direct ordurs by a colonel in the army
in front of a large group u.f men; to have refused to carry out the order wuld
have beon the most serious kind of discbedience - and furthermore, so far as Kido =
know, it was a legitimate order; he was not versed in the technical details of how
& man was condemned to death; the army said he should die, and that Kido should
carry out the execution. So far as he knew, that was the proper way to treat )
prisoners in time of war., From what he'd been told through propaganda and other-

l
treatment if he were captured by the enemy; in fact, he might expect worse, by
having the axecution preceded by torture. Therefore, Kido carried ocut the order = =
and the prosecution would have you believe that there was no justificable cause ill
Kido's caso, -
Coamparing the proof offercd by the prosecution with the specification it is = ¥
obvious at cnce that many of the itams have not been proved so far as Kido is “-
concerned, Thore is absolutely no proof that Tachibana and Kido "acted jointly®, &
The gep botwoen general and private precludes any such possiblity, The greatest 8
discrepancy, however, is the failure to prove that Kido had any part in the slaying
of both priscners. The proof offured shows only that Kido was concerned with one 8
Erinmur, “the one on the righ" and had nothing to do with any other priscmer,

either did Kido act in any way to behead the prisoners with a sword, as set forth
in the specification. To hold Kido responsible for the killing of the second . -
prisoner and for beheading both prisonsrs is obviocusly farcial., He did not cause 5
it; he could not have prevented it. -

The next specification of the first nha.rga alleges that Hayashi and llat.m‘l:-anl*
 the Commanding General of the First Mixed Brigade, acted jointly to kill an Anmer: ‘
T ,primr of war, It is mrthar alleged that they acted "in pursuance of a ca v
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dntent", This specification brings out the great advantage given to thlr prosac

- in trying these persons in joindor. The only reason for the acts performed by

" defendants Hayashi and Matsutani wore the orders received by them - and yet, to
! those orders ad a defense immediately throws the onus of n-pmﬂhmwm ;

A fendant. The position is deplorable, both frem the point of view of the
~and from the point of viow of their counsel, The judge advocate noed do little

. more than throw out a few items of testimony - including the introduction into

Lk evidonce of the interrogation of one of the accusod given under the questionin

- of a rather unorthodox Board of Investigation - and then sit back while the d

- ants prove his case,

So, much as we dislike it, we must at this timne point out to the cammission
that t.hn only reason that thua two men are bafore this commission as criminals :Lt
because they followed orders. They were selected for the task by their mnmﬂiu*
officer - and their only qualification was that they were young and untrained,

Both of them were in what corresponds to the Naval Reserves - with little or no
experience as officers. They were not experts in Kendo, they were not vicious,
bleodthirsty militarists anxious to show their sitill before a crowd of admiring
onlookers = they were simply inexperienced cammunication officers, capable of
handling the radio trafficj,but certainly not of the militaristic cabal which
precipitated this war, Each of tham wont privately to the Commanding Officer, "
begging to be excused - and wore told in ng unoertain tems that they would obey
the orders they received "or olse", Neither of thom was oxpert enough to make a =

c.oan cut. They even had to be coached at tho scene of the axocution by the L
Commanding Officer sc that t-huy would not cut themselves and could toke the proper
position and stance. Did they "pursuc a common intent" with the other named ..__ ~__
defondants? The testimony is cobviously to the contrary, We have the confirmation
of another officer present at the mcal at which they received their orders that they
were summarily told what they would do, They did not volunteer for this task - ¥
they were forced into it. SCAP says this is no defense - our own war department =
says that it is? Whom will you follow - the Secretary cf War or the Supreme Commands:
er of the Allied Powers? You cannot rely upon the Supreme Court of the United
States to give sanction to the SCAP rules - tiey spocifically disclaimed any
opinion on that subject as not reviewable by them,

We come to the further question in this case of "when is a man dead". Is it
when his heart finally stops beating and his lungs stop breathing, or is it when he
is so wounded that there is no possible hope of recovery, everunder the miracles
performad by modern surgeons, A man has his neck severed from the back to such an
extent that tho spinal cclumn and all of the nerves contained therein are forever
separatod. Perhaps the heart continues to function automatically for a few minutes
more - especially if the jugular vein has not been cut and the bleeding is thus
slower, But the man cannot live longor than tho time necessary for the heart to
coase beating., JIs a blow struck under these conditions murder? Can aperson this
far dead, with no hopes of recovery, be further "killed" by another blow? If he i
cannot - thon Matsuteni ie not guilty of murder, but of some lesser offense., The -.
evidence goes oven farther than this - the prosocutions witness Tamamura stated t-hil#«
he did not sce tho blow of Matsutani enter the previous cut, but slide off the back,
. bocause of the awkward position of the body after the first blow, We contend that f 2
| the accused Matsutani is not gullty of murder in any degroe, and the words "kill" '1'

. in the spocification have not been proven as to this particular defendant. We s
~ fivthor contend that both Matsutani and Hayashi had "justifiable cause" fram t-llﬂr
'3 of view - just as would any exocutioner in any state of the union or any
. firing squad in the military forces. Mmommwtmw qu "':
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The next specification involwving the accus.d whom I represent as counsel is
§.  the fourth under Charge I, In that, it is allogod that Captain Satc and Corporal &
. “akamura actod jointly and in pursuance of a common intent with a Major and a 4
. Udoneral. The facility which enlisted men and high-ranking officors got togother =
- with their plots and plans, according to this arraignment, is a great contrast t-u«t
- similar situations in the Allicd armmed forces. Again we arc confrontod with the
. unpleasant task of placing tho blame for this episode where we think it proper = =
on those who issued the original orders and not on those who carriod out those
orders - and in so doing, we strike again at co-defendants, to the great assistancs
. of the prosccution. From the witnoss Sugiyama, we heard how Captain (then First &
i . Licutenant) Sato was summoned suddenly to the office of the Battalion Comzander and
& abruptly ordered to propare to execute a prisonar. Captain Sato has given us
furthor tostimony on that fact, including the unexpectedncess of the order. The
captain had gone to tho office in the full beliuf that he was to bo questioned . 8
about the reports he w s making on positions - his primary assignment with the B
battalion at that time - then, without warning, he is ordored to behead a priscner, =
The prosecution will undoubtodly emphasize and re-omphasize that it was Sato's duty &
to refuse to obay such an order, and that bocause he did not, ho ia gmilty of i
viclating a host of conventions and customs as well as tho mnra.l standards of some =
nobulous Yeivilized socioty" which the prosecution, for five long trials has nover = &
defined. I submit to the commission that to axpoct an officor in Sato's position =
to rofuse to cbey such an order is to bo entirely ignorant of the Japanese mind and
§- temperament, And I will go further, gontlemen, and submit that if a comparable '
. ° order had been given by a Marine Corps major to a Marine Corps first lieutenant
to take a:firing squad and shoct 2 Jap priscner on Iwo Jima at the same time that
theso events took place on Chichi Jima = that the first lieutenant would not have . %
hositated any longer nor protested any more than First Lieutenant Sato did. Orders &
under the grualing, pounding stress of battle assume a far differont aspect than

they do in peaceful surroundings on a quiet military installation. The most o
significant aspect of those orders, and ocne on which we wish to harp lecast, is tha =8
source of those orders. First Lieutenant Sato was unfortunate in having as his = =
superdor officer one who would brook no argument or refusal - and is said to have 8
anforcod obedionce by the most drastic physical means - and by his owr hand. A ’
A commanding officer who, by his own ndmission, was abnormal. Sato followed his 8
orders - and in so doing, was campelled to give orders which involved others, The ©
prosecution would have you believe that Sato received orders applicable only te
himself; in other words, that Sato himself should have carried ocut the execution, =
and not delegated thet task to his subordinates. We cortend that this position is
untenable, In accordance with military tredition and custam,both in the Japcnese 1NN
amy and the Allicd military forces, it is expected that the officer ' ' wham an . N
order is given will merely supervise its executicn - not thit he will carry it out =8
himself, unless he is so directed by specific instructions, as in the case of
Haa'ashi and Matsutani. Accordingly, Sato was under no obligation to use his own i
sword on the prisoner - he was meraly requircd to see that the orders of his
superior officer were carried out in an expeditious mecnner and proper fashion.

This brings us logically to the next accuscd = Nakamura, I think without
doubt that he is onc of the most unfortunate of 211 persons to be brought bafore
this ca.aission. Lot me review the picture for you, both as brought out by the
tostimony of Captain Sato and by the testimony of the prosccution's witnesses,
Captain Sato had plamned that the axecuticn would take place in the evening, when
. the men would be absent fram the place and no longer on working details at the - dud
" position fortifications, HKis plans are changed by the appearance of Doctor Teraki,
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. Wwho explains that the Battalion Commander has directed that Teraki perform an a
. for tho boenefit of the corpamen, and that this should take plece as quickly as

‘possiblo. Sato has already arranged that Sergeant Furushika shall act as exccutic
~ Or = but with the present change in plans as regards time, Purushika is not availab
~ he has gono olsewhore about his'regular duties, wepocting that his task will toke
.. place in tho ovoning, as he was told, Mossengers are sent to find him, and since

. the prisonor has already boen taken to the site, Sato hurries there and is urged
*© again and again by Teraki to hurry the exscution so that the autopsy can begin.,

Meanwhile, what of Nakamura? Only that day, for the first time, has he resumed

his dutics as the liaison man between the Battalion Headquarters and the Brigade

- Headquarters, after having been i1l with a fover for quite somo time, His Job "l
requires that he carry messages and codes botwsen the two headquarters, pick up the =
¢-ficial orders faor the area from tho Brigade adjutant and similar tasks - and both
as a protoction and as insignia of his office, that he wear a sword while carrying
out these duties. On his way to the Brigade Headguarters, he hoars that a prisoner = SN
is to be beheaded - and stops along the path to see the prisoner and tho excitement, "
He has hoard that Sergeant Furushika is to bo the executioner, and he lirg ors there
while they search for the secrgeant. Suddenly Captain Sato secs him standing there
with a sword; Doctor Teraki is urgirg haste; - and so Nakamurn is ordored to act the
role originally scheduled for another. He bugs to be axcused, since it is Furush
Job - but without success, He must obey tie ordar. Think of all the fates chuclk= o
ling to think of the way thoy trapped Nekamura. If he had still beon 111 and s -
in his quarters or the sick bay another day; if the execution had taken place at the
time for which it was criginelly schedulod; if his dutics hr ' not required him to
wenr a sword; or oven if there had been another presont with a sword, he might be
back in Jepan at this vory moment, But overything conspires against Nakamura to
make him a victim in the post-war era. Surely you do not expect Nakamura to know
the Genevn and Hague conventions. Surely you do not expect him to rofuse absolutely
the order of a superior officer, particularly in the prosence of many othor soldiers
and the medical officor. Nakamura was a non-commissicned officer, and as such, in
charge of many privates. He hed boen long trained, both at sghool and in the army, &

~ 1in obedience to ordors - and do not fail to rocall thet s this time, war was a very =
. roal and close affair on Chichi Jima - not a thoory to be met at sone far distant 4
¢ date. Surely tho defonso accorded to Amcrican soldicrs by our own war doepartaent
. in the Rules of Land Warfere should apply to the scldiers of ancther nation now. - =
. being tried for viclations of the laws of war. Can we set up one critorion for 0,
. contrary to the one by which we would judge ocur own pecple? How clse would you
. have hrd him act under the circumstances, Unless you find him not guilty, you will ==
. for tho future ammed forces, place a premium on disobedience, not only in other o
- naticns, but in ocur own army as well. -

ps
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Captain Sato is further charged with Sorgeant Mori in Specification 8 of &
Charge II with proventing the honorable burial of a prisonor of wer by tho bayonett- =
ing and mutilation of tho body of the prisoncr. ‘And what is the procf offered by , =
the prosecution in thie case? As you are undoubtedly well aware, there is no proof,
" And what is tho ovidence which the prosecution would have you believe constitutes v
§ thelr case? The "confession", so-called, of Mori himself, Not cme person could
. testify that they saw Sergeant Mori bayonet tho prisonor - and tnis, acabers of the'
. commission, in spite of tho fact that there were prosent at the scene a great many .

pooplo - soldiors and corpacen, who woro eye-witnesses, All of these people could =
- have boen availablo to tho prosecttion. The Hoard of Investigation which mreceded '
* this trial had every facility for interviewing and questioning overy person left
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‘Lot us roview a little farthor this questicn of "honorable burial". Ewvory
co, evary sect, has it's own ideas on what is necessary at the last rites. Thi
ciont Egyptians built their elaborate tombe for proper burial, Tho Moslems alon

‘..l Ganges require hugo funeral pyres. A catholic is hot accorded a propoer burda
. unless his body is laid in sanctified ground bless by his own church, In Ok
r*th bodios of tho dead are laid in tombs for three years, after which the ;

# bones are cloaned and stored in carthern jars, Yet there is not cne of these th

w requires as a condition that the body bo untouched, intact and whole, Such a

~ drament would prevent a post-mortem diagnoeis and we all know that thesc are usu
ind proper whorever 'tho practico of medicine has outgrown the mumbo-jumbo of t.hI
llld.icina man., Thorofore, until it is shown what law has been vioclatod, this cg

- don should not find Sato and Mori guilty of the commission of a crime.

'l

. :J_ xS
T In this same connoction, it bocaomes intoresting to note a poculiar situation '
. which must be apparont to tho commissicn. I roalize fully that this commission i -
¥ authorizod to try only such pecple and on such charges as are properly hrought.
. 4t, Novertholess, we feal compolled to point out this anomalous situation.' ﬁ
and Mori are accused of preventing honcrable burial by the baycneting and mut.i.h.
of a body of a priscner. You are aware of tho testimony adduced in this conne
" even the most favorable to the prosecution, the penetration of a body by & .H.tod 3
. bayonot - which we do not admit or think has been proven, Nevertheless, for contrash
purposes, we have the testimony of the witnces, Sergeant Kanocmori, that he remowe
tho flosh from the thigh of a prieoner aftor the priscner's death. On a comp
% basis - whe causod tho most mutilation of a body - Mori or Kenamori? Yet cne is
' ':-unmud and the other moroly a witness., In viow of tho testimony which you have
heard, if you find Mord guilty, will you not foel constrained both as indivimuhf}
- end as A commission hoaring this testimony, to recomucnd to the proper authoritie ;_"
. that Kanomori also be brought to trial on tho same basic charge. Surely if one 18
guilt;r, the othor must bo, Each did no more than carry out the orders of his {
. suporior - who in turn apparently had received orders fram & still highur-rank:ln;!_‘
'j . officer. If on the othor hand, you do not focl that tho corpsman's acts were ik
" sufficicnt to make him a war eriminal = how ean you find that the acts of Mari e ;
m-u:lmn I beldovo the logie is irrefutable. _-~.*-

L
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We contend, thercfore, that Morl has not been proved guilt.g, that the crime

*  with which he is chargod is not sufficiontly dufinod to permit of a proper cnnn!.
r*z;r. “don by this body - and that whatover acts he may hawe done, they were not in &
e . way incomparable with the acts of his fellow soldiers who are not accused ns war

nm:lnals nor forcod to stand trial for violation of the laws and customs of war.
Lk L'i
'-1;_ Tho dofondant Isogai has beem accusod under twe spocifications of having
Iprmantud honorable burial of a prisoner of war "by removing and causing to be
hmuwd and cating tho flesh and viscora". One of these is alloged to have occw
* at the Special Naval Base, in company with Admiral Mori and Major Matoba, and the 'tl-'
_other at the 308th Battalion,’ And what is tho proof offer.d of these a.JJ.ngud e
'-" 8?7 Thore is no proof. Tho only item of ovidence offorod by the prosec on i
- ya thq interrogation of Isogai by a Buu'd of Tnvou'hi&a.t»im which was mt.m
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B Saa0008 ober the cbjeckima of the accused, The tactics of the Board beoows

_ 2 evident in this document. The document offered in ovidence plainly states’ :';:-
.its face that "The witness verified his testimony" ~ and yot, there is amplc proof.
noss r

@um was not allowed to correct his answers, that the questicns and an
not read back to him for verification, and that his atteampt to chango his
sts or submit & statement wore not heeded by the Board, If this wore not
." on robuttal testimony to this effect should have been offercd by the
hhtmtuwhumdthnbo&ﬁuulhﬂpmmtnmhhmm‘hr' or
pmrt- For this reason alone, the commission should disrogard the evidence

- ducod against t.hn defendant Isdgai.

: 5: In Iidit.i.nn, may we again point out to the commiseion the fundamental :m'l.a
. that an accused camnct be convicted on hies extra-judiecial confession alone., We ..
?' movod that the commission bring in a directed verdiet of "Not guilty", which 'Ill
. also overruled. In this instance howover, the accused Isogal lator took the stan r
Sl witness in his own baohalf,

'

Tho offonses sot forth in these two specificaticns are but thinly weiled -
y nhargna of cannibalism, under the guise of "preventing honorable burial™ ., PBut what
is tho ovidence that Isogal in any way proventod the burial of any parson - there 8
is not one iota, There is no evidonce that Isogai removed or caused to be removed &
' any part of the body of any person, cithor by himsclf or jointly with Matoba. 2
\ " There is no evidonce that Isogai even saw a dead body, and certainly none that he ¥
.1 . ordored any such acts to be porforucd - or stood by when he might have pravuntad t
. Those cloments of the specification have not beon proved against Isogai, and the ""r :
¢ fore the comnission can properly bring in a finding of "not proved" as to this E

" ‘accused. The only remaining eloment is the cating of the flesh and viscera - or
t-: put it in the lese claborate tem used throughout this trial, the liver. r“,_ :.
.‘_.*' Cannibalism of course has no legal background. It is our contention hﬂowr,
. that the element of intent must be a necessary part of the act, Section 151, Naval
~ Courts nnd Baards has this to say about intent: ?

®In respect to the element of intent, crimes are distinguished as fa].‘l.mli_'
Those in which a distinet and specific intent, independent of the mers act, !.'."
essential to constitute tho offense, as murder, larceny, burgiery, desertion,
and mutiny, ete.; and those in which the act is the principal foature, the: ==
existence of the wrongful intont being simply inforsble therefrom, as rape,
slceping on watch, drunkeness, neglect of duty, etec., In cases of the !‘nm_ﬂ'
¢lass, the characteristic intont must be established affimatively as a
ate fact; in tho lattor class of cases it is only necessary to prove the unlam
ful act," : : '-f i
i The mere eating of flesh - any kind of flesh - is not wrongful in itself., = &
Esting of human flosh is ccnsidored contrary to all right thinking - providing it B

" 18 dcne kmowingly and intentionally. We hold no brief for the man who eats humnq g
iy flosh deliboratoly - but when such flesh is uaton without the knowledge that the &
& meoat came from the human body - then it bucomee obvicus tha. there is no guilt or 9
oriminality. The act is not dono wilfully nor designedly. The kmwladgo that the
flesh is human flesh must bo had bofore the ccnsumption of that flosh, ' Whatts 8
- mere, it must be actual knowlédge. There can be no impliod knowledge thet the ,f-
_about to bo consumed is human tlosh - such an cccurrorice is so rare that there we
JEII complete justification in di:ha].i.wing anycne who told that the meat Hﬂnﬂ
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'. And as statod, it is not unlawful under the presont codes and laws to oiﬁ ;
n flosh. "It rovolts overy sense of docenoy - but it has hot boen lagiahm
nt..

'Hunmthmmtlamnublotathmmdhom? Itnat:l.hnaﬁitm
"the stand that at one timo ho havo oaton human flosh, This was on tho opcaal
. sot forth in spocification 6 dﬁurg- II. At tho moel that day, ho was urﬂtl
ng which he could not recognize. Actually that was not too unusual in ¢
> « Various items wero being tried as food - turtlos, rats, dogs, mice, -.
'_‘u.; 6. When Isogai jokingly got around to suggesting that it was human flesh, he
e told that "he might bo right®, It wasn't until much lator - not that day but
_5'- # and waoks later, that ho wes finally made to realize that the food that dlqrw '
actually have bson flashf rom the bedy of a human being, As a consoquoncd
¥ time the food was consumed, Isogai was a completely innccent partaker, H;h ¥
~‘.* ‘act was not intentional - it was not wilfull - it was nct done designodly. Aceo:
- 1Agly, he cannot be held responsible for that act nor is he guilty of t‘.ha apan ;_ i
‘atiocn and charge. -

|y
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* The other alloged incident is said to have occurred at tho Nevy Base hoad]ul!-
. ters. Vo have shown by soveral witnesscs that Isogal was not even presont at that

"moal, This is the more remarkable in corrcboration since none cf the witnessaes
. friends or even acquaintances of Isogai. Some of them had seon hin ocnly once = '}'

‘of them had seon him two times. They were Navy poople - ho was an army man.  They %

'~. would have no reason in the world tc alibi Isogal - and yot without cxception t.hir

| swore that Isogai was not present on the occasion when it wes said that human fle

& was sarvad at the Special Naval Baso. Surely nc war criminal could have a bat.t.ur- {-
* defenso than to be absent from the scone wharo the alleged acts with which ho is 5

. charged ocourrod, “‘The room was small and woll lightody to iave caton the human =8
'  ilesh at that time, ho would have had to be in the room = and yet not one of t.hu :

' saw him there, Iang,ai is not guilt.:r of the specificationmd charge. :

. In Charge I, specification 5, we find the accused Suyeyoshi is charged 'l!'.ﬂl
A tha murder of an American’ flyer, it being alleged that Suyeyoshi acted jointly
r with Major Matoba, Later, in specifications 23 and 24 of Charge III, Suyeyoshi is °
. accused of "neglect of duty" for the same event, for "Failing to r.:ont.rql and R
- restrain members of his comuzand" fram killing a priscner of war and "failure to
_ :‘. protect the priscners of var under his protection". e,

.

Lot us set forth the facts as wa bolieve that they have been proven., In n.i.d;—
Pﬂbmtrr Survvoshi was requirsd by his duties to call on Major Matcba ot the I‘
" Battalion Headquarters., Suyoyoshi was the officor in chargu of the Bth Anti- -
" adreraft Battury, a Naval installation - but locatod in the Northorm Defense sector’
" whlch was under the suporvision of Matobe. As a consoquonce, tho dofense install- &8
i aticns, otc,, wore subjoct to Matoba's approval and diroction, and occasional '
| consultaticn with him was required, At the time of this visit, thers were two "
it scnors of war held captive at the Battalion, socn to be trn.nafurrnd to the
gade Headquarters, Sinco Suyeyoshi was hoad of the Anti-aireraft Battery, he
m particularly intorostod in those wham his battery had brought down, md knew
* that his mon would alsc bo intercstod in socing a flyor. As o cmsequence, he
requested that when the mon wer transferrcd to the Brigade Headquarters, they
Ib h:l.l unit, which was ncarby, for a fow mimutes., This was Liecutonant Wlhi'
nfarpmmuﬂtohjwlhtnhu-mdmmlym ;
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- time, Licutenant Suyoyoshi made a short speech, variously quoted by difforent
. occurred over 18 months ago, at a critical periocd. The prisoners then pro

l. post. Is it any wondor that things could take place at tho main area of IM.th_ *'

O O (‘)

j .

“That this requost was fulfillod has been shown and corroboratoed a.udlttlﬂi;

" witnesses, That thore should bo variations is nbt surprising = after all, mrﬁ

~ safely on their way,
5

As Licutonant Suyeyoshi was about to leave lndar Il.l'.-ubl, ho was tcld that ;--'."_
~ prisoner would be tumed over to his unit for "disposal". Since he was aware:

. the Navy did not handle prisoners of war, he was of the opinicn thlttrhllhjm'
was jcking - or at loast so he hoped. He did report this statement to his new
axecutive officer, Lieutenant Morishita, And then went about his very lrdumi T

- stronuous dutiocs as hoad of the Anti-aircraft group.

We have here anothor strange inconsistency. The accused Suyeyoshi is acev _"
in ono specification with having comnitted a murder - a positive act - and tlu:n
two othor specificati:ns charged with neglect of duty for the same sct -~ a nogatiw
act, Naval courts and boards has this to say cf tho charge "neglect of &.’tt}". LS
perscn may neglect his duty by never entering upon it, in whole or in part, it is'a
ommission, rather than an act, 8c wo have Suyeyushi in one breath committing a
murdor, according to the charges, and in the noxt breath, omitting proventing a = &
murder, Doos this moan that he should have prevented himsolf from committinga &
murdor? When the defonso is confroit od with such inconsistenciocs, it is indeed =
difficult to know just whorein the offense livs and causes untcld corfusicn. It 0
apparontly resolvos itself into tho state that the accusod is charged with a
positively negativo deod or a nogatively positive act, Thore is this result, Py
however - it is difficult to sce how tho comaission could find hiam guilty of all
chargos, The noxt two or threo weoks were extraemely taut and tense onos.
time during that period, apparently about 3 or 4 days after theday when thay
stopped on thoir way to the Brigade Headgquarters, one of the priscnors was retu
to the Suyeyoshi unit and allegedly killed by Liecutenant Morishita, It is for t.
that Suycyoshi is now chargod with neglect cf duty.

Let us look at tho war situation at Chichi Jima at this time. We have had
.umerous witnosses tell the commission about tho continuous bgr the
Aserican planos - raids that occurred day and night, raids %ﬂ by e
strafing planes, And if there is any activity that is busy durirg air raids, it
an anti-aircraft battery, When all other persconnel can flee to the air l’ﬂiﬁ he
ors, the Anti-aircraft battery must atand at its posts and protoct tho dsland. =
Where the other defensos were set up to repel an invasion or perhaps fleot attack
. by using m.tor torpedo boats and such, they need only wait and perfoct their
. positions and continue their training. The anti-aircraft unit is continually on
the alert, with lockocuts, radar and recognition crows, It was undor such ¢
ences that tho event allogod hero tock place. Membors of tho Comadssicn, just
whoro would you considor thot your duty lay under similar circumstancos? = Suyeyos
spent all of his time at his cummand post atop a high peint in the northorn sectel
He ate thoro, he slept there, His cnly contact with the othur pecple was by
toelephone line, or an occasivnal officer or messenger reporting to his comaand

knew nothing? We have loained thet it was impossible to sce the axecution site s
fram tho comiand post because of tho trees and the hills,




dutioe ﬂmwnwmwmw
5 } ; in this, it uwllqﬂqmm
ith and destructicn of thousands of socldiers on | Jima - one boabin 4

man 1s now accused Inqlaotutdutymrtaﬂingtnmntrd e
he knew nothing an dtﬁrpmit.tin;hinnh:&otulﬂt as t-nﬂﬂ
. the | In this regard, I -uuuunknn@mrmm
+ opinicn of Justice Murphy of the Suprame Court in the Yamashita case, con ’
" by Justice Rutledge, and ore I am accused of misquoting law, lot mo assurc thi
'-‘ vommissicn that this is a dissenting opinion, and as such has no legal stand ?
aless, the opinion of an cminent juriat., even when at varianco with r.h_-
# ﬂﬁbiu.‘lm of the majority of tihe ccurt, shcould have some porsuasive value - and ‘,5
| certainly, it's logic gives cne food for thought. Justice Murphy says, with
. "l;n the charges that Yamashita was guilty of neglect of duty in the Ph.-..'l.ipp.‘l.nuh

24

0 "The potitionor was accused cf having 'unlawfully disrogarded and fa ~3
discharge his duty as com andor in control of the coperaticns of the nm _'
of his comnand, pormitting them to commit brutel atrceities and other high e
erimes." The bills of particulars further allogod that specific acts of &
atrocity wero committod by 'members of the armed forces of Japan under the
comuand of the accusod.' Nowhore was it allegod that the petiticner porson .:'
ally comitted any of the atrocities cr that he ordercd their commission o
ho had any ltrn\lladgu of the commission thereof by membors of his cmuaﬁl.""

"In other words, road against tho background of military events in the | Phi
ippincs subsoquent to Octobor 8, 1944, these charges amount to this: 'ﬁ‘ "
vietoricus Ameriecan fore.s, hnw dono everything possiblc teo destroy and ¢
organize your lines of communication, your effective control of your persont

your ability to wage war, In those rcspccts we have succeeded. We have '_‘}-_-
defeated and crushed ycur foreces. A4And now we charge end condemn you for h _' '
been inefficient in maintdning cuntrol of your troops during the poricd w
we woere se effectivoly beseipging and eliminating your forces and hlmking
ability to maintain effective control Many terrible atrocities werc ca tt
by your disorganized troops, Bocause those atroeitios were so widespread, we
will not bother to charge or prove that you committed, condoned or ordored @
of these. Wo will assume that they must have resulted fraa your ineffic:
and negligence as a compander. In shert, we charge youwith tho crime ¢£
afficiency in controlling your troops. We will judge tho discharge of J
duties by the disorganization which we oursolves created in a large pnrt. ' .
standards cf Judgomont arc whatevor we wish to make thom," :

"Nothing in all history or in intornational law, at loast as far as I 'ﬁ.'
aware, justifics such a charge against thc fallon cancander of a d-tum
force, To use tho very inefficioncy and discrganization croatod by thi ;
vietcricus forces as the primary basis for condomning officors of the d a {

armios bears no resemblance to justice or military reality," -
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“International law makes no attempt to define the duties of a commander ¢
an army under constant and overwhelming assault; nor doos it impose ].tl.h!.‘l.‘l.i‘l‘;
under such eircumstancos for failure to meet the ordinary responsibilitios
of mﬂ. ‘The ommission is understandable. Dutiocs, as Iql{

h-oo? vary according to the nature and intensity of the mrtiou
battla. ind an unlawful deviation from duty undor battle conditiuns roqus
ires difficult and spoculative calculations. Such calculati ns are usually
highly untrustworthy when they are made by the victor in relation to the :
actions of a vanquished commander, Objective and roalistic norms cof condu
are then extremely unlikely to be used in.fomming a judgment as tudﬂil.t-
frem duty. The probability that vengeance will form the majcr part of t-hl
victor's judgement is an unfortunato but unescapable fact. Sc great is t‘-l'n.t_.a-
probabili ty thatinternational law rofuses to recognizo such & judgaunt as a
basis for a war orimo, however fair the judgment may be in a particuler
instance, It is this comsideraticn that undermincs the char; e against the’
petiticner in this case. The indictment permits, indeed ccapels, the milit
commissicn of a victoricus nation tu =it in judgment upcon the military strat
and actions of tho defeated enemy and to use its conclusions to determine the
eriminal liability of an enemy commander, Life and liborty are made to depend
upon tho biasod will of tho victor rathor than upon objective standards of =
cunduct, "

.r!

How applicable thisloglicof Justice Murphy's is to the presont situation. hf
‘onemy plancs require R4 hour por day duty on the part of the accused, Without his =
hiull.ﬂdgu, without his ceonsent, withcut his direction, an exccuticn takes place at
lpr.-int- whore he cannot soo or h-:-ar it. No report is made to him of it = ho doos
:-. “hear rumors, but under the strass of the day by day and hour by hoaur bombing, he hias "%
- no time to invostigato - and without invostigation he camsot report the affair to
-dl:l.n commanding officer, Such an event had not happen.d before, nor did it happen
miu at his unit; this was a single isclated instance which occurrad in the midst
of the most stremious war conditicns which beset Chichi Jima. Aftor the fall of I
lll.‘l the decision to base the next attack on Okinawa, the attacks on the island diod °
" down - but during this pericd of February, war was &t- its height for the anti-airer= =
2 _ aft battery, S,

A The prosecution has failed to prove that Suyeyoshi had any part in the mm:t— .'~'

_don of the prisoner, as charged in specification 5 of the first charge - tho state=
" ment of Matoba offered in ovidence clearly shows thd h.s w s the crdor - not a 1;
Wut by Suyeyoshi for a prisoner for execution purposes. The prosocution has oL
'shown too that Lieutenant Morishita when told of this order by Suyeyoshi - volunt= &
5 ﬁﬂrad to perform the deed "if it is an order” - moaning if Matoba was not joking, + u
‘as Suyeyoshi hopol, but had actually intandod an official ordor by his ramarks, he, f’
" Morishita, would act, There is no indication anywhore that Morishita rocaivod &n &
Jumr from Suyeyoshi to carry out this exocution = all that was said was Bujruynnh.‘l‘i.
" rep rt to Morishita of Matoba's carlier statament - and Morishita's statemont that
3.‘».'= would ecarry out the job if it should happen that Matoba moant what he said, 4

'|

Wo also contend that Suyeyoshi's acti ns during this pericd were such that M

. should not be found guilty of nogloct of dut’y = gince he was s> engaged by the enemy
&t this time that any failure to contrcl his personnel must be laid diructly at

~deor of tho attacking .Jmorican forces, 4nd as for falling to provide prepur pre

n for a prisonar of war - sinco he had no information that the prieonor had

" 6d at his unit, and since he was under the impressicn that no priscner would w, -I :
w .g}.h Hl undar m ﬂt:', roal or iqliur.l, to n-llm pmrhhm f-:rr his Hﬂ-ﬁ




: (_ | { O {_.)-

ﬂlluhlrpu against the accused Matsushita and against the accused Sasaki u
r the same, differing only in the allegations of time and place, m
im-r:l.nn are you going to judge these men only on the elements of the &
cation, or will you be influenced by the testimony introducted at length as
nate effects of the alleged mutilation, Ehﬂomr,mrdmhiunlhoulﬂhi
d only on the immediate specification, and not on any further infommation | =
d during the course of this trial, If this trial were not in joinder, such
s would not arise, )

Let us review the evidence as it surrounds these specifications. We find two =
mdoct-un fresh out of medical school, taken up and thrust into the NHavy, :
ﬂ.m a brief intensive course in Naval medical school - and shipped overseas te &
" an advance base., They are both unfortunate enough to éventually be assigned to dutys
& with a "regular navy" commanding officer who has little or no patience with the X
" reserves, and in order to make them conform as quickly as possible with the usual
. Japanese naval ideas of obedience and subservience to the superior in caammand,
imposes rigid discipline upon them. I think probably Doctor Sasaki was the lueld.lr
. of the two - he served for quite a period "with the kindly, decent Doctor Sakal =
. 'at the Special Naval Base - but cn the other hand, when he was suddenly assigned &
- the Yoake Wireless Station sickbay, with no aminr medical officer to take the bru
-»'- of the Commanding Officer's ideas on discipline, the conmtrast was the more inpmun
d 'ive - and the more frightening. We do not know too much about Lieutenant Eurialh:l.,
to whom Doctor Matsushita was assigned for duty = but we have leamed from numerous
* witnesses that he also resented the reserve officers and tended to make them toe b
. the mark strictly - particularly so since his rank was not too high, and his age
- not great, and therefore he felt it even more necessary to impress on them his =
s supar:l.orit-y and the fact that they were subordinate to him, s
“of At any rate, each of these doctors was ordered summarily to remove the liver
. from the body of an executed prisoner of war. Each of them inguired to the extent
,, of wanting to know "why" a non-medical man should want the liver of a deceased :
. person, and were advised in each case to the general effect that it was none of thel
bminau, and that the commanding officer would take the responsibility for deciding
" what and what not should be done, Since they had been no newly impressed with the “
" necessity of obedience to orders, and since the autopsy or post-mortem examiration' R
L o° bodies was not new to them - tha;r obeyed the orders, X

E_ e

.-

We again return to the question, "What is an honoreble burial?” There is no =
f ‘medical officer in our amed forces who has not seen an autopsy performed, inwhich -
pn't.u of the body were removed, never to be replaced, The present miracles in eye = ]
. surgery require that parts of the eye be removed from the body of the dead, far ! =8
. later transplanting to the oye of a living person. i A
i l‘ 3

'; Bouvier's Law Dictionary, at page 772 has this to say: A v

! "The leaving unburied the corpse of a person for whom the defendant is é .
% ' bound to provide Thristian burial, as a wife or child, is an indictable mis=- ~t‘1"
' demeanor if he i- shown to have been of the ability to provide such burial; =

2 Den, C,C,325; or preventing a dead body from being buried; 2 Term 734; & e
East m, 1 Russ Cr, 415 n, or interring one found in a ri.wr without first %
sending for a coroner; 1 1d Ken. 250; or to cast intc a river; Kanavan's J
Case, 1 Greel, (Me)226,

And every householder in whose house a dead body

"JJ 18"




31 L.R.l. 540; and though he removes and keeps in pn:auaiun by direction of
the coroner, portions of the body; Palemr v. Broder, 78 Wis. 483, L7 N.W. TL .,‘,-*
Where the rul- of a board of health requires a certificate as to the cause of =
death before issuing a burial permit, an attending physician is not liable ft e
performing an autopsy without the family's consent; Meyers v. Clarke, 122 Ky.
866, 90 S.W, 1094, 93 S.W. 43, 5 L.R.A. (N.8,) 727; so where a mere incision
made to ummm the cause of death, as authorized by the board of health .
city ordnance; Rushing v, Medical College, Ca. App. B23, 62 5.E. 563." e

Clark and Marshall on crimes, Sect., 475, also states:

"Offenses with Respect to Dead Bodies. —It is a misdemeanor at common L-f
so to treat or deal with a dead body as to shock the public sense of decency,™

"Thus, it has been held a misdemeanor indecently to throw the dead body of &
child into & river, instead of burying it, or causing it to be buried; inexous=
ably to leave a dead body exposed, inatud of causing it to be hm-.lod'- f:_
fully to disinter a dead body for the purpose of dissection, or for my other
unlawful purpose; to sell it, without lawful nutharit.r, for the purpose of ¢
section, or to take it with intent to sell it. - It is not a misdeceanor to
cremate a body instead of burying it, unless it is dme for an unlawful pu
or in such a way to amount to & public nuisence, To burn or otherwise 4
of a dead body to prevent the holding of a coroner's inquest thereon is a
misdemeanor., This subject is now very generally regulated by statute,"

] c'."f_q.;-_

Let us see how this summary of the law applies in this case, In the first
. place, you will note that the gravest offenses are no more than misdemeanors-not
: felonies, Moreover, it states that there is no liability to the family for mu
i don of a body, even if acting without their consent, if the work is done with o _
‘ary care; and this is true if he removes and keeps in possession, by direction u! -
t the coroner, portions of the body. There can be no doubt here that the work was }
# dme with ordinary care; the testimony of the witnesses in each case confims that;
""t rthermore, the doctor sewed up the corpse and prepared it properly for burial, e
sre is of course, no coroner in this case; but surely the ordors of a omud.‘l.z' S
ﬁ.m in time of wer at a place where invasion appears imainent and continual air
ttack is present would have the same force and effect on & subordinate as the dire o
ons of a coroner to a physician, so far as responsibility and liability for ﬂu
is concerned. Forcertainly, being of the military yourselves, you know bettap
‘Ghan I that the force and absolutenese of orders rises materially in effect during
‘8ctual combat conditions, as campared with peaceful, remote military installations
Since the courts of our own country have held so
pdlty of mutilation of a dead body under the cribed, wo

Ll ! . g
i ‘f. oy 7 —L el
i | S e L R

d .

&




F.

. aial

i LY
1tumumuuuummmmam“tmmamarmuhm |
accused constitute prevention of honorable burial or mutilation of %

the general conditions desoribed, then it follows logiec 1;
It might be otherwise if th‘

teaushita was lt-tmhad to a Motor Torpedo ml.'l'-
tha orean, There had been no previous execution
dthur place, Accordingly, there was mb background for them to understand why |

,. juch an order was given to them by their respective cammanding officers. And even
 4f you should decide that they are gullty, ‘then they are guilty of ‘nothing more
n a misdemeancr, according to the point of view of our own courts, y
."T"
v As a technical matter, we wish to point out that there has been no proof :'.--:

. offered that any flpsh was removed fram tho body of cither prisoner of war, The
t *mmiutim statos that thoy romovod "flesh and viscora"; that part of the npn-p-

- ification which allogos "flosh"™ has definitely not boun ﬂhnm to have occurrod, '
"t‘mrutcru is not prowved,

'3 We submit to the commission that neither of these accuscod are gullty of a
ﬁﬂahtim of the laws and customs of war under the chain of events shown bofore
this court,

. The prosccution has indulgod in its ?ruragatiw of namo-calling, branding the
ilfmdantu variously as liars, murdorcrs (using a great many adjectives), cannib s,

" ste, Tohy have also seen fit to remark froquently about the "self-serving" stato= %
~monts of the defendarts, seocming to imply that any statement which the accusod _.
 makes after he has voluntarily taken the stand in his own defonse which doos not o
w with or bolster the prosecutions case, end which s ccks to deny or explain ti
ut.n alleged to have boen committed, is completely improper. The prosecution h-’

‘ gone so far as to attempt to impoach some of tho defendants by showing that .

"thq proviously denied the acts which they now admit in open court, It is the !
:  first time I have ever happened to encounter an impeachment which tended tothrow
: -dmbt on the admissions against interest = but if the commission will beliove th
. previous deniels, the accused have no objections. Broadly speaking, however, we i
- "ﬂp&ut that the Gum:luinn is capable of judging the facts as prowved and the defenss
-!l offered without being tco greatly influenced by the judge advocates freely '
: ‘dpﬂﬂrod Judgment of their character and veracity, and what appears to be an att
- to cover up a paucity of evidence in various instances by name-calling. Many of
- the items cited by the judge advocate as testimony need raeference to and conf
'1 iﬂn by the record itself, May we recommend that his assortions of "proof" be
mru:u.;r nnnnidurad in the light of the reported proceedings,
In conclusion, we wish to beg this commission to review the evidence in a mos
clous as well as judicial menner. Over the objections of the accused, we hni;
the adnission of hearsay evidence almost as frequently as direct evidence. i
.record is replete with opinions voiced by the witnesses without proper gquali-
}# background; documents and interrogatories cbtained by one of the most romark-
4 ‘Boards of Investigation it has ever been my lot %o see; loading questions wore
-1, rmitted time and again in direct examination. By overy standard of military
ptucduﬁaﬂduiﬂﬁmmuﬂpmm, the rights of ttn muﬂm
-"'.‘.‘~ ’ : _ T |-"'] R &, b=
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86 prejudiced by the adaission of evidenge of this typs that usder any Abee
auld be declared & mistrial,

tﬂdmaﬂﬂmmmmwmhnmﬁm'.
: civilian situation of a comparable nature, and this difference lie
8 at loast five membore of the camission - sufficient number to i
he death sontence on defondant = have previously sat as members of a comm:
h tﬂﬂmﬁtnmﬂﬁltrnthrubﬂlutthhpmmtmm&iﬂ L
,- "charges growing out' of identical incidents on which charges and specifica ons
n this case are based, and for which several of the accused could properly be &
’ianh:hr. There are numerous Court Martial orders supporting the positive "?r‘«
~ 4n section 390, Naval Courts and Boards, that a challenge on this ground, if p:
mwrnrt.hutmtuahﬂlbnmtm MIilllmtm.tnuhﬂlmm
lojmitﬂlwndtodtm:m-mdlrlhﬂudrmnﬁHmu-mdl
" of verue must be granted by any judge in any court of the United States on the _
- grounds, Therefore, we have the unique situation here of finding a positive
- deviation from all the previous practices and rules which have been established £
. protection of the rights of the accused, That the Office of the Judge Advocate 4
e of the Navy seems to have approved this deviation is indicated in the :
~ dispatches offered by the judge advocate. Nevertheless, we contend that the ..1'; X
_of the acoused must necessarily suffer under the circumstances, if for no other — =
" reason than that the board might feel itself constrained to be miutuntinﬂl
'“ . findings and sentences with previous decislona, Such feelings might redound to 'l'
“ benefit of the accused, it is true, but there will always be the underlying idea ”
* that if this coomission had not mtad‘. previously, the decision might be "not gu
. or ths sentence much 1lighter.

A
i

,‘. For decades tho courts of our owmn ®untries and those whose judicial procedu re
48 similar to ours have adhered most strongly to the rules of evidence which 13
__ appeared would most truly give the actual pleture in each case, and by long M -
‘of experience have determined that certain types of testimony could have so 1lit
- or improbably probative value that it was bettor to forbid it then to permit ﬂi

Jndgnmdjurytuhnnmdbymh-ﬂdmcu. mwmnmtuar ,..rf;'
' which is making history and precedence far the future, all of these safeguards and
. checks and balances are thrown overboard., This commission has operated und r l': Fe'y
- terms of the precept. May I again emphasize that the precept was nnrnl.r i _h'_‘-

" There was no direction thorein that theso trials must be conducted under trha SCAP
ﬂlﬂ., The precept says: E
‘* g "The proceedings of the Military Commission will be governed by the provis=
B ions of naval courts and boards, except that the commission is amittad

. . relax the rules of naval courte to meet the necessities of any ﬁ'mm-
trial, and may uge such rules of evidence and procedure, issued and prom
by the Supreme Commander of the Allied Powors,"

Purthermore, the rules and regulations commonly known as the SCAP rules have .
‘oot been approved by the Supreme Court of the United States, as the prosccution
. would have you believe, May we quote again from the Yamashita decision which re ;
. to these rules: N
3 "We cannot say that the commission in admitting evidence to which objec
" 1s now made, violated any act of congross, t.rn:.t.r of military nmnd nm : ..:,

r
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z consider what, in other ti.tm.ﬁnm, the Fifth Amondment might require,
© as to that no intimation one way or the other is to be hpl'l.-d. luﬂﬁn.ii.
E- said is to bo taken as indicating any opinion on the questi-n of the
- wisdom of considering such evidence, or whether the action of a military
. tribunal in admitting evidence, which Congress or controlling military c
Mdhwtuuhmluhd.whmmqmaumhypﬂumform
corpus or prohibition,"

. In tho Homma casc, the Supreme Court did not mention tho question of the §
3 pules again - it merely reaffirmed its provious decision in the Yamashita mn.

,-1' "3

ol B2

new law was added, nor was anything said with roference to the SCAP rules - althe ':;" ;
ﬂll court has been advised to the contrary by the judge advocate,

by -

._ I should like the commissions indulgence in reading a portion of the dissenting
" opinion of Justice Rutledgo in tho Yamashita case as it portains to tho SCAP rules; =
I should 1like it mado clear that no dissenting opinion is law or canbe considored
.il such., Nevertheless, I think his romarks so pertinont to the whole quaatiun of
pmcmn and the objections of the acoused that t.hujr should be heard.

-I.'I' ..

Justice Rutledge, whose oplnion is eoncurred in by Justice Murphy, says th.'l.li

"iholly apart fram the viclation of the Articles of War and of the Geneva 3‘&
Convention, I am completely unable to accept or to understand the Court's t"'f=E
concerning the a Hgtplicabihty of the due process clause of the Fifth Amendment
to this casae. heretofore has it been held that any human being is beyond
its universally protecting spread in the guaranty of a fair trial in the most *-" "
fundamontal sense. That door is dangorous to open. Iwi.l have no part in
opening it. For once it is ajar, even for enomy belligerents, it can be
back wider for others, perhaps ultimately for all,"

"The Court docs not declare expressly that petitioner as an enemy be
has no constitutional rights, a2 ruling I coauld understand but not accept, a 'u ,
Neither doos it affirm that he has same,if but little, constitutional protect
fon, Nor does the Court defend what was done, I think the offect of what it %
. " does is in substance to dony him all such safeguards. And this is the great

issue in the cause," ‘%

"For it is exactly here we entor wholly uhtrodden ground, The safe sign-
posts to the rear aro not in the sum of protections surrcunding jury trials
or any other proceeding known to our law, Nor is tho essence of the Fifth
Amondnent's elementary protoction comprehended in any single one of ocur timew
honorod specific constitutional safeguards in trial, though there are some \
without which the words "fair trial" and all they connotc bocome a mockery.®

' fApart from a tribunal concerned that the law as applied shall be an ins ,

ment. of justice, albeit stern in measure to tho gufilt)established, the heart =
-of the socurity lies in two things, Obe is that econviction shall mt. rost in
w essontial part upon uncheckod rumor, report, or tho results of thoe pre
n:pgminmu&lt.tnm, but shall ltmduupmmm; m«mu;,
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oarvelative, 140s in a falr chance to defond, This embraces at tho ledst Lh
righte t6 know with reasonable clarity in advance of tho trial tho oxact &
naturo of the offenso with which one is to be charged; to have ruvasonable tim

.88 olso in tho trial iteclf; and if, during ite courso, one is taken by sur- =
- pri tho injection of now charges or rnwnai of rulings which
- °  brings forth now massos of uv:l.dmﬁu, thon to have furthor roasanable 1:.1..1-
mooting’ the unuxpuutad shift." B

"So far as I know, it has mtruthmnhuld that any tribunal in our ay= 'H.

of whatovor character, is freo to receive Psuchcevidence as in its opinion™ h
would be "of assistance in proving or disproving tho charge" or, again as in &
its opinion, "would have probativo valuo in the mind of a reasonable man"; and,
having roceived what in its unlimitod discretion it regards as suffieciont,
also froo to dotormine what weight may bo given to the ovidence recaived with=
out restraint.” g

.

"When to this fatal defect in the directive, howevor innocently made, are
added the broad departures from the fundamentals of fair play in the proof and™
in the right to defond which occurred throughout the proceeding, there can ba™
no accommodation with the due process of law which tho Fifth Amendmont demandsy

"A1l this the Court puts to one side with the short assertion that no que
ion of due process under the Fifth Anendment or jurisdiction reviewable hm
is prosented, I do not think this meots the issuc, standing alene or in ¢ ne
tion with tho suggestion which follows that the Court gives no int-iutinn one .r.
way or the othor concming what Fifth Amondment due procoss might require hl JL
othor situations,”

g A-
ul=

It may bo appropriato to add here that, al though without doubt the tﬂ.mt-r
ivo was drawn in good faith in the balief t.hl.t it would expedite tho trial 2
that onemy bolligorents in petitionor's position were not entitlod tc more,. '_1 :
that stato of mind and purpose eannot cure tho millification of basic constits
utiocnal standards which has taken place."

I
s

7t is not necessary to recapitulate. The differenco between the Courtts 0
viow of this procooding and my own cmomoes down in the end to the view, on the
' ona hand, that thore is no law restrictive upon those proceodings othar than
whatover rules and regulations may boe prescribed for their government by the
exocutive authority or the military and, en thoe other hand, that the pro'r.i.l 01
cf tho Articlos of War, of the Geneva Convention and the ]‘irt-h Ancndment appl ¥l é
T
"I cannot accopt the viow th.t amywhere in our a:.ratun rosides or lurks &
power so unrostrained to deal with any human boing through any process of -
What military agencies or muthoritice mhay do with cur enemios in battle or
invasion, apart from procecedings in tho nature of trial and somo semblance
of Judicial action, is boside the point. Nor has any human being heretofore
becn held to. be wholly beyond elementary procedural protection by the Fifth
Amondment. I cannot consent to evon implied departure from that great absc

It was a great patriot who said:

(SR o -

"He that would make his own liborty secure must guard ~ven his enemy oy
. : y ! # P X 3 . .
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oppression; for if he violates
reach himself, "




Vol ,

- o g o T St B scl g
- 'I'.F} i ] :r":l :l"f B) A= & ¥ ,l_ 3: ) _.-}-_- i 9 i = i ’k s 13‘1 3
£l L.y At : 7 A A =,
- - y ' B » F Ea - "R = M
, ?‘f ,-'U PR YIL 2R N ,.' a b Pia ol d I e ?‘

- 779

o
-~
a

e Curs

I < " - ) Je W 4 1 /- = = e
JII_".I ' ‘;-3 H \' -r& "J-] " ; “: I fi_—.t -__1 f -‘r_'h' 0 _.':-\' 't "":I' A L..- 7 (‘U L r‘“:_': i
| d W ooy [l

i . - oo foph K -
'v=20hA 9P RFLRIBIAREBT] 0~ 6

- L S 3 I Firn i 5 ;
2532 F0 R W P 53R - Ko

ooz ,'r‘ﬁu J ) o
: sl =N 1

A [waP) 9 B 'f’ f;’**—' (2 -
4 o : : . I o+ B
) ":’i a) \ ‘.}} - c g I_ a0 b1 P Ehy > r ol

L - - iy . P G i 1-_;.. .
N TRALT A IR e E B

'}"' I® o .
J ri)f!h]‘},‘ L

: s - - I . 5
A LT J-,‘"j'{r".;SL"}‘: L:'@’{n

- N e AL
ﬁ?'h;iu‘_’}jffl wehItBodiiang e 4\.-%5;':,& I

I
ji'a 5 2 :; .
| -';\-L LTl ?Eﬂ: ’,."Ei ‘I’i P i-;i _J.r}, ‘jé{ IJI;I :"_—-"i.j'_- "H\T

b
& ¥ fuhimM7y: AV TR N r‘él“ 2 z\ T A 4TS e D

KRB B A m?aﬁbup? PR AR) AR
R)HESE a-mmmffa}% RrF 123 ap peet facto .
Ko7 ?‘W‘Jﬂ‘ii'fhii’ﬂfiﬁﬁﬁﬁi%-ﬁ*"“rh

ﬂ:ﬁtilh{-mt Ghradrd TR - 3
ﬂ:i’.-"‘f' X ?"Eh ") h‘/?)i i’a? rf-* le. Q&T‘S?ihg g}q:l
B: &, ;a% 1? Scapm;f: iRy & 2

LA

j‘:lﬁ,ti p& /

-

e G




3
(o )
P
~—

R S . 5

A, B \ . L _ : =
Medio b My N2 mnihedp$. B B@ e
L] # ’ '

,
3 Rt ST 7
| & :
PriFrg ¥

iy

-

R . . . E o o TS - 3 kA : e
PR 2 e Y AT e (L Thr TR ST 2 H YT A,
o #

!H SRFI e W FTE) YR)ee §> T AR AL
|
1”4

B s Bip T, T cke 'hi"/t] T PR A2 At 5T 1= B
'I* Hjt L* 'ijll ’ y ! .1} c l'tlftr: 'k‘tc!- ,J' L ] - e r) il J
r"‘\ g .II I?: " ol "E'."f g ]
,-ff:-wl P.AVI L B HoaE e LT g,

| B I . W =1 \_ - ¥ ‘r. 4 " T~ ol
,‘:’EE & T.‘ IT ::l‘ -I';.: j‘r: t:' #1v 9 t—l j;' '-' [ 2 HL i;- s -lf .)“ -1,‘ |: FJ‘;\,J‘_-.;-'\ 1{:
X A% I i 3 <k Nia
| T Ht'\ ¥y I| i*_«., . A 1 ‘J -I_r.'. -";:1-, L Ak _.Q_:F:’ er ‘l:_\ :.h- :J I jj.;:

1w . ‘ - e
L ]
i

4 LA § o w I -t = =2 X i b L A
r ¥l T B v DTN £ ks w3 L_ (s /2 3 5k FIYE 2L g ! IG i
£ 1

| i ‘ WE e \ 45 e ¢ I 2
« B NG N 2 . ] . : ]
| r --?" — ﬁ!.!:l.._ o B Y R AR L AR NS p'll ol ¢ rj: '& A I.n e
| 2 ;
. = oy "'l.l- £ 'l:.'r'. !-F. H]_‘i_l at‘* I.-.\_
il “ b L - - "-"f'rt. iz] = + T E' 9 -.i_u 3
| 1 ' = A g I ., L
. T - T . . = i~ Sl =) T -
| 2 A .ﬂlﬁ I - X fj "'I‘-—--f:u" A X 8 W > fo) b e 3 [ L € P ,l;m_,r
‘ F LB I

T" -2 3‘ _5;‘| f*hﬁ‘i: @%Jﬁ}!;ﬂ'-;,ﬁ{ '.r"\ erE.) rj; g' ?

>
orf
%,
1

T3 3&.45'.-.-?3 31918 9E 7 . XBoZ %303 & yRize U
4 SN - T \ = H-L‘. £l | L. -_:I' . '
"%' n"“*-f'!“-"*-?uvci. & ﬁ,;.f ¥ 17018 EL K .

+ - : W) . e .
Pe @R v AR NATEHyh et WiEBI 0 DEF (B

| Pz XBowkvdriT,
| - *""Aqum - ¥ A

?175 ?‘ﬂ'n 9 i '?pl'é“u‘i.i.‘-'\':"-'n@.iz =% 1953 £23 iz
Terdefasi-Fe 5l kD — T R3cen MFEKE » i
MR B K dirdvdho. AL BY. UM 4TA —MEIE D
s J AT » Lo T "ﬂfﬂé.ﬁ%‘ FhiATF 1TE 2 A,

L RiF o fey o FHES - L;:),,'_ig—i- Lo ™It s927T,




ij (/) ?'i FrioATH D . Huig 03 I 44 12 & & A, -m{;&s;h‘i#-
tH an e — TEFIRADF = 8 0F 1258050, 2RI
:ﬂ"--. o L GES Bk -'&J-?;?;A‘:Ff’f)]'ﬁ XEErhyd . dAo s
Fedndife . ‘;‘-1?"}%’?’*-%%35:.: B IZF BEr hg p~RA N
.7 D j® ’f.uaicif-r 140 140 Dot S0 R RE B o4t s ;J‘I‘%")i
w. ca oy d g0 MRS R DB R SRR KR T AR ba e bk p APl j:
:E ia j‘—.fﬁ’?;.’»ic"_.fi.{ e o L Shd UM fimggyt,ﬁ— BD oA T

§ = Yy iy £ A (e r
8789, - A ht P IRk vt Yotu /e [ s Yo todl s

1“':??'}"' Alﬂ;z:;'-di’}i“i £) ;;}EIEP’:‘]‘JJ-”'J,"H}f'.‘:b-';-,f 3 o fre

T
t ' ," T " r - .
'EJ‘AE}J é‘-u | e ¢ T‘I’ .r,t?"-: 4 I= ._r-ih._ a3 A, T s ¥

¢ »
EN

‘~ = 5 |
irr;!)"d‘t‘ 8 Ll,, "'frku “ '{F-]'E- (E) F.j' jt.'/}c"[ L d _;’::5 1”'_-"|_~.- . -"ff:r ,‘:.J.'L?‘Ua"s'

;‘"L‘rﬂ ‘%ﬂﬁ\ - &) d-:'; -l ?fr'; T‘:E,r;; ArPyie 8Pl 4= 42" P h|
| 34 @ = Zovl. %‘ﬁ:’ =ig |1£ '-\‘Jh '&1‘T':- ‘;... rt' '- ; o ,',-f- R e T‘;L :’:}‘5 2 ;Ifsxﬁ‘i‘?"
| 3 }‘..:.EF-'---\I:;.”'.'IJ','.-' )i{"’\ ?I'I‘Jl 1% .liJ. :J' 9 ey "I"j-"

iii,r x?**‘??fr"r‘f:f?ﬁ ?{f'ﬁ‘r‘.éhﬁﬂ %&E'ﬁ%%ﬂ:ﬁﬁf&uk.fﬂimu ia#
| 33 Hp R DIRegetn X fn;t fﬁ‘}ﬁ-mjeﬁ&a-w h3o)ig 2&?
2)2enrTh. X }Ji-f}‘»aé}l’élé\“ th 3 o) i 29231;& Yt F do
o dopis 5RO AL R WS LA SRS B B kB
!”-’h'i»{. L i JF'F Bia)hal’dyide Lhizra f:‘-ﬂf.nj'”’t iﬁ?fi‘%\ﬂ
{,}.mmr"kawr:sr&*,f;f., 2% Tt i s Ddoto oo - 8 ¥
4 L p) ,;q*ja}]} ¥ ?4‘.1" 98-~ 12 ShX ":iﬁh}-‘:?-inw vy 3 Je
EJJ)L'”‘_' 1{’,&41-;'?7‘.{\«&\{}14&}&)1}:] R iy - :_-h,.t,.‘}’,g
'frEqw] ~ih &1 Lo B PR IR didrdy &ﬁgﬁma
144 1% ML ®E 5, Lno ;@ A DEEY 5y ﬁ\fi‘%“fvi-ﬁrt lel}?:ﬁ
Bt m~ 25 Fh ‘*‘fﬁ& w1k ir YL TR ky BPs t‘&-,}j;
(4) Wb B R 2o Bee ¥ w3 BPe B 15
PRAPIH ,‘E\'ﬁ,‘.h--sﬁ-hﬁ-q - s BFe éx,a -;?-r*f,)ca.';.: "gg-p-'j- N
B RE NS AR AR D M an e R sotdy 3 5, 3




[enppge <Y ras Bs. SRy s R vt p o MESI4 RS
3R2: 5 L LI AR ABFITAS A TFED D53 vy 3 €

|

A § f ot I = T T = L %
P S - af° o 3 P B : L h s id 4o 5 - - e
) - 3 ' g A, - }] ' -:I,J.J}; \_'ri.'- _'ﬁ-', )J_;': 5 @gt;_,:
| 3 | LS . < A

1 5 ’ 0 + y B - o " . Ay
ImIhn DDA RAF vy By Lh &7 #gr'-s-uf} &3 Lhyii B
EYETRS YEE P

i_'."
' ST G- plahde Loy 1o %t ER 1A B G
,}L ET% B came Do B ¥l e 1 sow 4 (M
| ! '_;,ll'"f -:- &) T e .‘;‘_ .a-\,

,aﬁiu{;a e e B vdd S

"‘?a;'f&in#-h‘ﬁ J06% ',.J‘Jﬁut,u‘{ 2 .3\!2 $I) B9, 505 $Tal FUMZ
y5dan *i-?ﬂi.ztf;,*m,ns-f*’él ~ RoAMaNFrd f. 4ot HAE

A%g.ligungucﬂﬁh (B F 3 e

23 PrEA% Rir I’“}f_; B BbLE ¢ T ha sy,
el X JEWE  RY & R 2 o B

u};‘,: Fh:. 3B o PO MR E R D kit Byde 4,
o, 06157 AtSrnolorsc —~ 3oy vinip BB adrr &y

[ X 1 3

R AT) o A 3R Lﬂﬁtir&m T893 5wz B8 oFjn
f}'ifa.iaﬁ 2e e D TRBE (P TR 18 1 dr i By 01 d

F W 3AF iy NN T ﬁpt?f‘ 53 ?E J%aj }',:j‘;;

3~ . ;‘;, f Fhe L = . JMLTE 1 : e
H L 2w . i"” 2 A%E HiniFik FIE 55 o ?Er}?-';{ |

e St O T e e . a7 :
£33 B2V P pTaRR RS T (e AH B

— BP5. o) c/hM,.A o (2) 13 Bedu=iFa 2y B 3B 3G
i') ot el J*‘H?c/ﬂ‘?‘#fiﬂr@ﬁ & ﬁ‘r./,; &5::3’(‘?53’,&%;&1:,—,
Sovedi3n B mﬁf-,) Tk w.g o qi%v’-r*ﬂﬁ "ffml

"f.J'?E BeR (Ji ?é.w - Bizte Wi f:?u i iy H,L}-sjt,@

e Gimg(:.'ia;h PRl LB £ ES o o P R
R 0B ap Wes 2 UE5 0L sii ncnsordim PEAR




< [ . ‘o O e T
ARl . @ OLF AL 4 T ear I iy & et igr % /|
!
- : : h ) |
'{c‘,-i;j‘;_‘”; i@lt ""r‘”.:ﬂ. rr:.l-’ v=adil L Fg g g I'i

| . o L B b _ =
MM RadR 2 JIL2FAR

."-' ﬂlll I
Li . %P |
. ) Y ; 3 ."1' = - = ] # . = A F :1. . L . e ;
.'1-'/"‘,(&-»Ju,’_’a‘v',:”.'nﬂ“f Vo mtE g X €IS 25 A F TN oY |
[ o o,
r. - _‘.: :.- " ﬁl" = f':!" P:" r "dr' /i
5:;: S L M ey 7o -*f-J_ll.rjf et e by o & 7 ol
& 2 g & y . 1 I I=4 =]
A= vlis | &AL o ichh & 9 0 ¢ €4 n ‘{_-Jfﬂ J'{K Jl
" ! e | . - |
y § 'T ‘_2 : E r ra !
=P i = . - i |
|wed F oLl gdng v LRl el s PR
| L ad v REG & UK R e : E— 22 E) : )<
' . e ._ e T
I ARAERLE K- 2RI, e =35 -,'gi;-_, R 19 d
s g b ] w &) , [
L3~ i L~ Y i e . .
E#I ‘L{ ﬂ—r}tr,. -y 'f._,-._, Jh.%»-'q; L L n-,_"_\.-..’f". ﬁj:ﬂ"}t"p—-— "I-
J 2| ; T ."; r ..;"._ ;, [ - .
\,.-.’ ‘fj}.tf) S EIEC & L -(]--‘_,'-j.-lid-l; z-" % ! \-

:3@g¢-;i? k--rLFP-v?.‘n mrﬁ#iif.&a‘;
o) NEL 279, Y I g AT e At L}u‘];‘z\'ﬁ?]i
*& 5 RN AT S x,c,} f$@ “f‘ a il it A ﬂr}m@f*- LA AL r*ﬁu(#ﬁ_:

RP=+2) 00 FREIANRERLa A )] ¢ 55

!Jif;-m‘t 13 75 mn Ao 3 NF M3 tdmn, 23 .|

?\ﬁfﬁm it K )9 J’?i’ﬂ;]r}.ﬂi Shay E @ d L Rk A3 RR

A= hy X -‘-12?-.& (1B Rer v Lsid ﬁ W 19°8R 1o K
o,

- , AS ,
L) LJM"L & ﬁ“t PLAmrulTNEETIhIF 28 Fo~ Yaa

| L, I A n .y i I
%3, 205568 ) o5 Z iR 188 1 3 Bhii 131850 vy S|

|
:Ei: 15|. 5-

WA s LT % 1 e 4% RF b B M u 1 L Fpk

R33 . bE(ihr 2)n i A Mo NFIK » Bsn 38048 |

DA RS % HF B DB oy 0 Trofer T 05T e Do 4 it

et




() C 4 M
Siiessate Rk i ARNT DA o BibiE ) Jns Bk B3
{%?mf&i}ﬂé J{,#.- fjx?'ﬂfab.f i

?HFrﬁ‘ﬂi‘iJ it,a‘fjda Lok BER A BRI, }\i
E‘: |z :jgaff‘r 0.5 D) fﬁ*’e:? 3T Ry d 7. 'f‘]‘m ‘f‘%} .hdé' |
féjr}liﬁfﬁﬁ)f\;ﬂﬂwn E(<HER LR, ¥« ,“",Elﬁ-tﬁ_
Hodpidrg o< Rhryd 7. |
& EHFF0 I o™ cdhnir %a'r‘.;*ffr‘cﬂrﬁ-.; HEEY I AL *3
MEpATe 3D (L D fuat § 2 yarin D XimSb s 5 J/ﬂf
:u{[ffi{l%lt ) $i5rR 8% 5 PR ot o J_i.’{ K,,c;““., 5.0 H‘

r:l" j'!f' l
" N -..,T‘;' P s 3 —.-:'l

2o F1E HIE (TR0 P50 31518 ) RESTE fi =

5 I A " Fak ) i

odtr o AEL by RHTIETE 4-»*. Pﬁ‘%ﬂgfémqfﬁz,%i

Bt hE RPN

#

-

& 4%d3 ;Juﬂﬂ‘ P ISTRE DRl F

.l__%__ G S 4 th - 8 L B S o *%‘]'%‘“’" ‘?1?4_‘_, = '-';.'.-'
B e F ﬂ i I

3 3, F'?r Yo {firde it BB, & P X Pt b3 U P

ﬂ@?’:i % }lb‘rﬁf :?? L.“:E"’_.- 3: ﬂ“% -.'¢*-.:

BT ni Hﬁ#ﬁam%ﬁa% (395 F 1 E<H bud

12 PPse9:rv i s)t Qo rin B dnn . BIBEa N Zslhd |

L““”i]ﬁi)ﬁ:i; ) CR Y hr;,rmt,i P ‘;E;é_, t nwCalfinLa 1*. Tf'l’-{»
NE 2,57 MW g 2 ‘:,;.q Ho s A g ) Bk,
‘ %"J}f:’"maixkﬂ;’f' 5frﬁt?v5az};a<g;jr;’}‘j —}f}.cL;
'q:m. i IS ST S RN IO LT SN SY Y s 25 &
.(J "’5chan ($F hirdiorarid, FIFE Qi Y
!d;-.; Nred < '—M?H 3 a@i%::‘%ﬁjfﬂ ﬁ?ép;}iﬁfm f’#’, |
[Kadvdni d, Mokt o LA % ¢ Y "% 23 3




[
5
——

| SFIEA-IL 0 )16 hix" 0% IR e fe :Jﬁ’iwﬁ?’?i
JEr b I RFF L WGRPE B Wh =7 F2))-+b13
|raeabes EFAYR e 8 RN 15 o W2 m L% 4398
Op b XPIRRM Risd &AL v saTBY I,
3335 %0 }35* f‘% 2ot Pl OF 3 Tl'r';\I,;d‘.,-»Jff'ME;
| ABCE 1 ﬁ*%ﬁﬂ' tfa“—‘r*C’J"I: P ‘Eu-t’ﬁ‘ T&IET %QJ)E 4 f’?iz‘ﬁ{cajt‘,‘f:u
’n-.' = RJI *5}';111 f..rcﬂ;j ¥ i

"hld"q_l‘ij—]f-.lfc;;j}'rh
i~ -ﬂ.f"é 8; \IJMﬁl’T d-...—ﬂ'cl;\-.'rf}; | Iroyen R 4 & f{;{"’JJ =z 1

|’\;ﬂ‘j—'ﬁﬂxt-}‘d C‘]/]"E:‘L"‘-d-"ﬁ-j&: : ‘ﬂl‘ ﬁ-;;;"‘f‘iﬁ P %ﬁ‘ﬂuk S :isij)‘
""\}I)‘abt, 'ﬁ‘:i'ﬂ faiuwlira ‘tbl#,ﬁ-;amzjé:fﬁ}: ¥4 :h Llr. u

,i ;;4” ﬁ“}ﬁ*hﬁ“-“‘ 4%, ﬂ.’if‘] o 3 H\. vz ?.E)-h — ¥ U,
|

,EM}L&"}HAJ&? &y T3 fer RBF c’: f’}f\z e&fﬁ;r.; CX e VESY|

..ungi Jr'ﬁ't'ui iﬂ#ﬂ-ﬁf,{ o ,1,“11; "%1&-, 3. i o 3 n3Fa .t.ﬁq EF;:HJ.‘
I’E?}-D El‘i'i "Dira -LJJ'-‘Fi; 3—‘9&‘;}- b ‘!I.:-

b YT o diEhir 1237 STt fﬂ},  SONE o BT
_— s B y
==t 85 X AFE R SRR Y s R (B S8, Bk Fn
T4tz ia%mi});u FR6Zpt0v3 (v w0 IBRIBFI 21535 (0201 E

(Lo THyF i,

AT ot e R b st TR Psa k12 12, J&/\%
| ED. Rad o thsEndy oard 2 7 41 %00 FRET I F0 184 4/3
Aero (v IR vdy 2 7.

a0 NEES Do ML win gt pd) 2 o8 Ee a1
It %hia 1567 AR § 003) (v L RBT o) 0 % | oL Fommis 1B

13 TL




P _
!;! () C 1 "":' i,
|

| 2% 8 4 R B RPE B W (B h e B A BRI A NI BRI
!i WA sora iRt 18 6% ero L)ad Ry Jo o Bed
||im}qﬂ‘
: M oA Pabod B ix Wor S S i3 ¢ dre wm{?ﬁn}m:
ﬁ&%nﬁf-&ﬁﬁ-;:mu?; Peo (41 8-F R hac ez (12 37, B
ig"wﬁ 040 F1203 To 0 BRT S 03 3 33k 0T d 13 T Nt Bia it
(2@ daem Mt 2h ¥ RT3 JrEd T,
| dohe MR R AARIARS Grof YR BT R i, |
e o a—R Kt ohr BRIk Sk Ryshs 0.
L Ber Vb omedan F 52 Fidr RHIv) B Ro M s v b1
; LD FoTRIe D e gy -q‘ﬁ;‘p;}*ﬁ"/gu (&t oAYIF . fE i )N
! Lo ALYk v 551253, B AT it EE A ERYRALS R
; )RR B F 2T L E ey FEBAc Rz
| RippaBieatF o fre g Rt i FE it
1Rk n* Pt A2 ;w':'iijt;ﬂijﬁbﬁ'}t,i: FIFhT L ¥ ué‘i‘\ (2 )8) 3k L
WA ERNB Y s hotrd i Shitd MordRriifERF 3 By d
Ep

| A% ) J'I:FnIc:'d—bJ‘:T.]"z;t‘?ilf;lﬁ\}”'Jtr"ﬁ-j?:l?j;ﬁ“;i,ﬁ';I
Ribiind I um) A BRI (3 $rokathEat s Hotd.
l‘HFs’f‘@r Fsthlwansarsy B BEFEr &0 1’3@}%31‘*1&“?}?
i 398 Rardoh b2 )t e =40 Mf%}rs&ﬂuno L R2rdsid h
17 x Rs 13459 F¥sns a9 188 Laz0 vy
ly. 4 t'n?"ﬂi?'f?@i*r»”*"Tiré*r:-zt&"\’iwm thhordy 37

DI T p=n 134 E b e T AT B0 BER T Bl B> hrld
%u«hxuﬁ“ﬂl 23,

A




" i
-1

-—

| Oc
C/RM%? | § (=+3) Al=rm) s 4% hid” 3}’}} ® ;ﬁ '}'F’ﬁ 13 P ¥
'i‘,ié e §1 ’hmﬁh;i{‘mfif‘ﬁ Po 1T A2 O FXAy 2%

0 D1k By P P 2R u;H?’P. Balhyrvsatdd .

; B P i”l Fodoil i S h B B FRaiT iz wBEs b
WETSE R S0, RATERTF R EE o FEIRT W R DAV
.»ﬁ*! R 446D Bt riz todphhitvis MEVEE RHoRY
.}t)’téﬁ d 9. orive }ﬁf‘,ﬂii' }?I & Fwg ﬁFﬁ"Zﬂﬁ‘
x M=trE=)=t -.ch];xﬁ-}‘h T | ft’gﬂruxpﬁ

',r“?. ) Q‘ < t-a nﬂté*hh;h RFT1HY J 9,

H*/ F *a*’:’]i-k_‘f Fhig #\E wa”}ﬂ;}px; "%y L))
@*fb"m;-. :@‘,.Mcﬂaﬁikiﬁ LA 7P ~'»4,El,;_,;~ L
R e P T .  PRMNL N ‘2.4-.;,- DR A &
iuuﬁ-h*hl‘tlﬁ.:-,a WmeESo %"y???.‘;t}'cuqH}:};,.-v,jf}-‘:-)

¥
|58 9 G5 —yiae At ¥ Taoyhn 7 DAL e Mol s L)

230 3o O) Bprd 35 5 Aie G Qe oy EIVIW 55 48
u 4B W D KA ( EIRRIICEE IS % mL %

L hx"gaxﬂglftj‘u‘*ld- hL@%Lr‘;JT{ ls.&ﬁm_‘ﬁg?‘gt - aﬁj';
ArAR s 2 of S HEP( ,,.@;1%-

D]‘i%u A aﬁ)ﬂ
P

WAL s SR 1R R, Jeu B
ﬁ*‘ﬂ?ﬂn"iri" MRUE hoaTraed T,
I =N+2aP - #J%EE B 3!.’.:#% ¥ IV ( Tfﬂ-Ji:P_if;:}}.j‘))
i R i i A WG L2T 30T Rk Eo %) BT
is BR BRI )R B 204 o 1dd L T %o
FV¥ oz ¥y sy 2t —0ns 2 ab aiyn B ik-F¢ a3 F)
Ak By b, AT WEGY RIFILF DS IP 0612 501 /i‘\iﬂjff't%




ol RIS I

O C M ()

R4 v 4o b AR BRIBTA KO THy3 T, i Z)Foky RS
{ }.«n TRRR vl il %i HEE‘&J?M 5 T'? ﬁi‘-;{}};f}}-ﬁ.rﬂ}fft
A L FBL T e o DA I hor s 7. Bhy384]
Wi I H LR oEAEDSeR 2Tt 33211053, ‘

213308 v i1 At ER A FTTE I F A
$TA eyt il BIFThIcIR. 05T A it e l

W
'“5:-#1* W AN 'L";i;\{' :1:"'%-,:# ﬂtﬂa "}E '.r“lf .'l-a-r,i_ |

-

‘""g"'"‘?" T o(23)(2%) 2 Ble z D) baixE w BES 9 E3RITTILOTS

IFE il
) N . . 2|
ax MERARR BT Rk A T a0l 1 A% 5 e o IR 18|

¥ %A ;,;HJAL éﬁuirk“é&uii i |

km;hﬁ*}mnw s B samidy e B At BA8 53 TR |

m.'.?fil‘-:%‘»"agﬁwﬁ} "«?3'3‘--”* Bys T . .~r2o hd‘né‘ 5 AV, % h i

=

I -A" - . r=r 3: w ™ '\' - = = _"
‘rr::-.;?']_ i'-'-:},']!-,"—_ﬁa_ L Jﬁ‘]- L &1 - dia {A 57.-'- .I_JJ_“E_;(“ E." 9.-”, - ‘

¥, B eXWo Pt IR .3?:* Ao, 30k A Rod 32
b vdn & b, oM kR = AR 2 Bsonnd 12| |
irrhord 3 §. A ke AR ¥ix Ry AL - by 1o BR

FT,}- s ‘5 Utt R, J'r'ﬂ]" f'T‘t' A 1.!1..-‘; 3“&‘5', S _f- ,l‘/;;““\ 1 EC?J IE@ 1
- r :LH ;- 3 - ® | 5 -|. I"Ml 1-." - | {
2 é i PIFr s Pt P ek, RaeR3BoIRY IR |

1

ﬁe‘l,hnt"m: 37, PAup = BRINID Bty By % Ao

e —

L% 5 A DA o R 4 Thon, 3BT 2 Ro BL ¥R ST i

g;m 4?""?3‘& P (A | I-H)-:l%: J}c»—--:ﬂ]i""cﬁuj}*‘ 13
";rﬂ:u{’if-f’"ﬁ LelRs o F5AP i S p} Fsaa)vdyd’y,|
Hof3i= BX 80 7 B v 12 u-v;s,}uﬁbmﬁﬁw_m%}w

ij#ﬁiﬁ-“i c¥RyfRpo-pi -r?***fi’é-i’?ﬁ“t";a?(ﬁhﬂ
I o £ < Ie
‘_,.ricujhr i‘?.‘i\_ 1) N'Jj‘\(%%%t}}o

-Kl

P K F BP

A R
é‘l': v ’\

II'F'I' 1“ I




ARGUMENT POR THE ACCUSED
DELIVERED BY
MR, ITO, KENRO,

To Your Homor, Tho Prosident end tho Mombors of tho Commission:’

Thon I wes still e student, I roed in ono of Shekespoerc's pleys, the
Morchent of Vendéo, the pert concorning tho triel of rcmovel of humen hﬂlh' -
which tought mo & grest deel concorning tho rdoption of lew in this ceso. i
Togothar with 1te light humor, it cetuelly geve mo much anjoymont . 7 -9
At this time, without provious knowlodge, I heve como to sct es dofcnse 5
levyor in e ceso roletod to cennibcliem, Thie casc is diffcront in sll re=
spocts to thc Shekosporisn triel concorning humen floeh end thoro ere verdous
kinds of difficult ¢nd roclistie probloms from the ecedomic standpoint of i
psychology, sociology, end lew, To solve thoso problems, e groet emount of

offort ies nocdod, end I havo como to reslize the hoevy rosponsibility thet "
rosts upon dofonse lewyors, 3

I en fortuncto onough to hevo cxcollont lewyers cs my essocietos, end ‘
froem thom I think you v111 hoer the erguncnts from en scedonie stendpoint, e
Already this cowrt hes hod oxporionco with trisls roleted to wrr ordzcs, end

I have hoord that ¢ considoreblo emount of aergunent concorning this subject
teken pleco,

I en going to prosont the ergumonts of the throc dofendenmts, Isogei,
8ato, rnd Suycyoshi,

Fundamontel erguments ebout Var Crimes triels end wer crimos{ for d:nqltf
the responsibility of en individucl in internationsl rulcs concerning cxpost

fecto lew) ere, ct prosont, boing ergued filoreoly et tho Tokyo Internetionsl e
Militery triel, #

B

N |
M
oy
h

Thoso defondents are unknown, unimportent, low renking militery porsomn 1, -
Wihile they worc stetionod et Chichi Jime, I cledim that tho SCAF rules aid '."_'k.» v
exiet, I am not going to teko up rhethor this criminel offonsc will stend
Up undor the theory of lew, but I em arguing from tho standpoint of nitigating
thoir sentcnec, . ;

L

4 £

A now world, e now eivilizstion will meko ¢ now eriminel theory nocos= >
8rry. HNeturclly the dofonsc should go cheed in obodicnee to the now cre, 1
but wo hope tho comrdssion will tcke imto consideration tho formor rulce, namoly

thet war is & strugglo botwoen natioms end tho in viduels carricd no rose

ponaibllity end wo clso hapo thet tho commission vill considor tho cxpost
facto lew end rondor ¢ loniont scntcneo, ¥ g

According to charges brought forth in this cesc, tho defondecnts ce

monbers of tho Imporiel Jepencse crhod forecs, etteched to tho ermy or tho
navy, Chichi Jime, Bonin Islends, end whilc so sorving et sedd instelletions,
Chichi Jime, Bomin Islends, ct ¢ timc vhom e stato of war oxlstod botwoon :
tho Unitod Btatoe of Amorica ond the Japencso Empiro, somo erc cherged ﬂ‘;ﬁ_"-
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killing an American prisonsr of war, some with eating flesh or the liver
of the humen body end preventing en honorable buriel, this in violation of
the lsws and customs of war and the moral standards of civilized society;
neglect and failure to discherge their dupy

or officer. Upon these fundementel facte warious observations
have been made. I should like to bsse my ergument on the observetion of the
facts, First we sghall think about the persons involved, All the defendants,
in this case are military persomnel. They live by the code of absolute
obedience to orders. Because they would never hesitate to die by the side
of the Emperor, they were accustomed to going through water or fire if they
were so ordered. The next thing we would have to take in consideration is
the circumstences at thet time, The third is the conditions at Chichi Jima,
The fourth is the detsils of the case, "hat is asked from a standpoint of
eriminology end the politiece of crime, by what persons, under vhst eclrocum-
stences, when end where, time, place, and deed, How ere the gaferSants
Isogai, Sato, and Suyeyoshi to be observed under these facts? ilso the same
thing cen be said of the other defendents in this triasl.

!
%
]

¥ho i1s the defendant? That was his station? That sort of character
did he have? The defendant Isogei, Gunji was et thet time 2nd Lt,, IJA
attached to the 308th Ipdependent Infantry Battalion of the lst MHixed Brigade,
He is & greduate of the Koku Gakuin University and a wvery serious going man, i
The defendant Sato, Kesakichi, was at that time also attached to the 308th
Independent Infantry Battalion of the lst Mixed Erigade.
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According to the charges the eriminal offense that defendant Isogai g
was alleged to have comnmitted was sup-osed to have been on the 25th and the AR
28th of March 1945. The time that the defendant Sato was said to have :
committed his offense was on the 26th of March 1945. The time the defendant :

shi ves sald to have committed his offense was on the 23rd of Februaxry
1945, At thet time the navel eir raside on the Jepanese Homeland were fierces
After the fell of Iwo Jima, I think the conditions "rere that they exnected an 0
invesion of Chichi Jima, This has been testified to in deteil before this Y
commission by the various witnesses. In judging this case it is absolutely o
necessary to teke into considerstion the confused conditions thet existed et 3
thet time on Chichi Jims. ‘/hat are the geographical conditions of Chichl i
Jima whore these offenses were saild to have occurred? This is ¢ small iglemd = =
in the Eonin Islend group. It is not a flet level island but is mountainous, = =
After the fell of Iwo Jima. Chichi Jima wes elone and vithout help. EBecasuse £
of this meny difficultios ceme up about short retions. They were spirituslly =
disturbed and unsteble end I think there were many times when they were mot -
normel, 5.

The defendants were under this envirommemt., They hod been fighting a .
wer 8 long time end they were tired. These people, the 15,000 people stetioned
on Chichi Jime, st times would call for the need of lifting the fighting spirit
end at other times were troubled sbout the end of & bettls to the lest man,

This is something that canmot be comprehended by human psychology. In pther
words, it wes en envircoment which cannot be understood by aversge common
songs and in nsual peace times,

A e =
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“hat sort of cheracter do some people have under these umisusl environ=
ments vhich have been cleerly defined? The bed conditions thet existed on b
Chichi Jima ceused this case end incident to oocur. This I believe will be X
ergued in detail h:ul-wuunam; For persons vho have committed &
criminal offenses under the influence of criminsl characters or persons ~ho
have becoms a criminel through their enviromment, the main defonse is based
on their environment end essocistes.

' I shell go ahead end explain in separete erguments the offenses brought
ebout by the enviromments of the defendents Isogai, Seto, end Suyoyoshi, -
The defendent Isogal is cherged in Cherge II end specifications 3 end 6 with
violeting the laws and customs of wer. The defendent Isogai clsims thet the
confession at the Board of Investigetion wee caused by unfeir means and he
has denied ell these cherges in fronmt of this commission

: In specificetion 3 of cherge 11 it is said the defendgymt Isogai did
with the defendant Mori, Kunizo and defendent Matobe, each end togother,
on or ebout 28th of March 1945 at the nevy bese headquerters, prevent the
honoreble buriel of an Americen priscmer of wer, by eeting the flesh and
viscers of the body of said prisoner of war. According to the testimony ",
of the witnesses Shinods, IIjime, ond !iyeseki, the number of times that humen
flesh s ceten in & room £t the specirl nevel bese was only once end it is
cleer that the defendent Isogei was mot presenmt., In specificetion 6 it is
steted thet tho defondent Isogei did, on or about 28th of Merch 1945, prevemt
the honorsble buriel of on Americen prisoner of wer, one Floyd EwtngHell, @
Ensign, U.S. Nevel Reserve, by removing cnd eating the flesh end visceras of
the body of the szid rrisoner,

o }

According to the testimony of Kurosewa, "There were many dinmer perties b
given et the 308th Bettalion, but the one I remember the most wes one in vhich .
one smell dish of humen liver wes served.," It is cleer thet the defendent L
Isogel wes not nresomt. The defendant Isogei mede a confession in fromt of
the Loard of Investigetion, This is e very grect disaedvantage to the defendemt
Isogei, At this time the quelity of the confession would have to be considered ‘
eccording to the lavs of evidence. In the first plece & confession is not o e
ebsolute snd generelly it is forbidden to determine the feots by -confession B
elone. Fut in the SCAP Rules there is & specicl ruling on this, Even this
hes to go by the ruling of the commission on ectuel velue, " hother the defene= i
dant Isogal mede e true confession or not cen be determined by the fect that
he was confused end was in e disturbed state of mind, It vwas done under .
hempering conditions of speech. Zvery person vho wes present ct the dimner :
perty in which humen flesh was served st which time the defendant Isogei waa
supposed to have eeten humen flesh has steted thet he was not present, H-w
7ill you determine if the confession of the defendant before the Boerd of
estigetion wes the truth or not, unless there ere people ~ho cen sey thet
he wcs presont et thet dinner perty vhere humen flosh ves served? Te care
nothing but to recognize the fact thet his confession may have been the result
of his confusion, it least, in this instence, I think it would be dangercus
to moke him beer the great responsibility of the criminel law on a confession
only made outside tho court., In conclusion I believe there is not enough -

"IL 9"
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to conviet him,

4dlso in tho record of the Poard of Investigation, there is the sixth
: &uﬂ::lnn, "Heve you ever esten humen flesh?" In snswer to this ho seid,

According to rumor I heard leter I may hove ecten humen flesh," In the k
23rd question, "Heve you ever ecten humen liver?"™ Ho ensvered, "Yes." .
This cen be teken meny ways., He had actuelly ceten humen flesh end livor, tut
he did not leern thet this wems humen flesh and liver until efterwerds. I -
believe this wey of thinking is elso possible. I ste it but et the time I
did rot knom it was humen flesh. Unless the queetion was put to him in
this meoner, knoving it wes humen liver, when, where, cnd by vhet moecns end
vith whom did you eet it, end he hed enswored in deteil, it should not heve
eny velue under the lews of evidonco.

The defendent Mctobe stated et the Boerd of Investigetion thet lst
Ideutencnt Isogei et the sveciel ncvel bree, together vith Kemiure, Shineda,
Mori, Miyezeki, end Iigime, kno~ing it vss humen, ete liver s-itted vith
bemboo, This testinony *me completcly broken dotn by the testimonie s of
Keranrd, Iijime, Miyozeki, cnd Shinode on the lith of September in court,
The room &t the speclzl nevel bese in vhich the saild humen flesh wes seid
to hev: Yeen esten, 'es 2 smcll room in & cave, Therc lighting wes good,

I believe the four peirs of eyes of the stef, deop in their operstionel
plenning eould soe truthfully, I hope for your gocd judrment-- through your
superior kmowledge ctnd insight,

et
!

According to Cherge I, Specificetion 4, the defondcnte Scto, Mstobe,
end Nekemure, coting jointly, did, eech and {ogat.h&r, or or sbout 26th of

Merch, 1945, etrike end kill, by bohesding with ¢ svord, en imericen

vrisoner of wer, nemely, Floyd Ding Fell, Znsign, U.S5. Nevel Roserve, RS-
violeting the luwe end customs of wer &nd the morel stenderds' of civilized - e

society. This fret e canrot holp but recognise by his om testimony, thet b
of defondent lekemurs, ond thet of Motobe. Spoekin of the motive of the t’-.
dofendent, Scto, es & subordinete of cefendent letobs, he received orders X

from him, releying this order to defendent iWakamure, end having the prisoner NIz .
exacutod, This elso in cleer by the -ritnesses' testimony connected with -1

this cose, In other words Seto et thet tims, had been serving in the irmy &
g long time, Fe hrd obeyed the orders of his supericr officer well. "]

The defendent Seto hed defendent Hekamure execute the prisorer om
orders of the comrending officer. In other —ords he hed only roleyed the L
orders of the commending officer to Mskemure, Tho dofendent Ssto, did not < e
initiete, plen or wrepere this. He just blindly s#nd mechenically cerri & .
out the orders of the commending officer. This is sho'm fully by his position =
end history. -

According to Cherge IT, Specificetion 8, defendent ﬂat.é, Kesekichi,
and Mori, Yssumesu, then e sergoent, IJA, ctteched to the 306th Independant
Infentry Battalion, ecting jointly, did, eech end together, on or about
26 larch 1945, prevont tho honorable burisl of en imericen -risomer of Ter
nemoly, one iloyd Tiing Eell, Ersigr, U.S. Nevel Reserve, by beyoneting ms
mutiloting e deed body of the srld prisoncr of wer ., thereby violsting the
le~s end customs of war, '

o farlde .
b
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: hcorﬂmhthnﬁmﬂurmnuﬁurmmumfwdﬂm .
- Sergeent Mori, the defordant Mori, hed by the orders of the defendent Scte,

sta'lod the doed body of ¢ prisoner of wer twmo or throe timcs, This is
e confession,

it B8

dccording to tho testimony of witness Sergecnt Mejor “odo, Fori wes e
et o placo epert from the prisoner with ¢ rifle ~ith fixod heydnat,
~gdr rid, "lori did not sey enythirg to me. I said to Fori, If you steb o
@ doed body 7ith & boyonot, it will bendl' I think Mord took my edvice," "y
The ebove is the prosucution's evidonce. < Thors is no othor rolictlo ovidonce, =
Letor I bolieve my cssoeiste lovyers —i1° presont crgumonte on this roint, b

In rogcrd to the record of the Ecerd of Investigction, it hee elroedy
been erguod sovorsl times thet going by the confossion of the ctove
mentioncd Mori clone is drryorous., This is not o thing thet hes to be
ergucd doeply to be morm,

According to tho Cherge I, sreecificetion 3y tho defendent Sucyeyoshi,
dofondent Metobc, with sibordincte Lt. (jg) Morishite, ecting joirtly, aia
esch end together, on or cbout ths 23rd of Februery 1945, ot Omuro Cuiietory
heve killed rn irerie n wrisoner of er, nemely, ore Mervin Milliem lershon
evietion rediomen third clcss, U.8. I'svy, The cefendent Sucycyoshi hes Ly
stcted thet he hed nover reccived cn order from M Jor H:toba, tb : exscute REs
¥Hé o ove prisonor nor hed he ordered Lisuterent (3jg) Morishits to do so. Put RS
it is clerr by the testimonius of Ureki, Yoshide, Ivckerr thet Licutoncnt (Jg) i
Forishite hed cxgeutcd the nbove montiomed Fershon =t the timo, dete, cnd place 8
steted beforo. Llso it is cloar thet €t thet tine tho dofendent Suyoyoshi
ues not there. Tho dufendant irtobe ncdo somo vory demdrp tostinony before
the Foerd of Investigrtior but ho hrs not stetod thet defendent Suyoyoshi

or tho Licutorenmt (jg) Forishite hed cxveutcd th: rrisoner. - hothor tho
defondrnt Suyeyoshi ordered Lioutonent (jg) lorishite ecmnot bo detorrired
becauso of the lack of substentiel ovidenes. dg . long es thore is no evidence
to sho ~het eort of ordors Licuterent (jg) }orishite rocoived cnd -hothar or
not ho roceived those from tho defondent Syreyoshi, I bolicve Suyoyoshd

hes no rosponsibility for thet offerss. .ceording to th teetimony of o
Uzekd, et thet time tho cir rrid conditions were very florce end it is clocr
the® tho defondent Suyeyoshi rcs busy *ith sntiecirer:t dutios et his
comrend nost end ¢id not heve the tiue for such - thing c¢s en execution

of ¢ prisoner of mr, Also thc defondent Suycyoshl steted this elecrly

end oxnliedtly in court hinmsclf,

1 ,‘_.
[ .:;
ipaini

At first tho crgument thet defond-nt Suyeyoshi, ~ho ‘ms so closely
relrted to “nsign iorishite, hrd nothing to o with the execution, mcy
sound very unusucl. lorishite rcs the serior o”ficaer of the

division rnd clsc r leckout men, The hendling of prisonmers of wrr hcd

been done entirely bty the ermy crd it did not conecrn the nevy, It is cleer
toroush the testinony of the *itresses thet the results of this decision hich (3
ves rendored throu h cn egrouront nede -y the rrry end tho nevy “rare thoroughly ';r".
mede known to ell, It cen be understood why!defendant Suyeyoshi who r-a of SRE
the nevy res elveys hesitent in his sttitude toverd nrisoners of war, There is

R -
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@ FO2E( )
. & saying of a great Chinese philospher, "Go not near danger", Suyeyoshi was at
. his command post, and threw off the rumors as rumors, He took the attitude of
" | bystander. This can be understood as human peychology. The witness Iwakawa has
| Stated that Lieutenant Suyeyoshi did not get along well with the officers and 8>
| made every effort to shield the enlisted men. Why he did not talk to Baign
* Morishita is apparent. Soon after this in dent, Morishita was transferred., If -
the defendant Suyeyoshi really had any intention of executing the prisoner of ar
I believe it would have been shown when he received the two prisoners on the 19t “'
According to the testimony of the witnesses he treated them well instead of m b
treating them, He fought through a hard fight at the anti-aircraft battery in a
battle of the air. He did not wish for cannibalism; he did not wish for the h

of a prisoner of war, No cennection with this can be seen, Charge I, Specificat -
don 5 does not apply to him,

4
F AN

B According to Charge III, Specifications 22 and 2, the defendant Suyeyoshi,
. Jitsuro, then commanding officer of the Bth Naval Anti-Aireraft Batte ry, dd 5
. neglect and fail to discharge his duty, in that he permitted Lieutenant (junior b7
B grade), Morishita, Hironobu, Imperial Japanese Navy, to execute a prisoner of wa B
¢ . thereby violating the laws'and custams of war, B ¥ the statement of witnesses
i*  Yoshido, Iwakawa and Uzald, the above mentioned Lieutenant (Junior grade) Morishits
" was a member and also the senior division officer of the Bth Anti-aircraft Batters.
of which Suyeyoshi was the commending officer, A fact that the defendant Suves oshi
acknowledges, As it has been stated before, the time that Morishita executed a  °
2 prisoner at the Qmura cemstery, on or sbout February 23rd, 1945, the American air
1 raids against Chichi Jima were at their fiercest, -

r n

& " According to the testimony of the witness Uzald the Iwo Jima campaign had ; -
. already begun, and an American task force on its way back fram an attack on Tokye,
attaciced Chichi.Jima, Bullets filled the askies and the planes were so many the =

. number could not be distinguished, This was repeatad 4 to 5 times a day. It is &
clear through the defendants Suyeyoshi's testimony in front of this court how - o
numerous, camplicated, and how very busy the duties as the commanding officer of iy
the 8th Anti-aircraft Battery were, W :'
A

Suyeyoshi was always at the lookout, command post, on air raid watch over his

_ allotted area, reporting the conditions in his area to headquarters, When ensmy
aircraft appeared, according to his Judgment he made the necessary preparations

X such as ordering the firing of anti-aireraft guns, - anti-aireraft cannon, high %
. angle guns and other ordnance at large type and small tyye aircraft, Naturelly "

during the daytime he was very busy, at night there was the manning of the 86ArCil=

- lights and others. He must have been very busy. The American Forces began the
" bombing and boubarduent of Iwo Jina on the 15th and after they had succeeded in o' §
1N establishing a beach-head on Iwo Jima on the lith, it looked as if a large force |
‘Would invade Chichi Jima. The condition did not permit a mament!s napping in " 4§
Suyeyoshils anti-aircraft duties, The number of raids by American planes became
very frequent, In the period from the 2lst and 25th, the only time iie went down -
" to the main establishment was to wash, Suyeyoshi was always at the lookout and.
' comaand post performing nis duties and he did not have tine for anything else.
¥ top of this he became very tired frem the short rations and if he had

~  moments he would try to get as much sleep as possible, He absolutely did not
. the time to stop the act of Ensign Morishita, In such an instance I do not be
¢ You can accuse defandant Suyeyoshi of neglect of duty, By a thing of eriminal
| » AL the.

’th tha avurage reasonable person as a standard, in such an instance,
i s :J‘-_ -, . Ly - e W 4 'I-.-:-'"'I'.| £

o
- - 33 5
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person could not be expected to do'this sort of an act, this act would not com=
promise a oriminal offense. The defendant Suyeyoshi as the commanding officer
the 8th anti-airoraft unit hes fulfilled his duties completely, And I believe
sincerely it is very harsh to charge the defendant Suyeyoshi for the responsibi
on Charge III, Specifications 23 and 24, St
In conoluding this poor and unsholerly argument, I feel very forward but I.' !
would like to tell this stery. : '

- Fany
This is sonething I had heard in Peiping about an American missionary, This
missionary arrived deep in inner China, vhere there was a tribe of cannibels, e
; His earnestness gredually spread the love of God in the souls of the barbarians,
; 4 little time later because of a small inoident the barbarian's reverted suddenly
b to their wild instinets and killed the missionary, an act ‘which is very despic
Just at this time the missionary's wife had come to Feiping on an errand, When b,
she heard of this, she did not know what to do, Should she go back to Americat
No, she did not, Picturing the cannibals dancing around the open fire at their
feast she followed in her husband's foot steps and wont into the land of the
cannibals to preach the Gospel of God. All I could do was to monder at her love
of God and husband.

v o .'

When I think about these defendants who have felt deeply this pain of losing =
the war and after this are being tried in this court far from their fatherland {
and in viev of the fact that their families are waiting for their speedy S
repatriation, I again repeat my request that a lenient and just verdict be given

4=,

-them : .‘.' -;

.
0

Mr, ITO, Kenro,

I certify this to be & true and correet translation of the original argument
of Itp, Kenro, in Japanese to the best of ny ability, ;

Lieutenant,USHR,
Interproter,

4
o8

¥




.G ﬂ-.-& f--»-&-—i'ﬂ *é-» E”“ :

‘1.

aﬁbﬂﬁﬁrﬁﬂenuﬁ_ & H‘ W = a0 s

P <

"*""Eh’h—ﬁ@‘gﬁ\g“‘“ Qi“# & f_'-“-'*

QHK%W{qﬂ ‘N"—-‘l (»-__1---..

'h-j

;*ﬁ-mti“.-ﬂi"‘az‘ﬂ j:‘-pxl‘._(_@;ti;k.l,-sﬁ

e ESONT R e LS S MmO,

4-

@ﬁﬁt.ﬁ Lo NN-@—AF& fxar

QH{‘—

c"m\j__.f:c Y e

a ‘}
i

RS ESR

o ]

S g ﬂét—ﬁ‘-‘ﬁ oo« WES Ok




h.

\QMQ_&.rH :‘f ‘éﬁj('-—

' C‘i& i K\(hk-—ﬁ—




|r

M WIE Rt B> MGl T

Iuwﬁ*$*

e —— e
=

S (G B M«

g J
b -
" V1

.|..—.—-."‘||. S e B

-gmﬁm §_~:-~'~' &Jhﬁﬂ Nw&#":‘:_t& |

I T —
fﬁ;(_;:__fl:{@i—% & SN 9B s {4 4S ﬁ‘
Y QTIPY, o = RV ool a”‘ﬂz

. F i PRSP S
S LT o e TN S ‘*“’G”‘

‘T_.

féd = i}j W Bt Gl vt E:..\J‘“fg E‘f.&t‘_

T

hf h-—--f‘ T‘ N Né& Wfr‘a\-‘“&_@;;:;::

T — . e

e <r

SE Suo [ Byo (150G g o G
b =, 46 #.‘; ;_.; — a9 2 36 5 LA S

i L — 3
- ""_.J. RETSEN MO ! ". M ol wi '7-.'-11"-'1.-;::-:-"-.--__ r
3. RS ""_ - " i ;g..'t;f_:":'_'r.. S O

o LK




H.&t\é*‘g‘“ﬂ{-r—ﬂ.y‘_ggk{ b-r._:é.

G

L : ' PR -
_ R T
= -.-ﬁ .

F g — P2 *‘_*-—F soes

e I S -_E- T . {_:'-“ﬂ__-
ce e ds L ekl eg YR P




@u«w&mb— ""?‘._a{d@am“ -s?‘

_.mma.?h——-\f rr— T R AT T2 QW'\%L@

H‘Qpﬂék\( Rl S 4 N ;g;,ﬁ,-h__- .

e = .Q.: PPN 43-(;: )«u < r‘J 141:‘ ol ! o ,g{r #"_"—‘"""

e “'t

$ 2 &“m$G41pA3 Al‘-‘*“‘r-" ?:«#&*ﬁﬁh-——g

e

o H

o ALt T PRI e ey

ﬂ{_"_'“ ‘( Q" \,‘& “’\T'& :Eg\( i -'hg- ‘

N 1@““*‘\{?—"@*;#@'§—5r‘ @chf.—'

= "
- .I‘.

il

— —— e e e

ﬁ%%:““# “@"i{’ Q’G‘@‘L“ rwf"u,

% 5 -— — _ ' R
o b '- 4k -a A' m“ ra ( :'hh i ﬂ‘. I.‘_' '1.- T :-’-,-'r*_'. .
.%J 3 - thy ¥ = -t\-.!r:-'r-' e ﬂ-"ir v ;:M" H - —




ﬂﬁ—“- ;.__,.,, i w“‘é@eq mmw,fw e/

....

R ) f—@—n‘ "*‘

e TSN BT R TS

.-I e

:: :E_W“%—p&!f&e# {é wg.._b;r.___r_j}

vy
g
]

'|.
- .F. h =
r 4:?.__\,- r\' . % " s W ”'ﬁ- Cf

a—w&ﬂ&"" Qs-r-g- - i Bacoc am

T&?Tﬂmm:t ‘1, m ““! E' -!:.,-_.

St




.
‘I-

h—-‘ “gus uﬂﬁywuumﬂﬂﬁ‘@-
__ = #@H£m#{=~= |

iw' E

N—ﬁfﬂ—wﬂgm {-»J (xg -y §-‘>x-—~r1 i

'?%'[_t 4 SR RS e fi ke r&gﬁ—m

1"-'

= @(@Wf‘wﬂiﬂm—r‘%l-gb*@tj\‘)“ f-{—l‘.ﬁm %’
b ey

—_n'

> S )G =46 foe Md—aaﬂwmmr—w a,_

e E edﬂ?wweh-——é m\’m@
%‘—b“*‘ﬁﬁeﬁwﬁ@ﬁgﬁﬁ—"

ol
"+.- o]

E:_q-"‘ ) ¢€ ~# {-.—-
o e s ‘E

r m?wgw-




[0 & 54 R by o] (ESA

- wﬁ#wuﬁrﬁga’r"‘t—s““‘gn (=2f oned "tﬂ:.
;

s A teal N st g < (P e e '

L T RARTI ST Ko HET K oy ey

mf"‘nfﬂ- xR *::u*efh.a &[miggk#

:. B — r-- i "‘
‘_‘95‘—“--_[ S s £_ ‘_"-@\ A S~ L= r--*i s V(S

ey

U C A2 e ectnydon Corefor

& :difr v eueR e -—ﬁ

lg"“!‘ﬁ“{')“ Ef""‘c“ﬁl‘rw{ l.‘pgj_‘.ra o ﬁdiﬂl;:_:vd...ﬂﬂ

&;’\(:—J&#G‘ L@"‘*‘“{‘b—— Nwﬁ"f&("?’“@\ﬂ

4".

t‘{"‘-ﬂ{&l' ‘i‘ﬁ""#" “‘*—H Q-—-(

-‘*-’- o

3 L.
g

L
-,
|.‘:. Ll & R




-4-5&»&' @#W#usﬂﬂﬁ'v : fak .
Y2 iﬁﬂjﬁ‘"*@ﬁowwm
-emsﬁrﬁaﬁfﬁ\ @#W%M‘“

r-i,@:rl@_—%,:xp’ﬁm—*ﬁur AP B f’f’“f"“ & "

*-1.,

Tl e Y e R Nt f“"“

’ L}

QNME\& g_\’h_‘_\"’@%%ﬂi&ggdﬂe ‘

‘H“{_Nﬁdﬁ_ﬂ-ﬁ o2 06 Nl s

gﬁé‘:‘r@.fq o & KT e @S =




YO * O.' ()

_'i Py WAL D & J =46 fas
B S ve D B0 Ea IS feen 00D Ko
e dad s Cdadteter

(

o

P
=

I

i (pf c KN awd s ige LoVl

.-‘ .

PiS=ret— B Nk ER ’\%N)w-

o /LR T RRE < @il s

'ngﬂg\ ca:.ai\reg@m @;ﬁ@@ﬁ‘
(W =z f( ﬂfﬁ“%%;&ﬂwﬁia;_qpsﬂ

> }g=-afs\i—,,ﬂ
-,:’_ \“Lnlﬂ(lﬁ__h___\s‘ ﬁ[‘}u Lm@.: ﬁ,bﬁg

I YV NN TN gy o

H (@0 Lo N8 L 4e~>a—§

_.H(\JM ?J.B_}\j__
R AR e e T S




£ ~Z£ﬁ =43 @@nga‘ L& ‘;‘&i’i‘f
9 7 W‘-@Qﬂ&w{ﬂwf”@
f* oo Qord - B
Bges = dad kel Qw@w_@.—mq
T DT L O TE 8 *‘"H

Lon X yo B

=

ER R oo L dend &= ap° i‘.-:

Y RO - TSP RN S yem—y

B e LT 2 (v R I T oOR £ L alaiS
3 ' i
| .'*,; S P = xe

“‘%@ﬁmsh R G P e
k £ A=

=T~ 77 siv. .+-._ .
22 K8 &.6_ ﬁ d ..\e’ LS — 2 e LIS
) ‘tw'}w ol Q.di-ﬂ!., e MY 11" T ”"'-"u - gt

- q i = -.'.I.' : A -.-




-_—

r‘?li‘\{-;—‘ Bo (s g--:-;__,?ﬁ@qﬁ
prage) th—ﬁl ﬁ_v ,ée@wcs@g ‘*",gu* '§...>,J

_ o
€ | ae.éf:e =@ @ <l L ﬂEﬁi
s « {M%Léﬂu, J m@_:mwg

_\g

S

.
ﬁdﬂﬂ\@aaéffwwa&{-“‘“ Mﬁ
&@bﬁﬂ@ﬁ'%‘“ﬁﬁfbﬁ f>— _‘
'.g-;-'p} e oW o ¢ %Jg-w—a P H = 3
WG?@r@M@ﬁ‘#; ?Gﬁ—ﬁ‘ﬁ

e NNPQH'Jﬂp-ﬂ“#&-meH ;g:&g{_,_

Hﬁr-i &—“t_—@..ih =) 6 r.‘:) ) -
_,,5 ; lﬁ"#.—

:--J-- " . -’-k_ l...-'-. s ;

r_l'-‘-!_ e
WL e E w‘“-rm

L.'-. -




«-—f-—_l-mﬁ N5 EIT R EN &

of

=
H I

Hﬁ"{i\(‘)\v{’—m‘}&—g KH“*‘\'} > d"jfh;

Ca ,Q_G‘{Sﬁ.'_"ﬁg?_\ i&&—-‘#m are X (o e 1

N Sl e NEQ e Pl

15 ~.g.;z QENE Tt/ en z:'*jf:f‘ & JQmsJ

9r~f-4 S =as e S L4 € 40 f&‘e’*’“*ie&‘

whaewwm#‘w A A o 168 =6 ﬁ |

T “’7{*@ ﬁwsg-b&:ifwr# o _

Sad P @ g2 -.Q,it

N
5

A s e Gl

=R

s ke LS RE I RS0

e & y AvE O P‘”
» TRy 'H“&W‘B "«.

fanei Sl

- g




‘;wauﬁés&ﬂwwfsef«&.@.ﬂﬂ 2 Kot

— — - e —_— e ———————

iii

N

s — o XN R Y ) e T

G‘pl;"‘“»-’ IS5 B 3&%&@&—&2@

.5 15 o ‘iﬁ@ N_EJ Lg}ﬁf-— o f}?ﬁ-@ﬁ w— e -»J\{'r-k_;f- .

T TR Pl LR

;: r*+§ A"

._f'

J.k 0G aQu— ! ”“u— %r-—i"" wE JC#,-%%———_[ + il
i’

@ﬂ?(l#’éa S o &pe@—mﬁ

@‘iﬂ@%rﬁ

"T-.- ;?t'ﬁ.ﬁ *w{:

o L N >
_w 2=

F
o ik
L wfl s PN ; -
_F:' b= o e e e f
E

=y




T XN Mﬁx«&f—\f“ﬂ
;f.%?@p i #“‘QL-’ A ]

|

l'.'l :

i f-ir.'
e

o




e I e pevd |l t

_ "'_'4"*‘#‘\- 1tlFS‘1£§+—¢£G¢WPJ .@ﬁ——::.,J ]

AT VN P RS e s &“G-‘

t

.1

- p— 6 D (el cornt ENETHE

sl L NS o 0 C e o D W (S8

o @R TR C o ot

'-_.". h\‘ “.

E T E RS ol

R o G e

N UL T e QE‘\QJGQE\;&.} 6.
sl B PG







ARGUMENT OF THE ACCUSED
MR, SHIGEATSU IJICHI

argument which I am going to give concerns h-u'hm-t. 'I'h-dlﬁl.
Nakammra and Serpeant Mori. ﬁmoiwu-mhnﬂl-?nml_-
wwmmimmuﬂm.m, shall omit
:ﬁ-h.mwiuummmmt&-mmm.
| all

3 . Pirst of Illnttudhmntha;;-m;ﬁMﬁ-
%o Specification 5 of Charpe be, acting jointly in pursuance of a comme
r'.hhntﬂﬂﬂu—ﬂnm,ﬁﬁlm;,hmmm-md’-dmi-nm
% #mﬁhhﬁcmﬁoﬁy#th-ﬁmhru.mw:hmtmm#
1945 and unlawfull had flesh and viscera removed, ‘ﬂ‘dliﬁﬂﬂlﬂ.‘tiﬂlﬂfﬁ_;

~ meneral

R

' and ocustoms of war -
e First, d1d the accused Matsushita and Commander Toghii act jointly and in
~ pursuance of a cqmmon intent? As was stated in the specification, Yoshil was
. ‘the Commanding Officer of the Yoake Wireless Station while Matsashdte was one
of the surgeén 5 attached to the Second Motor Torredo Boat Corns. The two units

were situated on Chichi Jima tut were independent of each other, having no
: n&m command, Therefore, Commander Yoshii never gave orders to Matsushita -

by

‘ did the two mct imuy. After thoroughly examining evidence presented
- the prosecution, I cannot find anything to support the allegation, B
b Vhat we mst investigate mext' is whether or not he removed or caused 'h,, :
. be removed the flesh and viscera. In the evidence presented

- there is nothing to prove that flesh wes taken, The mocused Etnihih denied
- it in hig testimony, Therefore it goes without saying that the above two
pointe have no comnection with the asccused Matsughita, e




. Mtbemmmﬂmﬂnthmmummﬂm,mm”w

liver and rut it on a medical tray covernd with pause. Ho then sewed the nesk '
'dﬁum,clmﬁﬁnbhnﬂmlbmtmmmﬂmnbﬂm*mh-.-.'.'
discovered that they had taken away the liver. Then he was obliged to sewup
the body in that condition, ol

Matsushita was a surgeon. It is rot dosecration or ebuse of & dead body =
to dissect it and examine it as a surgeon, Though he may have removed the or,
this does not mean that he preventod the honorable burial. On that occasion Be
hesitated as ho was ordered so abruntly that he rould not understard the

He asked the reason first and did not act a6 once.

: It 4s alleged in this case that the act of Matsushita's violated the laws

and customs of war, -the judgo advocate claimine in his opening ergument that
this was in violation of Article 76 of tho Geneva Convention., I balieve that
in order to say that Matsushita's act was in violation of this article, it re=
quires testimony to rrove Matsushita's cognizance of tre unlawful nature of his
act of dissection. As I have rreviocusly mentioned, !'atsushita had no cognisance
whatever of the unlawful nature of the dissection, nor d4id he know that the = =
liver would be taken away. This was also made clear by latsushite’s revly to
the Judge Advocate's cross examination.

I believe that Matsushita's indictment was based on the facts that, though
he had actually taken out the liver, he had until this day denied doing it, and
denied rumors that human Jiver had heen eaten. Fo only exercised his rights as @ =
& defendant against self-inerimination vhen he denied this. Vatsushita has =
teetifiod that the reason he had denied out the liver was because he had
been instructed to do so by Captain Yoshii, I think that when a guestion arose =
about the commission of this act, he was told so with the idon that he did mot
have to state any ficte incriminating himself. I plead not guilty for the
acoused Matsushita, .

Next, I will soeak on Corroral Nekamura, In specification 4 of Charge I,
it is alleged that Corporal Nakamra acting jointly and in vursuance of a common
intent with tre then Division Commander Generel Tachibana, the Commanding Officer
of the 308th Battalion, Major Matoba and the officer attached to the same
Battalion, Captain Sato, on or about March 26, 1945 beheaded an American prison .
S
Concentrating what evidence has bo~n rresented in court, Major Matobe gave
orders to Captain Sato to execute the mrisomer. Captain Sato then ordered o
Corporal Nakamura to actually carry out this act, and Sato did issue orders to
to carry out this execution, tut executioner Furushika could mot be =
ted, At that time, Corporal Nakamura was attached to the 308th Battalion
and was a messenger for receivine orders and delivering them,

ln;zl
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N a fixed bayonet in his hand, Sergeant Mori did not say anything to me, but I -
By :t-nldliarithnthianomtrmlabmdifhnnttmhdhmhthum. ’

3 dnmtrmh&rﬁatharﬂuﬂmdnmmmrnrm. From what I saw, I belis
4 that Mori heeded my words." This testimony temds to orove that Mori may not ;
e have stabbed the body. It is a rule in penology not to punish the
» This principle applies fully in Mori's case, and I am confident that he will re=
ceive your decision of not guilty, . P,

. I have spoken a few words on the crses of Matsushita, Nakamura and Beri,
. But the point on which I beg your special consideration is the strict observance
. of orders in the Japanese armed forces. This observation of orders is strict: £
.~ " enforced, and these facts have been made clear before this Commission on m ous
g occasions, and I believe has gained your full comprehension. My colleague, Mr, =
. Ito, has already enlarged on this point but I ask your kind considerstion of
the gource of these orders, In the case of Matsushita it was Commanding Officer
. Kurasaki. He was the only officer who was a graduate of the Naval Academy at
+ the Second Motor Torpedo Poat Squadron. His subordinates were almost all rv
- ¥ho had just entered the Nevy from mon-militery school 1life. Most of them were.
X older than the Commanding Of “icer and had grester educetion. The Commanding - = =
i Of “icer, young but the head of a unit including well over 300 persons was 4
Bis according to the witness Hida, firm and headstrong in his ﬂm,:-npuuiul{y when
e éxpressing them to the reserve officers. According to the witness Okubo )
.- Kurasaki was coercive and arbitrery. In the case of Mori and Nakamura , :{t was
Captain Sato who gave them the orde¥s, but it is clear that he was under ihe X
. Battalion Commander, i'ajor l'atoba's orders. I do not see the necessity of ..
~ stressing this, Matoha's character and his severity in having his orders carrded
- out have hecome quite sbvious on many occesions., It apparent exactly what orde
meant in Major “atobals Battalion, .

:';.:.
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thuscﬁrdﬂithihhdmﬂminmufnm
Lok does not constitute a defense but may be considered in mitigation of
: _Wch-c_inmmmmmtjmim“nqmu. I firmly
* believe that last sentence was written to be applied to such eases as these
~ I beg your full consideration of this point,

-
-

IJICHI SHIGEATSU,

I certify this to be o true and eorrect translation of the originnl
of IJICHI 18U, in Japonese to the best of
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ARGUNENT OF THE ACCUSED
DELIVERED BY
. MR, MASANAO TCDA
: ‘:'I!n Your I-Inna:r, the President and thas Members of the Commission:

1 2 []
. T should like to take this opportunity to pay my deepest respect to M
-, _' dce which horors the individual rights of the accused,

.~ At the end of July 1942, the special submarines of the Japanese Navy it. -
.-. s Australia, The remains of the dead were treated with utmost cmrw

sent to Jepan in coffins of unpainted wood with their swords. I was st

. admiration for that nation which was then at war with Japan,
AR

- MWhen the Japanese ammy attacked Tsingtao fortress during World War 7, the h‘l
i outer fortress of Fusan caused many dead and injured among our units whinh attac ' i
i it. It finally was captured, but since the ‘criress was so strong, there lmﬁ 10,40
.' injured among the German forces, They surrendered before we broke into the fortr

. Though we were enraged just before their surrender, we controlled our fury and
dealt with them kindly, without any atrocities, This honorable attitude of our &
m highly admired by them,

. ,‘ At the time ~f ‘he Russo-Japanese Hu.r, when the Fussian Amy of the Port Arthuy &
; Mm: which kiilsc us many as one hundred thousand Japanese soldiers surrendered, |
Ii allowed thau tc wear swords for the sake of the honor of military men, , o 0

.'ll:q

7i However, several young American officers and non camissioned officers, who =
. started from the carrier "Hornet" in B-25's to bomb Japan but were captured in thI a
occupation area of the Japanese Amy when they landed there because their fuel ;
supply was exhausted, were sent to Shanghai afterward and received severe punish- =9 i
‘ments, This was broadcast from Japan all over the world, Alas the npu.tt.ltinn for
"ﬂﬂ.ﬂlrr of the Japanese fell to the ground!l

£ The arrogance and arbitrariness of the militarist Tojo and those of his ilk b/
enetrated to the hot-blooded hearts of the socldiers at the front. The strategic
ses of Saipan and Iwo Jima fell, Our main land was subjected to the terrible

ir raids of the U, S, bambers and the decisive battle was about to be hald.-

This crime was comitted when Japan was at the eritical point uhm she would

and night and at a time when they were certain the eneay would land there scoms
b goes without saying that we cannot discover the trus state of affairs if we
the environment and background of the men on the island. iy

h has been testified by many witnesses, the food crisis was serious th-l lﬁ, o
shi Jima. Some of them stated, "It was due to the short rations, not to the air:
ds of the U. S, forces, that we were at the point of death, We had only
ce soups and fruits from the forest, Hﬂhndﬁitﬂmtnhlmt:lirnﬂih*
n the attack was at its h&isht-. R S

"l k. ' ..‘l'
":-.--'.‘




f oy
.h luldinrs at Chichi Jima saw the enemy planes in huge fomations go h o
r fatherland., The communication between Japan prope sut.

. enemy's attack would soon be concentrated on Chichi Jima.

ned for only a very short time, Thus they lost their hopes and p

fortell their future? Since.they were not philosophers it was quu--
worried themselves and became desperate in that condition, I th

jar diring war is far beyoid desexiption, It is the war that im 5o BLAGE
h to be hated. I believe, that the appearance of the A-bomb which wa -}*_
b cause of the surrender of Japan con all war between the varioy
If this is so, how Japan or the Japanese shall get on hereel
We mu.st contribute to the world's civiligation by our Lhor:
oy and the rsconstruction of a peaceful country. Your Honor, the Fres
d the Members of the Commission, I beg :,r-::lu to give deep consideration to
,jl.mt. mentioned,

e/ “ﬁ". I am giding to argue for former Lieutenant r,l...t‘l.‘l.ur grade) Bayeshi, Wr |
H.I-'ltmt. (junior grade) Masutani, Shinichi, :Zeitenant (surgeon) Saseir., Nitsuyos
and Superior Private Kido, Matsutaro. i

' Specification two of Charge I states that: Tachibana, Yoshio, Yoehii, Shi 1
-~ Masutani, Shinichi, and Hayashi, Minoru, the last three attached to the Icake = =
od 88 Station. st:uck and ldlled by beheading with swords, an American prisoner
‘r WAr, '

However, Hay:c::., Minoru, then an Ensign, Imperial. Japanese Navy, was m.ﬂ':urd-
@ to Yoshii, the~ i Commander, Imperial Japanese Navy, commanding officer of
Yoake Wireless Station, and assigned the duties of maintaining the radars. iluﬁ
.[-ﬂu ordered by the commanding officer on or about 24 February 1945, in the mornir
. "We are going to execute the prisoner at 4 p.m. today, I think it is a good chance
> increase the courage of young officers, Hayashi and Masuteni, behead hiﬂ.l"' . e
testified about it as follows: "When I was ordered to execute him, I felt =

'-.

* very terrible and I answerod that it would embarrass me too much, whereupon my
_comnanding officer replied that I had to obey his order., I was afraid that I had l'-ﬂ
 obey his order., I was afraid to be shamed before my fellow officers if I mund
e s and gave my consent for the time being. After supper; I went to the - :
ding officer's room and said that I could not behead the prisongr and thnt{t‘
- L‘l the commander to choose someone to act in my place, But the commanding %
cor replied that if I discbeyed his order, I knew how he would punish me. The
officor used to say at that time that he would punish whose who did not
obey him then and there, As I was afraid of the punishment if I opposed him, I
eod with him against my will," And as to the exocution, "When I was ordered
to behead the prisoner, the commanding officer advised me not to use the
d with full strength, because it might hurt me," By these paragraphs, you Wi
and that Hayashi did not executo the prisoner of his own accord, and t.l-.
ptod to rofuse to do it, unusual among military personnel. Buthnmu].d )
] t.n].; refuse it, bacmu it was an order, Air raids were very sovere thes
i il Jima, The Yoake Wireless Station had few members, and it was hard for
e ,ﬂmu.m thoir duty undor the severe air raids. Under these circumstanc
‘sommanding officer forced !ds men to obey his orders to the letter. Hay
'The Commanding Officer was a very good person in his private d:tli.n
_ ﬁumnm official duties. He Nquj.nd his otﬂum m




i

8 thoroughly what they were ordered, Even we officers not. act ¢
iative in carrying out orders", Mtﬂmﬂwthm#
etﬂw.ﬂﬂdnﬂutdﬂnuﬁmcaﬁiumw
mi,w:mnm BRES. "

answered the questions of the prosecutors in tids tz-m.' r

l ' Did you know the reason why the prisoncr was executed?
: Ihldbmatﬂhmhﬂlrmthm%whieh-urnw g
Hama til1l the day when I received the r, and came back in &
‘Hbl prisor.es; I heard that there was a prisoncr brought to our

g else, 3

tio: Was there a trial for the prisoner?
'F‘ Ido ﬂﬂtl lmm’h

“Hayashi added, "Of oourse, I did not went to behuad a human bedngs |
ieved the omnanding officer concarning ‘he evesusinn of the pri.m:rzr..

3 .Ha}'uhi is now twenty-three years old, Afrer gradustion from the Teaansel
dustrial Colloge, he entered the Navy. Going directly from the m..lﬂa*ﬂ ' 'r t
¥, ho could not observe the real circumsicnccs ofcho military societ) & 1
t tims, He wes eniy taught to obay the ocdors on any account, His &
years ago and lis mother last year. I bag your kind sympathy for tho
"f’r mﬂ- young mai vho'ie in such a pitiful situstion. Socondly, I want to
y behalf of Masutani, Shinichi, His duty was coding and decoding under thl
H 13 '; officor Yoei:ii. He received the ordoer to wxocutu the prisomer with K
."rf _or about 2/ February 1945, he replied, then and thure, nrotesting tho ore
it right to executo the prisonur whea you have borrowed from the army W
_;-i _nininn?“ He did not ask tho relation of the army and the navy concern
 sxecution of tho prisomer, but protested tacitly asairst the execution,
v h _nnl'. the commanding officer at his rcom again and petitioned that he did no
* ko bohead the prisonor end thatif it was necessary to axecute him he wanted
do the execution in his stead, But the comaanding officer did not listen
d said, "Thore is no need for you to ask me the reason. You ought to know
hment when you disobey my order." And he wns cbliged to obey this camj

~ How strict Gommandor Yoshii was ebout his ordere and how severe his p
p discbedience is cloar Ir:m the testimony of witnesses,

. Masutani is known as 2n intelligent person who studied politics at 'I:.ha
¢ Imporial Univorsity, Sinco ho had had only a year of naval experience, he s
tnmmnnad by his school 1life, Thore.fore, he was treated atr:l.nt.lr bam*‘
& ;l.'.tbaﬂ.'l. inclination,

)\ He confessed the court as followst "I shuddered when I saw aum:& -
‘ prisonor,” - Witnoss Watanabe, Takejiro tostificd, "Whon I arrived at th'
mthn, I saw Hmahi and Masutoni pale with excitoment," 2
: tl.us ently how Masutani did not want to carry :nt the e
o dhn the uu#ﬂmrr nmr. S Oy

. e A
..__""ﬁt-"l F‘,‘F"-“ o

"u-"'f .!-‘.r-:"




e hnr(- ath_-awutmw., mlﬂumh(-llnutu( )tuh
pordal University, ™I am now in the University as a student. : o
| am willing to* sacrifice my lifo to pursue it, Duri.nalrlﬂj.tnq{ ear
d & half years, Imnmlldhwhh%aunthm@lm E:
_@t#mmtmmn. mnhupowapdnim, wve tF
@ most distrossing defect of tho Japanese Army. I con find sevoral yo
nts the maccused here, If they perpetrated a deed thl.t olat
'y I believe thoy weru compalled to do so, ‘Ihq_rmtodiﬂ. nie
romis conrades, I beliove that to love tho trutl, to pursue
M5 fand the tho disbressing defest of the Japiness Army by whiGHeuEE
) mﬂdtnmﬁbﬁnﬂrwﬁdmmhh&tﬂ'u.'

4!,- Specification seven of. II statos, that Sasaki; Mitsuyoshi, -;
goor Hutmnt (junior grade), Imporial j'upmuu Navy, while uﬂw

hir-.'l.u- station preventod tho honorabla burial of an American prisc
r hy mutilating and improperly ranoving flesh md viscera from the k

Sasakd was attached to the Special Naval Base, Chichi Jima on 21 Ap:
direct superior wes chief surgeon, Sakai, Tadashi), and served at the
ess Station after about the middle of February 1945 whore he was under #
trol of Yoshii, Shizuo, then a Commander, Imperial Japanese Navy, the e
: ser of the Inake Wiroaless Station. “, i
‘.'Eho fnﬂt that. on 2, February, 1945, at the Toske Wireloss ﬂta.t.:l.nn, £k -, ;
mand officer oshii, ord.aru& Hayashi, Minoiv, then on Ensign andlhl""* 11
Shinichi, “thon a L atenant (junior grade) to execute tho American prisoner, -
__' ha Inahi.'l. ordered Sasaki, Mitsuyoshi, then a surgeon Lieutenant (junior gra :
" %0 remove the liver of the prisoner was mede clear by the witnesses Tmm,v
-'“,-e- o, I'attnabu, Takajiro, Masutani, Shinichi and by Sasaki himself, __ },
= .' "‘-'.
£ '. - Sacondly, though the charge statod that he removed improperly flesh md ,,3., :
" wiscera of the body, the flesh was not removed nor have the prosecutors any p 3
,th.tl. So he must be innocent in regard to this point. ‘,"-

1
' r

How &
: nrf:l.car, Yoshii was concerning hie orders was evident from thet e

0 'm witnesseas, Sasald received the order to remove the liver after lumh :
the day when the execution was hold, The ordor was so sudden that Sasaki could nof

"know what to 'do before his canrades and the other ufficers, After that he IllilJl '
osh d‘- the door of the commanding officers rcom, and asked, "Why." The {‘
g -officer changed color and said in a loud voice, Mihat's that?" "Itle -

umnoc for you to ask about it, Never mind the consequances, I am vory &

that young men of your age are cowards," When Saselkd asled the muonit‘l_ ;
eit protest, as he could not refuse cpenly, Because of this you will unde:
¥ the cammanding officer rebuked him so excitedly. Herc, I want to state ¢ “".'5_&.
' amnn between the background of Americans and that of the citizens of th A
‘ se Eqprie, Basically the Japanese are not frank in their spoochs |
it impolite to refuse opanly when thoy rmnt rofuse,

‘r;
*r'! un racall the following story eomperning this di.ffmnu.




g her omn life if necessary. But the Japanese will say, .
they are to blame, This mental attitude will be difficult for you
i, but it is the "modesty", which we call the virtue of th an!

--:I.rq:.‘l.rn about the orders'of my commanding uff:l.wr. I thnught-
right, But I think now, that I committed a crime., I am

,.ﬂ‘ ilid" which was not translated correctly in the testimony. These
'his were based on the same modest assumption of responsibility for soc
‘eould mt be helped, as was the houseleepere,

thing could be done about the orders of the commanding officer. utw‘
had removed the liver from the dead body, he sewed the incision and |
Hip:l.ng the blood fram the body, he folded his arms and respectfully &
h dy. He was so respectful that the soldiers who were arcund laughed, Oa
'ﬁﬂi was grave and as a doctor he did everything that could possibly have
) for the body, It is clear that this was something which he did not wvolx
do, He knew that a prisoner was to be executed at 4;00 o'clock in the afte:
3, but he did not go to witness it, He did not go to witness it, He did not' :
e until a messenger came tc call him regarding orders from the nmmdin; w
lcer, Hn did not like to do this but believed his orders were abeclute, 8+ -
berning this point he is still couvinced that he was right in nbuﬁns these "é

&

e

lﬂi‘- I would like to speak a few words on behalf of !H.t!n, Matsutaro.

Iﬂ charge I, specification one, it is stated that Tachibana, Yoshio, 1.‘..1'.»-!h .
8] , and Kido, Matsutaro, then a Superior Private, Imperial Japanese =
‘ acting jointly in pursuance of a common intent, did each and together, dilﬂ,_ -

dkke and kill be bayoneting with fixed bayonet, an American, prisomer of war,

nlisted man, He was attached to the Brigade Headquarters as an officers' orderly,
1 th mming of 7 August 1944 he was told by Corporal Hidano, Raiderma, who |
ey the orderlies at that time that there was to be target practice at' =
nato lun two times, in the morning and in the afternoon, Hidano said "
s the order of the Divisional Coomard that Kido go’ there and take orders M i
utenant Colonel Ito, When he arrived at Kominato, he was given orders by = %
snant. Colonel Ito: "You and Shimura, bayonet the prisoners." It is u.‘.l.nr "
ﬂu testimony of the witnesses, that after the target practice was oven
: ‘asked that people who were skilled in bayoneting raise their hand, "ﬁ
f mo testimony to that effect that Kido had raised his hand, By the orders of
tenant Colonel Ito, two non commissioned officers, a sergeant and a corporal

in front of the prisonu* before Kido and Shimura, In{mnt of Kido wa
mo,infmtnfmiMm, was a corporal, milpointilﬂ.&ﬂ‘




W

..|'-

/Ln& L:r Iiautcl:nnt. Colonel Ito to ltg, mingOhlm'ﬁ

mouth and chest of the prisoner he could not bring himself h‘
he was again ordered to stab, he could do nothing else, f'_.~_-_'~
m centimeters to the left of the breast in the arm, Kido
had but three years of schooling, which is almost as good &

He had difficulties in even reading and writing, Ny

What he has been taught, was military training and what he was taught in &
ping was obedience to orders, It is not difficult to conceive that Lri:_
‘to obey and execute this order mechanically, N

. eannot help but shed- tears when I think of his home, How is his fami
ng? He has no parents, no brothers and sisters, no property, He lived
ul environment, He has a wife and one child, During the long years he |
in the service his sick wife, forcing herself on, has barely been able
lve, He was the only one at the Divisional Headquarters who was receivin
dy allowance, The food shortage and inflation that exists in Japan t
king at their door, When I think of his wife and child uningrrmnmf‘
-- hup fram shedding hot tears for them., The testimony of Captain m_ '
this point I am sure, I ask your full sympathy in l:.hia case,

I would like to add a fml things more concerning Hayashi, Masutani and &

: _;' ‘Both Hayashi and Masutani, are naval reserve officers, It is clear from th-
" testimony of Hayashi, Masutani, Sasaki and Watanabe, Takejiro, what the nt-tih\h
iy ﬁ- comaanding officer Yoshii, was toward these young officers. who were graduef

ﬂilugn and Universitics, The status of the reserve officers at the Yoake
. Car ion Station was very low, Thesc officers were not allowed to expross
k upiniom. Especially in-the case of the Yoake Communication Station, Ihnjé
here was no executive officer, the difference in rank between the :mﬁi.ng '
fficor Yoshii, and his subordinates was very great, The orders of the commandir
fficer were given to them directly and absolute obedience w. s expected, hl =
ommanding officer also placed stress on the training of the young officer, ' To
j‘mh,g reserve officers, who were trained in such a short tine, he said, '11
hmr out your liberal learnings." Under this policy he uxpaut.ad the '
onn of his strict ordors. DBecause of this there was no difference in .t-hl.
ng of these officors than in the handling of the enlisted men,

. Sasaki is also-a young colloge graduate doctor and he also had been Iomd
lh!u.'l.uta orders, this does not have to be reitorated azain,

. I believe it is cloarly understood without my saying anything concerning thl
dotness of obodience to orders in the Japanese military service.

" I would like to state that a.trick of fate has brought thoese people to m
this day as war criminals, The redson I state this is that if ot her pers
d bden there in their places, these others would have boen able to remove t-
wes from this situation. I belicve that those people would have been in &
umstencos these people now find thewselves, 4and if these other parnn:
.rm.. I wonder if it would be right to have these present du.fuuhnh




i

)_1; Qit-, in JM parsonsl fﬂﬁ.l.i.ngoa and m'-Q |

r Iwonder if it is unreasonable that I, as a Japanese lawyer actin L
defense of the 1, defendants, who are my countrymen, standing before t hie
don to be judged can but pray that their sentences be light, There io a
fing in Japanese that, "The crime should be despised and not the individual

ancerely pray that this saying can be applied fully in these war cri:e
5 %ﬁ& confidence in the rightecusness of Amorican trial, which is go
‘the of peace, justice and liberty, o

concluding my argument, I would like to recite same verses from the Bi
L tthow, C.antor five: s

b

# 1 i

"W Iove your onemies, bloss thom that curse you, do good tc them that |
B0 you, and prey for them which despitefully use you, and parsescuto you;
‘-‘,_'*' s L

& 45. That yo may be tho children of your fathor which is in heaven for he =
. his sun to rise on the ovil and on tho good, and sondoth rein on the just ur
i - m ﬂ'ﬁu Wuuﬁt-. g

=

L -_..L.',

& L6, And if yo salute Your brethren only, what do you more than othere? Do (i

L _:'u:ut- even the publiesns so? Lol
l'l'_.._'

8 U8, Bo ye thorofore perfoct, even as your Fathor which is in Heaven 1 porthll

i

g MR, TODi, MASANAO

K]

I certify this to be a true and.correct translation of the original argumont
i Mr, T0DA, Masanao, in Japaneso to tho best of my ability, « Lae

4 “ﬁdﬁ" g e
!.-“"'-.I| o e X ‘l": : ‘%1 "-’?"‘ L

FREDERICK F, TREMAYNE,
o : Lieutenant (jg), USHNR * e
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'ARGUMENT FOR THE ACCUSED
DELIVERED BY
MR, MORIKAWA, SHIZUO.

.‘Hlihnhnﬂn only ntwi.nnﬂ.ngud not of losing will fall", Dpunhﬂ.u
stand as one of the defense counsel for these fourteen accused in their very g
rec these words with great emotion,

" Looking over the testimonies of the two score and several witnesses prec
o w the Judge Advocate, and the testimonies and statements made before the E
. Investigation, by some of the defendants, I am convinced that thias case is thI
! ‘h:putminwhhh I have ever participated during my career as a lamyer, and
_that never again shall I be given the opportunity to defend a similar case.

-, I am highly honcred to be appointed a member of the defense counsel for this
i 1 onme by the courtesy of the American authorities,.

"-.'1". dn that it appears that it may be juigod by the "results™ vhich are very ap
~  and this, in my own opinion, is a rash procedure,

The reason for this is that one of the crimes alleged 1s cannibalism, a al
. problem without precedent, There is no ruling in Japanese law that daa.l- with | :; ¥
. cannibalism, and although my knowledge is very limited, Iha.ﬁnuthanrdnrlnr ﬁ
‘" such rule existing in foreign lam, Should such a problem therefore be decided
. merely from a legal viewpoint? I am one who has much doubt about this, I do =
! 1.1&[“ it possible that an honest judgment on this case can be given without hl.
problem thoroughly investigated not only by students of law, but alsc by

[t
R
b

3801
h:
5
£
a
;
&
;
L5
]
E
3
[
b
1
i

htbu:!,raa:partnpiuiun? We should listen to them. Luumorthadmm
] one who would ask the Commission that the Commission, if possible, call on
known medical and psychiatric specialists to investigate, but as time does
allow this, I deeply regret that we must receive your jud;mmt mithout lum.;,r
able to take such steps.
ore

s i ’;
H

Bef: I enter the main discourse of my argument, I desire to stress how ﬂ.
t is to probe deeply into the reasons why these incidents wmere caused to I:nppln..

-

e It is apparent from vhat testimony we hawve heard in court, that when these
% incidents occurred, that is, during February and March 1945, the situation was &
~ follows:

i The Ivo Jima Campaign was on, and this developed into a battle of unprecet
- ferocity, and the tragic story of the annihilation of the Japanese Fnrnen on that
- island, some 23,000 strong, was unfolded, Furthermore, the American u.r-!'m
 staged large soale air-raids ageinst the Japanese horeland, and the :
., going of these planes was witneased by all, Needless to say, Chichi Jima itself
‘was the center of concentrated air attacks, a thousand planes a day nt:?oﬂng’g- »

"RR 10 )







th great interest Mr, Justice Rutledge's opindon on the Yamashita
ly what he said about the Fifth Amendment.

_ ttuuputplmmmhabhtohuthtmmm_
recognize the accused's ovm confession as evidence or not in interp
rules is entirely within the authority of the Commission.

like to offer proof that the statement and
Boardoquﬁltmtinn

: In his testimony, Major Matanba states:

"At a Division Headquarters cenferences in about February 1945, General
told us that we must fight being avare of the faot that auppl:lumdm:ltdq
ltimately run out, and we must eat the enemy's flesh., Major Horle was present &
.@'- this conference, I am sure of this., Admiral Meord, the staff officers El!itll?‘
hinoda were present", : .

By the testimonies of staff officers Horie and Shinoda, it is obvious at onﬁ
tthnnnenrmumuhanmurr&nm. o

" Apd at another point of his testimony he states:

~ "After having eaten flesh at the 307th Battalion, I started back, and met
. Admiral Mori on the way. Upon telling him of the party at the Bﬂﬂhhttalion
mm1num“tubriu¢hinm of the liver, Shinoda, Miyazaki and
: also there",

. 5l'f*3nt that this is not a fact has boen eloquently proved by the testimony of
" the staff o’ficers Lieutenant Commander Shinoda and Miyasalki.

-I.I:Id again he states in his testimony:

" am positive that Adjutant Kosuga ate human flesh at the party held at the
W Battalion",

‘This testimony has been disproved by the testimony of Kosuga himself and by
L hat of Captain Ikamna,

- Major Matoba asserta in his testimony that in the latter part of March, 1945
b8 told Admiral Mori at the Naval Headquarters before eating that, "I have brought
" the human liver as I promised”. But is is clear beyond suspicion that this isa
( falsity by the testimony of Lieutenant Commander Shinoda, Miyazald and Ensign I £

- Furthermore, it is on the record of the testimony that Major Matoba stated ir
8 own words, "I may be mistaken", therefore, I am confident in my belief ‘Ihl.b
for me to further enphuin the untruthfulness of Major Matoba's
n and interrogations before the Board of Iuw-'bl.gatian.




-'ﬁif‘hﬂﬁlﬂdﬁﬂdtydiﬁ. Thus, I come to the conclusion that thi
Ire testimony be relied upon, While this testimony remains alone, ur

_ﬂ},‘; by evidence, I assert that it is entirely false, Needless to sal
‘evidenc :md wmmtm“uhumwnmwnnum,
mhummnulmhoqbyth-ﬂnuhﬂdth .
,.umw should further stress on this point,

ve just spoken on Major Matoba's testimony and statement made hﬂ.‘w.
annnltiﬂt.inn, and I would further like to express my legal opinion o

n Section 734, of the Maval Courts and Boards, it is stated that when a
a defendant, he is to be notified of this, !.ndhutharight-o!‘nut L’#
Hlf—innrinimtiug statements, I believe hha-.t the defendants should be given
ﬂ- rights he is legally entitled to, -.'«th. :

hthnﬂnumﬂuhmﬂmuflhamhar 1943, itisnﬂtadhthapnrtcﬂb*h Y
rning war crimes that the law to be applied in war crime trials was to be the * 1=
d thu poticn to which the accused belonged, and also that of the country PN,

ering the damage.,

R . B
L% TIn actually trying these war crimes suspects, the SCAP rules were promulgated ands
dn this trial, the Haval Courts and Boards has been apolied, I believe that the =
' inthal'b.va.l Courts and Boards have been laid down based on the rights of =
ﬂduﬂa as stated in the American Constitution, As I have asked that you ' -
; these accused the rights of the individual given American citizens in my
ibjection previously made against the interrogation records of the Board of III."I-'!'
tigation, I ask that once the Naval Courts and Boards are applied in this trial, =
9 rights I have just mentioned as stated in the Naval Courts and Boards be'given - ; -
aoccused, Section 235 of the Naval Courts and Boards also stresses the rightas
) mocorded the individual by the United States Constitution, stating t‘.heit- one canno®
forced to testily against himself, (B,

RS

' !'m these standpoints, I desire to amphu.siu that the testimony and atnm
JLInjt:::I:' Matobe produced as evidence in this case cannot be recognized as such,

5
Ak
,.

 As the defense counsel objected to the charges and specifications of this almr
at the very beginning of this trial, we hold much doubt concerning the fact that &
;l joint trial, My collesgue will speek on this particular point. I will le it
- to him and proceed with my argument against the charges and specifications, -_ i
'ﬂu:r are, -*:‘-

lhnnging the original order, I will first speak on those related to Major ﬂ

' ‘Il'irlt - Chargs I - Murder,

"'_ 1, In specificetion 4, it is alleged that General Tachibana, Major llat.uhu, ;
irat Lieutenant Sato, and Corporal Nakamura acting jointly murdered the
thtruthistmtmchimmmhmhamamtbotbmﬂumm "'!ﬂ.l
on testified to by the witnesses, Iso, Wada, and Kanemori, If this be the ¢
of 'lthuidthatthayuﬂngjniﬂhnﬂmmmuurnmm
sted the act of murder? hnlegnlmnt,lhnlimﬂmtm f




(i _ )

. :auumdmmummofmmm States Criminal Codet ,

"Whoever directly commits any act constituting an offense defined in any law of
_?: he United States, or aids, abots, ocounsels, commands, induces, or procures nt“#
\sonmission is & principal", But the charge is in violation of the laws and cusbém

f war and the moral standards of civilized socolety, and not of the United S . -f.-
. .ﬁ'rt\t_""
2. According to Specification 5, Hnjnr Matoba and the commandiag aﬂ:lml‘
Eighth anti-aircraft Battery, Lieutenant Suyeyoshi, Jitauro, IJN, iy
tly and in pursuance of a common intent, killed a person believed to be ‘-,'
Bt less it is clear from the testimony of the witnesses Uzaki and Yoshida %
:‘hjur Matoba was not on the scene. Major Horie has testified in the following
J‘".-, J '

v "At Chichi Jima, by an Army directive of the Imperiasl Headquarters, after '.--'j.
4 '.l m M| lm, tha w ﬁ-‘lﬂ ]h.w hﬁm lndﬂpﬂl‘.ﬂmt uf Hﬂh ﬂthﬁr’ “qh m ,r':'+ i
- eatrusted with equal and parallel authority". -

. In other words, unless the enemy did force a landing, the Army and Navy
» were of equal status and there was no joint Army and Navy, Because of this, Mate
?’ had no authority over Suyeycshi, If, supposing they jointly killed the prilﬂﬂll
© believed to be Mershon, it would be necessary for the pursuance of the common ine
5 tent to murder to exist between the two parties. Nevertheless, no evidence has .
. been produced to prove this, Furthermore, the person who actually beheaded =~ ¥
& Mershon was ILieutenant (Jjunior grade) Ilorishit'.a. There was absolutely no e
" parsucnce of common intent to kill between Morishita, Suyeyoshi and Matoba, As 2
. the Judge Advocate has not presented any evidence to prove this point, I must
~ maintain that the accused is not guilty of this specifiecation.

Second - On Charge II: As the specifications 1, 3, and 6, are on this so
oalled cannibalism, I will sp ak on these as a group later, :

& Third - On Charge IIT, Neglect of Duty: 3

R 1, In Specifications 18, 19, and 20 Major Matoba ia charged with the

& responaibility as the commanding officer of the 308th Battalion and of the Narth
- Defense irea, I will present my argument separately for each of the two cases, :
* " that i1s, as a battalion commander and that as the commander of the North Defense
~ Area, 3-

R Supvosing that the accused is found guilty of the killing of Hall, I believe
" that the offense of neglect of duty would be included in the murder of Hall, in *
¢+ accordance with the rule 1aid down clearly in the latter sentence of Section 19,
. Naval Courts and Boards. The reason for this is that on comparing the nature of
. two offenses, murder and neglect of duty, the latter is lighter than the former,
L So if found guilty of murder, it is only natursl that he be found not guilty of y
. the specifications 18, 19 and 20, which charge him with neglect of duty oowrn:h‘

. the prisoner Hall, v

. Then what of his rnspoml.bﬂithl as -the officer in command of the ngﬂl
.Ih:l'mﬂ'u? The duties of the commanding officer of the North Defense
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limited to only those of military operations, therofore, exclusive of any authority
over prisoners., Because of this, I believe that he is not guilty of the neglect
of duty he is charged vith concerning the prisoner beliewved to be Mershon.

2, On the specifications 21 and 22,

It is obvious that Major Matoba, as the commanding officer, of the 308th s
Battalion, had Captain Naknjima under him as his subordinate, But Major Matoba o
godned knovledge only after the murder had been committed,of the fact that the S
prisoner believed to be Frazler had been beaten to death by Captain Nakajima, ﬁuﬂ -
it was quite natural thet he could not have taken steps to prevent this or orotect =
the prisoner properly. ‘i

I beg your special consideration of this point,

Second, I vwould 1like to speak on the charges and specifications against General
Tachibana, Charge I, Murder:

I an confident that General Tachibana will be found not gullty of the speeci= Ny
fications 2 and 4, In specification 2, it is alleged that General Tachibana,
acting jointly with Captain Yoshii, Masutani and Haynshi, beheaded the prisoner E
Dye. But Dye had been taken from the Brigade Headquarters by Captain Yoshii, who - i
asked Tachibane for the priscner saying that he was required in communication work,
and then executed him without notifying the general, There was no pursuance of
common intent vhatever betreen Tachibana and the other parties in this affair,

The prosecution's witnesses have, in their testimony, not spoken & word of
evidence which has betrayed the defense counsel's belief in this, Thus, it is
clear thet Tachibana is not guilty of this offense. The same can be said of
specification 4 , This is because Major Horle testified that: "The prisoner gE
Hall was turned over directly to the 308th Battalion, and this was not reported to =
General Tachibana", Captain Kammuri has testified that there was a direct phone T8
eall from Major Horie saying that Hall would be returned ., Furthermore, 3 of the :
witnesses, Iso, Wada and Suglyama have testifled to the effect that Tachibana

gove positive orders to Matoba to execute Hall, I think I can say the prosecution

is a 1ittle off the point when it charges these parties as having acted together

in pursunnce of a common intent,

Concerning specification 3, there ia the testimony of Adjutant Kosuga saying, 3
"1 think he may have ordered Colonel Kato to kill them", and Colonel Kato's own =
testinmony that he submitted a written report of the execution, But Kato got word
of his having to execute priscners from Adjutant Ikava, vho had received oral ordert
by phone, Thus, it is not clear whether Tachibana issued orders to execute the
prisoner York, Of couree, Tachibana was not on the scene, There has been no other
definite evidence produced on this specification,

And next on specification 1, which is related to the execution of the prisoner
Woellhof by Lieutenant Colonel Ito, The only two testimonies is to be considered
as evidence in this case are that of Adjutant Higeshigi, who testified.thot, "Thewe
was & phone call from the Detached Headguarters saying they would have the Brigade
dispose of a prisoner, (or some prisoners), the next day, and so I reported this
just as I heard it to General Tachibana", and that of Lieutenant Colonel Ito, "I
made & report to General Tachibana that I had finished the execution", These
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testimonies do not moke clear whether Tachibens issued orders for the execution
~ of the prisoners., Tachibana, in this case also, was not at the scene of the

P

. e-eoution, If there is any doubt General Tachibana must be Pound not guilty,

s I think that this evidence is not ample to prove that Tachibana acted fointly
- and in pursuance of a common intent with the other parties in these two cases, I
Mﬂmﬂrmﬂwnwmﬂnntmpnd.ntinthnuanur!lnjnrlnhbl,hlt -
- I am confident that if Tachibena is found not guilty of the murder cmses ufim
and York, he will be acquitted of the specifications 1 and 2 of Charge III for She

. same reasons, :

General Tachibsna was unavare of the occurrence of the inecidents charged sy
againat hin in specifications 3 and 4, which fact I think is worthy of your full -"
consideration, Further, I am sure that he is not guilty of specification 5. It ~ =

- is apparent from the testimony of Yoshida and Kanemori that Tachibana and Matoba

were not on the acene,

Mejor Horle, in his t.asti.monar‘ sald that "the responsibility for ths prisoners
rests with the Divislon Commander", General Tachibana assunmed responsibility for
the prisoners after he became the Division Commanding Officer on 23, March 1945, bai
was not in a rearonsible position previous to tiie. ¥When Tachibana arrived at Chi- e B
ohi Jima a8 the Erigade Commanding Officer, there were almost no defense installatic = ;
on the icland, and he busied himself day end night in constructing fortifications, ¢ =
in preparing the airficld, If Tnchibana hnd neglected his duty of defense, it i . |
obvious that this indeed would be his neglect of duty. But in the opinion given Al
by your Mr, Justice Rutledge, it cannot be docided at once that mass guilt ean :
ba imputedl to an individual, Unless it is charged or shorn that the individual :
actively ovartlcpated in or knowingly failed to take action to prevent the wrongs y
.~ doce by others, having both the duty and the power to do so; he cannot be indiated

. for this. "N

In Article 1 of the Hague Convention, it is stated "The Army shall be commanded
by a responsible person", PBased on this rule, if it is interpreted to mean that -
General Tachibena had the duty to take steps to protect prisoners of war, I believe
that it nust be proved that Tachibana as an individual actually had the power to ¥
protect bthe:z, and that he did not take steps to do so, I did not notice any evidenmt ;!
proving this point, Therefore, I think thot the evidence is inadequate for the [
charges of neglect of duty against Genernl Tachibanc, 3

Also, in specification 1 of Charge III, I believe that Tachibana has no
sonnection with the matter, and thus 1s absolutely not guilty. Sugiyoma atates L
in his testimony,"When I brought the package of flesh to the 307th Battalion, 1
I was scolded by Matoba for being lnte, and Tnchibana said, as he put on his shoes 3
"What's the idea of an enlisted man standing besides me'?" There is no definite
evidence that General Tachibana ate human flesh, Quite to the contrary, by Iknuals
testimony, the accusction that Tachibana ate human flesh was denied,

= e e .

In specification 2, Charge II it is alleged that during the period 1 August 194
. to 25 March 1945, General Tachibana unlawfully had four priscners their names 't
. unknown mistreated. Irom vhat is written in this specifieation it is not clear 4
| where or when the prizoners were mistreated, and vwho the prisoners were. I believe

"RR ™.




that it is unreecscnable in dealing punishment to a person to charge him at random =
© without at least pointing out clearly whom he mistreated, vwhen and where. In o 00
" looking over the evidence we find that it has not been proved accurately ~hen or

where the previcusly mentioned four prisoners were mistreated, and whom they
- mere,

Furthermore, 1t is alleged in this specification that feood,water and shelter
were denied four American priscnera, and that they were tied to treea, exposing
them to inclement weather and the danger of fire and bombing of a combat szone, ;’F‘
But at that time the Jepanese forces themselves lacked shelter, amd because of the
gevere American bembings —ere forced to drell in unfinished mw&. Thore wes no = =
place vhatever vhere they eould keep these priscners safely, o G

4
e

And at the time, the food reotions of the Japonese forces had been reduced,
and all were suffering from the pangs of hunger, Even then, food and Tater were
provided the prisoner. There is no evidence that the prisoners were starved, Thuj
the prisoners were %ied to trees was to keep them vhere they could be safely
watched and this for only e short time,

There is r> evidence that they were trectel in this manner for o long perled. 8
Therc hos been ne evidence produced thot this na dons by General Tachibana's ordex | "88
Although it iv +lleged thot the prisoner: gere cxprasd to inclement veather and |
the fire and bouldng of a combat area, there hae been no proof of what “he cctual ®
conditicns nere, Further, it has not been proven Lthat this was done by Tachibana'e
orders, Thus, I belleve evidence is inadcquate to prove this specificaticn,

Next, I will offer my argument on the charges &nd specifications agains®
Captain Yoshit, T will Pimgt speak on epecification 6, Charge 1, It is alieged =
in thls speciiication thai Toshii actiag fointly with i:lnutannn* Kurasaki, Ensign i
Koyema and other unknown persons, beheeded the prisoncr Vaughn, But the Radio Lo
Station and the Motor Torpedo Corps are entirely separate and independent units, = %
efch with & commanding officer and between the two units there is no such relation ‘
as one subordinate to the other, Thus, it cennot be said that Yoshil ~ould °
glve o gave ordera vo the commanding officer of the Mctor Torpeco Boat Corpa to
exeruta the pueisonar». There has heen no proof rhatever that pursunnce of a common
iubant to exe~uve the prisoner existed between Yoshiil and Karasak!, Tho prosecutic 5
has not brought out any evidence concernir; this Yoshii case, For such reasons |
it is obvious that the accused is not guilty of thia specification., Judging from
this, it is also obvious that Captain Yoshii is not guilty of the specification
1., 15 and 17 of charge III, The reascn for this is that they are independent

“unite, and Yoshll had no authority over them,

Next, in specification 2 of Charge I, he 1s not charged os having acted in s
conspiracy. He is also not charged of mass guilt, It is alleged that he "coted
jointly", but it has no' been proven that he noted with common intent with ool i
Tachibana and the othera, I believe the evidenoe for this specification is = - g
’.h&ﬂnqﬂﬂ.tﬂa R,

If ke is judged as being guilty of speecification 2 of Charge I, I balieve that ¥
based on the previously mentionod remscns, the nature of the offense, charged in = 8
specifications 12, 13 and 16 of Charge III should be included in specification 2 .
of Charge I, and the accused should be acquitted of these separate charges,
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X The same can be said in the case of npﬂaiﬂmtim 4 of Charge II, This offe 3
. 4p lghter than the crime of murder, so it should be properly inciuded in speci= =
¢ fication 2 of Charge I. I ask for .wu:' specinl consideration of the fact *Ihl:u.i[r _r','r;
- e to prove that flesh was removed from tho body, ccused™
was offered and distributed to members of his ccmmand and tha

g
g
a4
4

I assort that tho accused is not gullty of vhet is alleged in specification
' of Charge II., The reason is, in witness Hidn's tostimony he said that an he
I8 had passed from the time of the axecution till the time when Yoshii left,
" the pecknge vhich the witness Hida belleves to have becn the liver wos atill
= morm at that time, ILiastening to this, it cannot be believed that this npackng
mepticned in tho testimony is the package of liver which the prosecution is
to prove was a packege &f liver., In his stotement, Hoyashi says, "I have not I
of his eating liver®, Suszuld, who was Yoshiils omn orderly, also suprorts Hﬂ.l; ,,i
T T eoe Lo the inovitable conclusion that —hat the rrosecution alleged to be’
o .'hei' wnd hoew charged to have happened, actunily wos non-existent. =

ﬁ F-mlri?:, I wil]l spealk on Admiral Mori, Firs* Lﬂnmrning sparification 3 ofy e
R Chazge iI, Th& only evidence that the AAnirel oie the flesh, cognizart of tha .'-"
feet thct 1t w2 hunon flegh, appears in linjor lMetolals Bt-._.tt'ment whirn he ymdel s Q
befice ' Boird of I.vestigation, vhick I hvvo m-r‘:ianuﬂ befare, Thura is no | 8
otkor ovidenco o prove this polnt, Leciing «rer the testimonics of ‘hore persd y
. mko ire alieged to hova eatoa the flesh .ith hin, Shincdn, Miyosclki and Iijima, = 'P
i1 1s almost beyomd doubt that the cdmir.l did not eat it knowing vhot it was,
mas tricked into doing so. It is nllap;n-.'i in the s‘l"-r.'n.'.-f'i"'*t-.un that Admiral Mord™S !
proevented the honorsble burinl of the prisomer by ecting ths liver., But whose & o f
doea tho proscoutlien elain this £losh wau? Tade polab hr s pot boen nlarified. TN
- Did Admiral Morl have the intent to prevent the honerable burial of the prian*urf!"" ’
'%, This has also not boen made clear, The element of knowledge is o basic one, and " g
- the courts require it, I believe the Commission hns fully understood the truth ._;_
in this case, and therefore, I feel it quite unnecessary for me to argue furthor
on this subject, It is necdless to soy thot Ldmdral Merd 4a not guilbty of thie =

specification !

. I mointain that Admiral Mord 1s not guilty of any of the specifications ( 6 =
though 11) of Charge II. As was shomn clearly in Major Horie's testimony, the 3
' senior officer on the island mas to take over command of all forcos after the en
& * hod landed on Chichi Jima., Before the enemy landed on Chichi Jima, the Army
 ard Nzvy wore separnte and indepondent and no connection of control or orders
existed betvecn the tmo militnry organizations, This point, I believe, may be =
a characteristic poculinr to the Japancse, I beg that you toke this into cyowe -f.*t
esrsful consideration, This particulor point hos boen reaffirmed by the staff
‘officers Lieutenant Commander Shinoda and Licutenant Commander Miynzaki, If lﬁi -
B it is on obvious frot thot the Adnmiral is not guilty of specifications 9, 10 = A8

As staff o?ficor Licutenant Commander Suinode testified concerning the I
& of navol units, the Radio Station and M otor Torpedo Boat Corps, were indep
. units, enjcying equnl status as thot of the Nawvnl Bese Unit, They mere nl;rt
. Mori's subordinate units, Therofore, the executions of priscners at the Rac
' &ummmnatwtnrpudo Boat cnmm“mmaummm oy
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" prisoners by Commander Yoshii, Ensizn Masutond and Ensign Heymshi , ond other
' unkne pqum as alleged in specificotions 6 and 7, I believe it is unnacosss
. for me to speak further on this specification, If this includes the A
he is responsible for the alleged ¥illing of Mershon, I am confident that hi.
ite properly frec of nll responsibility in this oase in that Admiral Mord no
@12 not received any repert of the exevution, but had no means of knor Lo
execution, As I have set forth in dotail, as long as priscners of war
M Admiral Mori wus not in the least obliged with any duties, This i
h:lu duty and beyond his authority, and thus it is only proper thn.t ha ha
ummihuity for this, 3

W n’

£+ i-- - I alse am conficdent that he has no responsibility over naval surgeon ILiley
n- nunu Lieutenant Kurcsald, Ideutenant Katsushito and other unknown persons
in specification 8, a.s I have previously mentioned b the Army = m'rr
mt of 20 August 1944, it was decided thot the Army would take over all b
‘of prisoncrs, and this being opproved of by the Imperial Hecdquarters, ldnirql i
tharoughly instructed the novnl units ccneerning this acreenment, As it -us so
- Admiral flori and his staoff officers did not even imagine thot there were priasc
;}- ‘bedng held by noval units and thot they had heen exscuted by them, As ILiou
. Oommander Shincda testified, the hecdquarters first gnined knorvledge of the
.‘ ! executions vhich had taken pl:ue at the naval unite aftor the var was terminat
* " opd it -os quite pmparnndn_turnlfaridmimluoritnbemmdthan
hnpu-nniugl Furthermore, at the time the exocutions by the navcl units were, ™ 58
mrind ocut, the Ino Jima Canmpaigm was in full swing, and the navzl huaﬂqu_rtar'l‘*~
7 s unﬂroasad in its many confusing dutiecs, We cannot help bolieving the t“t.l‘.-
r, mony of tho Admiralls staff officers, Probing thoroughly through what evidonce |
é ? pruaeutinn hes boen nble to produce, I find nothing contrary to this bal!.u,f A

P

1- ¥ I do not doubt thot there is 211 the difference in the world batmeen Muiml}i-
‘n- Mori's case and thot of General Yamcshita in the Philipoines. However, lir. Justige
Eutlodga of your Supreme Court in his opinion scid, "It is not in cur traditionm
anyono to be chorged —ith orine vhich is defined after his conduct, olleged
be ceriminal , has taken place, Mass guilt we de not impute to fl.udivi"unh » pel
- in any case ‘:mt. certainly in mone where the person i1s not charged or shown . -
"‘-.'.' actively to have participated in or knowingly to have failed in taking action tu " :
+. prevent the wrongs done by others, having both the duty and the porer to do so", r:
i - I assert that it vas not negligence on the part of Admiral Mord that he add =~
. not know of the fact that priscners hal bYeen exgcuted by the maval units, and mus® ™
r ey that it 1s too severe teo hold him legrlly responsible for this, -7 S
r The judge advocate in his argument hos stoted that the obwious fact that
& Admiral Mori wos the senior officer in the Bonims Area and con Chichi Jima must
= not be overlocked, I belleve the judge advocate himself has cverlocked the m 1 .
_ that the defense has amply proved that in the Japanese forcps, the Army and Iwr
~are two distinctly separate organisaticns, The proseucticns owm vitness In;m
,;, e has testified in this ccurt thzat, "On 30 June 1944 the Arnr and lla.vr
am uupurn.tu and independent units, ond the senior officer mos amli
i aticnal commond only after the enenmy landed",

L ol

!‘urthar, the judre advocate has conceded that tha.lﬂmirnl had dala:a
ties concerning the custody of priscners to the Army l.nr— a
'ﬂﬁimtlmmuitmdwlﬂﬂ pul‘.l )

A o !-ht#w.m-... St




~ . this agreement was made to all Army and Navy units es an Imperial Neadqus
,"M“-

= F

. responsibility, and was at all times responsible for the nrotection of the
~prisoner

. prosecution has argued that the prime fact remains, thet it is nntirﬂr
. insofar as the charges against Admiral Morl are unnuarnad vhether he knet it

v
T43

)

8, s ; X

The judge advocate has overlooked the faoct that this point was made clear by
ﬂh prosecution witnesa Major Horle when he testified that official notice IE*

P

As the fundomental issue, Iuintn.inthnthwthiulhpori&lﬂaadqmrmi
Admiral Mori had no duty or power as far as priscners of mwar were ¢ '

did not know thet these executions were taking place, )
As the duty imposed upon him as the commanding officer of all navel forces 48
the Bonin Area and the senior militery officer in the area requires that he = =
should have so kaown, If he d4id not know is entirely immaterial insofar u
the charpes aro concerned. i J ;
dnd I, borroving the judge advoecate's own words, emphosize that it is ot i‘r'
madin Iunuu whether Admiral Horl knew of those incidents or not, ond thnrntm, .
I clearly state thaot by the directive issued “y the Imperial Hmdquurtﬂrl, he ol
was frecd of all dutles or cuthority concerning the custody of priscners, or i
other words he was placed in o position free of responsihility concerning b ] }
of var, Therefore, it is ncedless for me to say thot Admiral Mord 1s not gui ¥ -
of 211 of the I:L.h,'r cases of neglect of duty charged against hi-,
True, he mas the highest ranking naval officer on the island, But that does ©
not moan that just becnuse of his high position he must cssume responsibdlity n‘s 3
nll cnd every ineident ~hich oceurred on the island, I believe that the hnnqlbl i
able members of the Gnmiasion, being hizh ranking officers, are best qualified =5
to understand the Admiral's position,vell, Admiral Mord had operational
responsibility, but ho wcs free from any responsibility concerning affairs nom '
at lssue, The prosecution has tried to give the impressinn thot Admiral Hﬂri.,
Just because he was an Admiral, was guilty of something, if not guilty of the
charges brought against him, Iln-aa the high rank or social status inuﬂn:l.mt-l
a person automatically? Although the prosecution has tried. in vain to e -
Admiral Mori in a nebulous maze of responsibilities as he was the :ru.uking
there has been evidence giving proof only of the Admirel's limited responsib:
Law demands thot the chorges against him be proved beyond a reasconable doubt,
The defense counsel is confident that Admiral Mori's innocence has been pr#v-ul'
beyond o reascnable doubt,

I vill repeat. As far cos prisoners of var were concerned, the h:!n'.l.mfl was
not in c position as the commanding offiocer, In the cose of Admiral Morl
I most atrongly and most emphatically perasist that he is innoccent, I beg =
that you take into your saecial consideration the faet that in about June 19445 =
before the Mrny and Navy agreement had been reached, the Naval Headquarters u"“
sent prisoners beck to Jaopan without maltreating them in any way,

E '
Next, plense 2llow me to speak a few words on this problem of cmihnlin{
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The accused have boen charged as having violated Article 76 of the 1929

CGeneva Conventlion, and of also having violited the laws and customs of mar,
Then, exxotly whot does. "honorable burial" . whiech is in this statute mean?

Can one soy definitely that taking flesh from the dec’'s body prevent an honorat
burial? I cm sure thot this is a problem, iand 4s an individud) to be punished
for 11n1nt1ng the G.novo Convention?

In irticle II of the snme convention it ia stated clearly that,"s nriscner of
war is not in the custody of the individuals or corps vwho ecnture hir, but in
that of the pover to vhich these belon-", If it is so, it is the nation vw*ich
has acted in wiolation of the Genowva Convention, and this stotute must be inter=
preted 2s not cne laid dovn to punish individunls. In vhat eourt is this y
individual to be tried? Aind vhat punishment is there for this individual? What
is an honorable burinl nnd the moral standards of eivilised sceclety in conneoti:
vith ccnnibalisw? I believe that the prosecutlion must make this clear and define |
these points. Japon has not ratified this Genewa Convention, .After Japan
entered this vwar she declared that she rould cbserve the rules ledd dovn in the
CGeneva Ccnvention concerning prisoncrs of war, But t'is declaration mesnt that
in the administratioa and handling of priscnors of var the statutes would be
observed, and =as absolutely not in o legal sonse,

Japan hoa med ratifiod the Haugue Convention of 1907,"i-ticle 23 (e) of this f-‘“{
convention mrohibita the killing or vounding of an enemy tvho, having laid domvn
his arms, or having no moans of deofense, has surrendered at his ovn diseretion.

If the proseéuticn con ends that it -ma in violation of the above statute, I
point out that in Artiele 2 of Section 3 of tho "Laws nnd Custome of War on Land®
Hague Convention No IV of 18 Octeber 1907 it is laid down that, "The seme
convention provisiocns contained in the Regulaticas roferred to in Article I,
as well as in the present convention, do not apnly excent beteen contracting
pomers, and then only if all the belligerents are parties to the convention,

But Italy and Bulgaria, Jzpen's allies in this war, have not ratified this
convention, Therofore, the provicusly stated irticle 23 can not be apnlied.
This interpretation is not cnly my ovn opinion, but that of your auth orfityon
larw, Tdeutenant Commodder Jomes J, Robinscn, United States Naval Reserve,

Unless both porties have ratified this,it is inpossible to legally interpret
this cs a binding rule, Therefore, I believe in charging the ccoused of having
viclated this stntute, n legnl basls must be made clear, Without this legal
basis, I must say that the charges in this ease are not aporopriate,

In the charges and specificationa alleging this, it 1s stated that the not

ms comnitted in violation of the lyw's and customs of mar and the moral standards
of civilized society, In the initial part of this trial, the defense counsel
cbjected to the use of the vords "in wiol:tion of the nerel standards of civilise

society" as a critérion for punishment, A4s I have said, the limits of this so
oalled moral stondards of eivilized society are incomprehensibly wast, and !
differ by the degree of civilization, and again by the custom of each roce, We
must also understand that there is a considerable difference betwe=n the sc—celle’
moral standards in times of war and peace, Because of this, I claim that to
make this a criterion for punishment is unrezscnzble, I helieve that Japan
bas its onn civilimation, and the fereign countrice each have their ovn, Even
upon judging on the same subject, it must be kept 4n mind that though it be the
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be a grezt amount of difference -hen jaﬂgineumumh
by one who had been continuously victorious and by one who has aurf-ud*’
eats, and was strugzling in deep andiety.

Today, after the mar has énded, vhen we handle this problem of cannihalimm 4 %
calm state of mind, me can easily conclude that it is immoral for any one of any
race to coomit cennibalism, I am sure that upon observing that it “:ck rlace
~ during a severe battle, perkaps every person may form a different o»inien in v.‘z
. 'his mind, If human flesh had been eaten after all the fcod mas gone, and al
. wes edible had been tonched, there may be an ovinion that under such circumste
© 1t could be said to be an act of self-defense, snd thus not imnoral, Reflac
ealnly- on this case, though it @id hapnen in war time, I think that the e
differ from vhat I have just meaticned,

» There is & throse which explains quite clearly the mind of the Jananese, hie
ie, "orship God and love thy fellomw man", It has been a charncteristic of thl

R Jaz:uman fror ancient days to act in this manner, Japrnese civilization may '.'IQ :‘
" behind that of Anerica, yet it has not fallen so lovw that cannibalism is wracticed
i %We nust chserve each cf the accused as indivicdusls, What caused the alleged = "{‘ !
B incidents to hawren, if they did hapren? I have nothing rore to sry than I dil!,
B in the beginning of nmy argument,

N We Japonese have no doudbt about the foot that the American civilization is uf.
§° . the hichest standard in the morld today. From the beginning of the !'elji Era, ‘__'-
Japan has learned fron Amerdicn and we al) eannot deny the fact that the level L
of our civilized society wes ‘reatly raised because of Arerica r. It is only 4
80 years since Japan's statuib of civilized scciety come to be recornized internas
B . ticnelly, Do you say that it is just ond proper to deal ~ith these 2ccused
& Jopenesc possassing a bockground of so brief & period of civilized socioty "':I.'bh
"' the norcl standards of your most hichly civilizmed society as a criterion?

Can it be s2id to be just, to sce this ccse 1n peroly its legal asvect? P
Is it not necessary to decide vmon this frem a standpoint of neddesl seicnce n.'nﬂ.
paychiatry? I beliowve that it is such an insigznificant patter for a natien i
vhose oride is thet its civilization is unsurrassed, to sentence a fev of the
accused to death ms simply having viclated the lams u.m‘ custons of war and the
noral standerds of civilized scciety,

I fervently hope that you vill aet deal tith these versons from & norrow o
gtondncint of 1law, %wut for the sake of eivilization and soience, that you will
- give life to then, T

E. I vrray from the bottom of nmy heart for the repcse of tho scule of those nhose: J‘
o blood s shed as & result of those inei’eats.

_ I, with the accused, thank you for the natieat hearing of our case, ;;:
| ER. IXRIXITA, SEIZUO, “-‘i

e

I certify this to be o true and correct translotion of the original ar,
of Ny, II(RIKaNa, Shisuo, in Japcaese to the best a.t'

el E, (ED u:f,
Limhmnt T'EIE*.,
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: CLOSING .RGUMENT FOR THE .CCUSED 5 N
Licutenant General Tachibana, Yoshio, Vice idmiral Mori, Kunige,
Captain Yoshii, Shizuo and Major Matoba, Suoco,

: Delivered by

Commander Martin E, Carlson, USNR

< Gent}lemen of the Commission:

% A Navy convened Military Commission are now to decide if these fourteen e
' Japanese nationals are guilty of the charges as specified, ch of the accused. =
- must be judged only as he is charged, All fourteen are joined in this one trial

and, although we objected that there was misjoinder of parties, the Comrdssion
ruled that the accused were properly joined,

x
L4

%

4

The first charge is called "éurder”, Ve ask that the Commission carefully '—IP
consider whether the specifications under Charge I technically and legally allege  ©
murder or whether these specifications are only violations of Lrticle 23, paragraph
(e) of the 1907 Hague Convention, which states in part ".,.it is especially fore P
bidden - ... c. To kill or wound an enemy who, having laid down his arms, or having
no longer means of defense, has surrendered at discretion ", Vlie feel it is l-t*_q‘

3 wes @

the .utnost importance thet this Gommission decide this peint,

(g L -] —\‘

i
If this is a murder charge, then it does not follow the sample speeification ’f ? "
in Section 53, Naval Courts and Boards. The statement that the accused did K1) S5
is a conclusion of the pleader instead of a statement of fact and does not make
. good specification, The corpus delicti has in our opinion not been proved. -

“q On the other hand, if these specifications are violations of the Hague Con~
" Vention, then we maintain that the same should be set forth verbatim in the ¥

Specification and proved like any other fact. Section 27, Naval Courts and Boards

- %, specification should contain allegations of all #e exxential %lements of ¥4
the offense in simple, accurate, and concise language. An essential element 48 '
one the omission of which in a specification would be ground for sustaining a =
timely objection on the part of the accused, or if not objected to and the evidence
. 8dduced does not supply the omission, will constitube a fatal défect., For example,
. @ specification of theft should allege: Rl

{1}_ & tmﬂa and ﬂﬂn‘}rins aﬂn:lr n-f thﬂ prﬂpoﬂy in que!tiﬂn’ w manner *-I.' 'i-."

|
(2; Description and value of the personal property.

: (3) From the actual or constructive possession of the owner or person
 entitled to possession as against the accused, 3

"gs(1)"

: ¥ ' L
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5) Deseription of owner or person entitled to possession,
6) Intent to Heprive the omner rermanently of his property. -

For the elements of eny perticuler offense the eprliceble section
under semple cherges and specificetions should bte consulted.

i Ploce end time of teking,

, It is not eserentiel to state in e specificetion thet sn offensc wes
committed in breach of eny Federal stetute, erticle of the erticlos for
the governmont of the Nevy, law of the State in which the court is.
sitting, or gemersl regulstion, es the court takes judicial motico of
such statuto, article, Stete levw, or reguletion, under which the charge %
ie leid, but whenever thoe offense comos directly under any other ensctment =
(foreign law, runicipel ordinence, or locel ghip or station order), the seme
should be sot forth verbetim in the specification end proved like any other =
fect. L

4 spocificstion must on its fece allege fects which constitute a violstiom
of some law, roguletion, or custom of the service. It is not sufficient
the mccused be cherged gererslly with heving committed en offense, but the R
particuler ccte or circunmstences ettending e specific offense must be comy
It is not sufficient thet seversl specificetions tekon togothor may do sos BN
—

It is not necessery thet e specificetion be frened with the tochnicel pres =
cision of a cormon lew indictment, so long es it clearly shows jurisdictiom. 1'
the court over the sccused end over the offense *ith which he is cherged, and =
the latter is sufficiently deecribed to ad¥ise tho sccused of the time emd =
place and circumstences under vhich it is claimod he committed the cripe, to . =
ensble hin to mneke any dofaonse he mey have, The stetement of e nere fﬁ
of lew instoed of feots ¥ill not meke & good spocification. Thus, it would me
be & gond spocificction which morely steted thet theft wes cormitted by e T
cortein pen £t & certain tirc end place, or thet e men unle~fully hed in his, =
possassion cartein property —ithout elleging fects shoving vhiorein tho possess =
ﬁ' unlawful, Bech specification rust suprort the cherge under vhich it is °

id. :

To constitute o crime both eriminsl intent end e Drohibited sct must conmeur S
“hare the offense epecifia’ is one thich requires e specific intent end the ac =
‘both must be sct out. For exempls, a specificetion elleging thet tho eccuscd.
"did foleniously heve in his possession vith the intertion of removing it fror =
the shin., The more possession of Govermment property is not in itselfa - 8
violrtion of eny lav, reguletion, or custom of tho service, mor is it 1llegel =
in itself to teke Govermment property fron the ship. 4
To argue es do most internctional lawyers thct the lew of netions is bindirss
only on sovercizn stetes cnd not on individusls, Thesc eccused, the indiwvid :
offendor cen bo rumished only under the lew of Jepen or of the lev of the &
Unitod Stetos, e

“hen it comos to individuels ~ho violste the lewe and custons of war, SR
internationel levw, such es tho Hegue Convention there sre neithor courts moy
punishnonts rrovided, ~o nzintein thet te prosecution hes not made out . ﬁ‘.‘ .
cese that the common or mtmnﬁ; of netions does in feot panﬂ.tﬁ -\ J
m P ; .“.

of individucls or provides = the deeth penrlty,




The prosecution hold that it would be a mockery of justice for these accused 'g
to claim that because no specific code of international criminal law exists, they =
therefore did not know such actions as the killing of priscners of war are for-=
bidden. Legally we hold that the state and not the soldier is liable for violatio
of the laws of war. If and before this Commission holds otherwise, then it is
incumbent upon the prosegution to furnish such legal authority and or specific
rulings so holding, in order that this Commission may correctly find.

It is not enough that the prosecution state that all war crimes are subject
to the death penalty, although a lesser penalty may be imposed.

If the offense is in viclation of the woral standards of civilized socliety,
then those moral standards should also be set out verbatim and proved like any
other fact, It is not encugh for the prosecution to state in his argument, with
a wave of the hand and a shrug of the shoulder as it were, that everyone knowa
what the moral standards of civilized society are,

It is not necessary that a specification be framed with the technical preci-
gion of a common law indictment but it should be sufficiently clear so as to
enable the accused to make any defense he may have. These offenses are alleged
to have taken place in tine of war and the progecution has failed to prove what
the moral standards of civilized soclety are in time of war. Ye hold that where e
the offenses are alleged to be in violation of the moral standards of civilized .
society, this is a mere conclusicn of the plead.r. "ol

In our objections to the charges and specifications we stressed the importance 5
of fr the speification sorrectly and cited the address given by Lt. Comdr. B
James J, Mobinson before the Joint Meeting of the Military and Naval Law Committees . =
of the imerican Bar hssociation and Federal Bar .issociation at Washington, D. C., .
on April 20, 1945. He says:

", wer crime is an act forbidden b the lew of war and committed in any
place in tine of war by a person who is connected or acting with a belligerent
nation and who acts with intent unlawfully to injure a person or property or
governnent coniected with an opposing belligerent nation or with a neutrel nation,
The penalty is determined by the court in its discretion and may extend to the
death penalty, unless otherwise provided by law,"

"Tfe again ask this. Comnission and the prosecution: That law are these accused "8
being charged with having viclated? Is it the Hague Convention Ne, IV, of 18 - 8
October 1907, .rticle 23 ¢, which reads as follows:",..It is expressly forbidden
+=+(0) to kill or wound an cnemy who, having laid down his arms, or h ving no
longer means of defense, has surrandarad at discretion."? If it is, then we cite
Article 2 of the same convention which provides that the provisions do not gpply
if all of the belligerents are not partics to the Convention. Since neither
Italy nor Bulgaria has ratified the 1907 Convention, these accused claim they
are not bound by .rtiele 23 ¢, although Japan did sign the Convention.

"ss(3)"



. marder if he has done no oore than encouraged or advised onc to commit the crime.

In the Geneva Primne:s of War Convention of 1929, irticle 2 provides thnt. -5‘ '
prisoners of war "must at all times be humanely treated and protected,.particularl
actas of violence,...", Article 3 of the same Convention provides:. .
PPrisoners of war have the right to have their person and their honor rupuhd,' !-tr

V/e point out however that Japan has not ratified or formally adhered to ﬂ'm 2
The mere fact thot Japan has through the Swiss Government agreed to observe thlll
provisions makes no difference legally. This case is being tried by a Judicial {
Commission and all its findings must be legal, and the sentence imposed only if cff;;-
there has beon a legal violatiom or erime, This Commission must not try these =
acoused only because their morals may bave been different than burs at the time =
they committed the alleged acts. There must be anocther logal basis for the charges.
It is not clerr to the accuscd upon what law the charges ond specifications are i
based.

Mr. Justice Rutledge in the dissenting opinion in the Yamashita case saidy
BIt is not our tradition for anyone to be cherged with crime..., in language not
pufficient to inform him of thoe naturc of the offense or to enable him to make &
defensc,” : .
In specification 1 of Charge I the prosecution will no doubt state that B
General Tachibana and Private Kido arc charged with murder es principals, Thoy '
will probably cite section 332 of the U. S, Criminal Code as defining a principals %
mhoever directly commits any act constituting an offense defined in any law of thl".{‘
United States, or aids, sbets, counsels, commands, induces, or procures its com= "
mission, is a principal",

Then thoy will state that a man may be guilt); of murder even though he did
not strike the fatal blow, but if he aided, abotted, counscled, commanded, im:h.md,
or procurcd its cornmission. They will even go so far as to say a man is suﬂtj' of

But they fail to define murder as it applics to the individuals of warring n&tiaul.

In this first spceifiecation of the first charge taking it on the allegations, ':
the prosccution has failed to show that Gencral Tachibana and Private Kido acted y
Jointly with Lieutenant Colencl Ito, Captain Higashigi, Frivate Shimura, First ,
Licutenant Ikawa, and othors unknown. They have utterly failed to show thit Ge
Tochibana, Private Kido and the aforesaid persons did ocach ond together and Gﬂrt-l.lﬂ&j
therc has beon no showing that they did esach and togethor with others unknown, '

General Tachibana did not act in concert with those others. The acculnd l:l.da T-
t ed ho was sclocted by Licutenant Colonel Ito &t target practice.

@ has boon no showing thot he acted at all because in Charge III, Epedﬂnttim
1, Bﬂnnrnl Tachibana is charged with noglect of duty, This clearly proves he did .
no overt act as he is charged in Specification 1 of Charge I. Licutcnant Coloncl

Ito bears the entire responsibility for any ordcrs thi t wore issued thot day,
g9k the Gencral. -

"S8(4)"
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We further criticise ttd.a first spocification of the first chargo bocsuse twe,
ngs are alleged in one specification. What justification is there for naming
"QL victins in one specificationf Ve objected to the charges and specifiocation

* at the proper time but wore overruled. The fact that we went to trial in no way
' cures this and other defective specifications. )
"'- Since there was no cooperation of the part of the accuscd General Tlnhil.huﬂ-
. and Private Kido, the specification and the charge must fall, &

i Vie go further howover, and maintain that the prosccution has falled to prwb'
1 that General Tachibana commanded the alleged killing by any of the acts alleged; -b
" wviz: assault, strike, and lkdll, by bayonoting with fixed bayonets and beheading F_

5 : with a sword, These are the acts enumereted and since they have not been proved =
in tho case of Gencral Tachibana, again the charge and tho specification must be
- found not proved,

2 It is not incumbent for thc dofense to define such technicnl words as wilfully,
i feloniously, with premeditation and malice aforethought. i'o do howaver, rofer the =
. Commiseion to Court Martial Order 5-1921 which cleerly states "The dintimim""
8 ©  character of murder is malice aforcthought. When it exists, the hordcide is
' alweys murder, Vhon it does not exist, the homieide cannot be murder,...". Th'
. expression 'malice aforethought! is vory technieal, and cannot be taken in the
ordinary sense of the tern 'malice'., It must be construed according to the dwlm p
' eases which have given it a meaning differcnt from thet which might be supposed... *‘-*.
. Clief Justice Shaw said in the celebreted Vicbster casec ..."is intended to denote = &
'i‘ mnctianﬂawingfmwninhﬂdnmnurmptmbiw-athiugdunomﬂ.om-"'-" )
. where the fact has becn attended with such circunmstances as cirry in them the plein
indications of a heart regardless of social duty, and fatzlly bent on cdschiof®, « &
~ Ve continue to quote: "If a man voluntarily and wilfully does an act, the mtunlr -
- end probable consequence of which is to ceuse another's death, an 1n1:n.nt to kill
g - I'L'Ll be prosumed, ™

s The prosecution would have the Commission believe that thoy have p:mparl;r
i’ '~ shown beyond a reasonable doubt th:t General Tachibana is guilty of murder. :
¢ 8ection 158, Nevel Courts and Boards, states "If there is & rersonablc doubt as to
& the guilt of the accused, he must be acquitted". The prosecution brought to the
®  witnoss stand Lieutenant Colonel Ito who has been found guilty of tho sameo offense o
'+ and scntonced to be hanged until dead. On tho witness stand Licutenant Colonel Iﬁt,t 3
 testified thot the act of which he was found guilty took piacc in 1946, eand after =
& sone effort, thought it was in 1944, The prosecuticn failoed to show by this witn
% that General Tachibane had over ordercd him, or anyone else, to exocute a p:'.‘l.mnol‘
' of war, or tH't General Tachibzna know of t-hc exccution before it tock place, or t'i‘
thnt he was at the scenc of tho execution. y

b
:1
i‘

I

J‘-

Not & eingle bit of reliablc ovidenco has been sibmitted teo show General
'!mhibam to bo guilty of Specification 1 Charge I and we ask the Commission teo
‘find as to the accused, Lieutenant Genersl Tachibana, the specifieation ono of th
ﬁ-ﬂtﬂlﬁrgem, mdthammadl.imhmtﬂmulhuhﬂumilofﬂl
first charge not the © n does therefore acquit the seid Lieutena

: Tldﬂ.hnmnfthdiﬁ.m : oat mnfthfhdguhmp. T
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Q.' 'h'n next turn to specification 2 of Charge I and find that General Tl hib
 ds joined with three Navy officers, Commender Yoshii, Ensign Masutani, and Ensi
ﬂu‘uhi, who ware officers attached to tho Navy Yoake wireless station. The

" objections and arguments which we advanced regerding speccification 1 we pla.du r
. ihl record against this specification as regards to General Tachibana, .
-' : The comnission's attention is called to Communicetion systeams of Japan,
*  werc the same as our organigation in that cach arm of the sorvicc had its own o
*.  munication systom, On Chichi Jima there were ct least three separate commnicztion
" aystoms: the Lrmy, the Navy, and the aviation, Each was a seporate comcand and o B
. particularly as betwecn the Army and the Nawy there was no military or oporatdon:

y  relationship whotscever, Notwithstanding this fact, which was cormon knowledge
X *ho prosecution saw fit to join Goneral Tachibana with the Commanding Officer o*
- the Navy wircless stition and two of his onsigns, charging the four of thom as .
' °  having jointly, and each and together with having assculted, struck end killed by ""
' beheading with  swords an Lnmerican prisoner of war. ; ,..."

R, Lhgain the prosecution will say it is not necessary for them to prove the
~ alleged ond again we say that as General Tachibena is charged with having done’
.~ tain acts, it is necessary in order to find him guilty, that he bec shown to have = 8
& done these scts. If the prosecution do not prove the acts alloged or prove some .
= other scts, we maintain that the Commission cannot legally find General Tachibana 8
! guilty of thc acts alleged. The acts alleged are all easily defined and do not . =
legeliy include other acts not specified. - : _,f
e The prosecution by one witness, Captein Kosuga, Tadaakl, the Brigade JMM
*  pould only show that an officer not identified &uked this adjutant, Captain Kom
B for a priscnor of war to be used to monitor or intercept .mcrican broadecasts. 80
% this Adjutant turncd an .mericen prisoner of war over to an officer from the Navy
wircless st tion and General Techibona thereby "did, each and together"jointly
&= with three Navy officers "assault, strike, and id.L'I. by behecading with swords,
N an Jmeriean prisoncr of war®, Gentlomen of the Coomission, do not forget that
T ﬁa is a legal question and the findings must be in accordance with the acts

£ allogod.

= This same witnecas that turnod the prisoner of wor over to an officer of the

wirelesa stztion could not oven tostify thot the prisoner was an jmeriecn.’' Is it

reasonsble to b.lieve that Genoral Tachibena thercfore knew the prisoncr was an

\  dmerican? No toustimony wes brought out that General Tachibnna ever even saw the
i

.ET.' i
& prisonor. He was not prosent at the allegoed scene of execution., Under these __‘-__:
& clrcumstances how then could he wilfully, feloniously, with premeditation and =

' ralice aforethought, assault, strike, and kill, by beheading with swords an m
can priscner of war, one Ja.muﬂ liesley Dye?

The witness, on cross examination, admitted that General Tachibana ordered ;
. the prisoner sent to Detached Headquarters and properly,so. Further, the witn
- stated that Detached Headquarters, after questioning, sent the prisoner back to |
. Brigade, not on the request of General Tachibana, but on the orders and re
k'hﬂd.ty of the staff officer who at that time was in nlnrp utb-unh-d

hi-' ' 2 el R ¢
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ﬁlh was the mnd post of the Division Commander whose hudqunrhnrs were on

'=- We are, however, not tracing the cause of events that made it possible m !
to be placed in jeopardy of his life, neither should the prosecution. ,{;
o+ e prosecution must prove the acta alléged; it is not enough to prove some other
. acts, The burden of proof is still on the prosecution and we maintain thet they
. have feiled to show a single overt act on the part of General Tachibana, or any Y
. act which is legally included in the definition of the words: "assault, strike, and
~ kill, by beheading with swords". -
The prosesution naively prove this specification and charge, by merely u:{ing "f;_
& that although General Tachibana was not present at the alleged scene of execution, ';-"'
=  had no knowledge of it, and no control over the participants thereof, his nonmmf
":f wae such that by aiding, and abetting the commiscion of this crime, he is a prin=-
.~ eipal therein and is properly charged with the murder of the defenseless American e
prisoner of war in February 1945. These are just empty words and conelusions S
on the part of the prosecution. They have not even shown what the conduct of the
. General was whereby he is linked in any wey with this alleged crime. They would
B artfully suggest and infer to the commission that the burden of proof shifts frm
the prosecution to the accused end that the accused must offer evidence that his.
I conduct did not aid or abet the commission of this alleged crime. A man is still
§  innocent in an American court until he is proved guilty . General Tachibana is, ' "8
§  after the evidence that the prosectuion submitted, still innocent of this charge, =

o
'l.

3 Therefore, we ask this Commission to find as to the accused, Lieutenant £
¢ General Tachibana specification two of charge one not proved, and the accused Liﬂ-l-
| tenant General Tachibena is of the first charge not guj.lt.y and the Commission o
¢ does therefore acquit the said Lidutenant General Tachibana of the second specifi- {_
& cation of the first charge. _-,'_

Specification 3 of Charge I follows the same pattern as the previous two
e fwu:ma: General Tachibana is charged with having committed certoin acts
s ware not committed by him at all bectuse he was not even at the scene when
" sehb@fg.acts are alleged to hove taken place, but he is nevertheless charged with
REs ‘having assaulted, struck and killed by spearing with bamboo spears and by ba :
 with fixed bayonets an American prisoner of war, name to the rel:tor not durinit-dr&
& known, The persons who ere joined with the General have all been found guilty by =
g the majority of the members of this same - wmission of having committed these acts,
=Tht prosecution are, by joining the General with these already convicted persons, =
tr to impute their mﬂarﬂ. on the basi the Commanding =
eral and what anyone Jima, the said LT, bana actually
d.‘l.d himself, e

By
How does the prosecution at.! to do this? Thum:m by the "'F.t' ‘1 :

'"."‘ testimony of one of the Brigade A:L‘]ut-unt-a that he heard a conversation between
General and Colonel Kato who were inside an air raid shelter while he, the Ldjut
R outside. He imagined that the heard the General mention "that he was anhls

.: .'.53{”".
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4 give the prisconer of war to the colonel and for the colonel to have the prisoner
exectuted in order to boost the fighting spirit of the troops®. He, the witness,

A ’ '
d b i
v ] L'
e 2
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was not even present when this conversation is alleged tc have taken place, yet od'
this evidence, and this evidence alone, the General at Chichi Jima is F
chirged with marder and the prosecution state that this flimsy bit of evidence is
enough to convict the accused, Lt, General Tachibana of murder, he, General Ta.nhi-
bana, who was charged with ruupﬂnaibﬂity for the defences of Chichi Jima at bt .
a ti.ma when the air raids were said to be just one continuous raid, =
The senior adjutant testified that he received instructions by telephone IHI _:
Detached Headquarters to dispose of prisopers of war,' However, the prosecution. :
failed to follow this up and no testimony of any real wvalue was offered by this ni‘h-r
noss other than his statement that Detached Headquarters phoned him *ie would like
to have the Brigade Hecdquarters dispose of the prisohers of war", The inference .
is that the orders of Detached Headquarters were carried out by General Tachibana,
but this is not warranted by the facts. e

Witness Yamashita, Masao, Ceptain, Imperial Japanese Army, who has already ‘ -
been convioted and sentenced by this commission for this crime, testified that ha
was ordered by Colonel Kato to supervise the execution of this prisoner and did se, = iy

Colonel Kato, on the witness stand, in no way implicated Genersl Tachibana be= "8
cause the only testimony he gave wos that he heard it through his Adjutent, who
was convicted of this very offense. Someone from Brignde Headquarters is said to b
have phoned to come and get a prisoner. Coclonel Kato made no attempt to verify
that this call came from snyone in authority at Brigade Hendquarters, cr even came
from Brigcde Headquarters, but ordered the prisoncr to be axecutod as 'soon as the
priscner was in his oustody, It seems strange indeed that he then made a written >

report but never tock the trouble to find out if the General hnd ever received the ° ;i.;i
report, yet he saw the General often.

There has been no showing that General Tachibana ever saw the prisoner, gave 8
any orders for the execution of the prisoner, or that he was present -at the scene el
of the execution, Yet the prosecution would on such testimony convict the accused '-__-'-E"-r_
Lt. General Tachibana, of the charge of murder., .igain we soy unless it is proved "
beyond a ressonable doubt that General Techibana did jointly with the persons HES
named, wilfully, fecloniously, with premeditation end malicc aforethought, assault, '-'_"

strike and kill by spearing with bamboo spears and by bayoneting with fixed bayonets =

an American prisoner of wer, name to the relator not definitely known. This f.
specification does not a2llege they did each and together, so the prosecution must ep
show thnt the General was joined with the others at the scene. The evidence shows _' e

Lt. General Tachibana did not know of the execution, he was not informed it would
teke place, or wns he present at the scene,

¥ie of the Defenve objectod that there was improper joinder of parties, but
our objections were overruled., ‘e still are of the same opinion, particularly inm
this instence there was improper joinder.

"Ss(8)"
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In Court Martial Order 1-1929, the rule is laid down: "It is well nt.tlodl*" o

that the necessary elements for a joint charge and joint trial are th:ot the of
must be one that is not in its nature several, and there must exist a cons

or concert of action".

::l'_1 ¥
L] &

el
¥

This cnse quotes: "In Digest of Opi:liom of the Judge iidvocate ihnaral pf
Army (1901) p. 201, it is stated: ;
'Properly to warrant the joining of several persons in the same nllu.' )8

and bringing thom to trial together thergon, the offense must be such as requirs d
g8

for its commission a combin~tion of action cnd must have been committed by t.hlr-
accusod in concert or in pursunnce of a common intent,'? _.'

L.
£

Winthropts Lilitary Law, p. 208, stctes: "But whonever the offense is in l..
nature several, therc can be no jaindar"

g =

, In footnote 3 on page 208, 'inthrop quotes 2 Hawkins, ¢ 25, s 89, as followss™

Mihere the offense indicated dut.h not wholly arisc fram the joint act of sll m
defendants, but from such act joined with somo personal and particular defoct nl" 8
omission of each defendant, without which it would be no offense, ...tha inl:li.cth
ment must charge them smru.‘l.l;r and not joimtly.", ,.,

This third spocification of Charge I is a specification for trial in Jnind'!l**.,'r )
and yet only one accused is being tried, Court Martial Order 4-1918 and Court =
Martial Order 30-1918 both hold thnt this form is intended to be used only when
the participents are to be tried in joinder. To use such a form when only one
mmnd is tried is highly irregular. .y

#

In making its finding on this specification, the Commission must il..n accordane:
with Section 158, Noval Courts nnd Boards strictly observe the rule thot it must = =
reach its conclusion solely from the evidence adduced. This section 158 states:
WIf there is & reasonablc doubt 2s te the guilt of the accused, he must be :

acquitted.®

In specification 1 of Chargec III this .same accuscd Lt. Genersl Tachibana is
charged with neglect of ddy in that he friled to control and restrain these jua.nﬂ,
conspirators. In view of this other charge and the failure.of the prosecution to 8
prove that the accused General Tachibana acted jointly with certain other persons &
alroady convictod, we ask the Commission to find as to the accused General
Tachibena, tho apoui.ﬂc.etian mumber threc of the first charge not proved, and
accused General Tachibana is of tho first charge not guilty end the Comnission Bt -
does therofore acquit the said Gemoral Tachibana of the third spocification of % he
e first charge. .

: In specification four of Charge I, General Tachibana is charged jointly b
e a major, a first lieutenant, and a corporal, ecach and together, with zssaulting, °
e strilking, end killing, by boheading with a sword, an .meriorn priscner of wer, =

"ss(9)"
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| We contond that there has been no showing that General Tachibana did eny of %
.~ tho acts he is alloged to have done, to-wit: assault, strike, and kill by boheading
i with a sword. %e further contend there has been no proof as to even the conduct
¢ of General Tachibane in this particular instance. -
The prosecution would eite Sectiua 332 of the U. 8. Crimin-l Code, which N
provides: "ihoever directly commits ony act constituting an offense defined in ang
. law of the United States, or aids, abets, counscls, commands, induces, or procure

~  its commission, is a prineipal,”

LI
L]
'

. ' . First we ask is the offense charged onc defined in any law of the United Stati
#° . We think not since it is alleged th-t all this is in violation of thc laws and .
* customs of war and thc moral standards of civilized soeiety. Since the offense is 8
not allecgod to be in violation of a United States law we hold that the definitien

#  of a principal stated in Soction 332 of the U, S. Criminal Codd does not epply in
2 this spocification or in any other specification in this ease. This we hold to be &
. the low as to principals in this present casc. To hold otherwisc would be to read |
5 into the above definition something which was nover intended to be there, or doos = =
4 the prosccution hold that tho law mekers intended to includo any war crimo but forge -

to say so? L

, No, Gentlemon of the Commission, this is still e law casc and wishful t .
& has no place in a case such as this. Tho present case must bo tricd according te &
y ..‘ t-hﬂ MGB ﬂ'f lﬂ."h " ':'r"

U This requircs, as we have proviously stated, proof that the accused, Gencral
; Tachibana, acting jointly with the persons mantioned, and did each and together,
wilfully, feloniously, with premeditation, and mslico aforcthought, assault, strike,
o and kill, by beheading with a sword.
b '
<5 This speecification charges wo of the accused who did not participate directly =
in the commission of the substantivc offensc. It happened thet Captzin Sato was & |
momber of the 308th Battalion and thorcfore the Comainding Officer of the Battelion
must bo chorged with the commission of the substantive offensc, Then gimply - L
becausc the 308th Bettalion was a part of the military fercoc on Chichi Jima, the

" Commanding General, Lt. General Trehibeona, is charged with the commission of the .
substantive offonso,

Both Major Matoba and Gencral Tachibena are in othor speeifications charged
with ncglect in failing to restrain and control mombors of their respective com=
mgnds. See Specification 3 and Spocification 18 of Charge III. -

= ur ]

Does the prosecution hold this was a conspiracy therefore the Goneral es +f i
Brigade Commnnder and the Major, as Battalion Commander, are properly joined? We =
respectfully refer the Commission tc the opinion of the court delivered by ki, -

tico Rutledge in the casc of Kottoakos vs U.S, 66 8.Ct. 1239, He, in that case,
differentiates botween mass conspiracy and conspiracy. "They do not invite mass -
trial by their conduet. Nor does our system tolerate it. That way lics the dr
o toward totalitarian instituticns, True this may be inconvenicnt for prosecu

. But our government is not onc of mere inconvenience..,.", :

&
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- 1o commit it are separate and distinct offenses. The power of Congress to sep

- Sall, 116 P. 2 cd 745 decided by the Circuit Court of Appeals for Third Giruu.i.t,_'. r-'

by charging that they did each and together ... wilfully and unlawfully prevent

In Pinkerton ws U.B. 66 S. Ct. 1180 "It has been long and consistently
niged by the Court that the commission of the substantive offense and a conspi

the two and to affix to each a different penalty is well established"., Clune
U.5. 159 U.S. 590. '

There has been no evidence to show that General Tachibana participated
directly in the commission of the substantive offense. In the case of U.5. vs

c¢ited in 66 S, Ct. 1180 it was "held that participation in the conspiracy was not
itself enough to sustain a conviction for the substantive offense even though it
was committed in furtherance of the conspifacy. The court held that in addition
to evidence the offense was in fact committed in furtherance of the conspiracy,
evidence of direct participation in the commission of the substantive offense or =
other evidence from which participation might fairly be inferred was necessary," =

For these reasons we ask this Commission to find as to the accused Lt.
General Tachibana, the specification number four of the first charge not
and the accused General Tachibana is of the first charge not guilty, and the
Commission does therefore acquit the said General Tachibana of the fourth specifi= &
cation of the first charge. !

Charge II is designated as "violation of the Laws and Customs of “ar,"
In specification 1 of Charge II, General Tachibana and ilajor liatoba are Jnin-i[

the honorable burial of an American prisoner of war, name to the relator not

definitely known,..by removing and causing to be removed and eating the flesh and
viscera of the body of the sald priscner of war ... and the said Tachibana and '.;--.
Matoba thereby vioclated the laws and customs of war and the moral standards of
nivilized society. 9

The aceused is not clear as to just what the offense is in this specification,
Ye are led tb believe thet the offense is that Ganeral Tachibana and Major Matoba "'-}__‘,'-
wilfully and unlawfully prevented the honorable burial by removing znd causing to
be removed and eating the flesh and viscera of the body. a..‘ 5

¥ ol

.

i *"_
-

\ie can only find this statement under Article 76, Chapter 6, Geneva Prisoner
of "ar Convention 1929: "Belligerents shall see that prisoners of war dying in
captivity are honorcbly buried .,." and Article L of Geneva (Red Cross) Eonvmt.im
of 27 July 1929: "They shall further see that they are honorably buried”,

Tle quoete Court lartisl Order 12 - 1925 which states: "It is wholly inau:!ﬂ.

cient to merely allege thet an act was done unlawfully or without authority wi %’:
showing why or in what matter the act was unlawful. Such a statement is a m- R
conclusion on the part of the convening authority, setting forth no facts or o
elrcumstances, For an act to be unlawful it must have been cocmmitted in viclatd
of some law, regulation, or order in force at the time of the commission of 'hhl

o e e e L
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~ if there be no law, regulation, or order prohibiting the act, a mere satcment of i
‘m].nﬁllnou cannot create an offense." : ; _
N ;-, In the case of violation of the articles of these conventions, the muphll. 3
. theory is that only the state and not the individusl scldier is liable for his r’ i
" wviclation of the laws of war. So we ask that the Commission be not shocked into ]
. a decision but find according to the evidence and the law. The case is very
- somplicated and it may well be thrt some evidence w.s shown in an attempt to pro ,

this specification. It is all very confusing, '/zs this really Mershon or was 1..'h ;
Hall that General Tachibana is charged with preventing honorable burial? ‘1'

¥
&

Did the eating take place at the 30Tth Battalion Headquarters? If so, the
evidence is very mialeading and we hold that no evidenco was produced to show til:b
General Tachibana actually atc any human flesh, or had knowledge that what was S
eaten & the 207th Battalion headquarters was human flesh. I know of no basis on =9

which a man can properly be charged with oating human flesh as a crime unless he
kiew it was human flesh. The clement of knowledge, or scienter is a basic one, ;e. =
and the courts always require it unless by statute Congress has cxpressly said y
that mere possession or ¢ mere act consticutes a violat,ion, even without lmmlladgn
' But Congress must expressly say so To Eliminate Scicntoer as an Element, I do not '-*
& think that Congress did so in this situation, ]
1 ile ask therefore that this Commission find es to the accused General Tachibana ' &9
specification number one of the second charge not proved and the accused General = =
Tachibana is of the second charge not guilty end thoe Commission does therefore K-
acquit the said General Tachibana of the first specification of the second charga.

1 . Specification 2, Charge 1I, charges General Tachibena did wilfully and unlaw= ; b
fully mistreat and cause to be mistreated by his orders, four priscners of war, . 'f
" names unknown, by denying them food, water and shelter, and by tying them to trees, 1

and exposing t.hc.m to inclement waathnr and danger of fire and bombing of a conbat &
S zone, in viclation of thc laws and customs of war.

g
!

b As we have stated beforo, we find the specification faulty in that the laws .
¢ and customs of war are not set out which were wiolated. What particular article 8
¢ was violated and wheot penalty is provided for the violation of the article? '

—1
’ P4
” Article 3 of the Hague Convention No. IV of 1907, Laws and Customs of Har '!
& on Land provides: "A belligement party which violatcs the privisions of tho said q—
regulations shall, if the cese demands, be lisble to pay compensation. It shall = &0

be responsible .fr::r all acts committed by persons forming part of its armed fﬁrcﬂl.".‘.‘

Article 2 of the same convention provides th t the provisiocns do not apply -.'{-'

if all of the belligerents are not parties to the Convention. Since neithor Italy R
nor Bulgaria ratified the 1907 Convention, Japan is not bound by these articles . ; x
¢ven although Japan signed the convention. i
- -|_

Article 2 of the Geneva Prisoners of \.ar Convention of 1929 cannot be said to
apply because Japan has not ratified or formally adhered to it. The mere fact " E‘r_
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®  that Japan has, through the Swiss Government, agruad to uvbserve these provisions
_lnhaa ne difference,

i Since the individusl offender can be punished only under the law of his cwn ~

‘or in this case Americen statutes we hold that this Commission must find the '
accused not guilty as charged. X g
My colleague has pdinted out such things as lack of names of tho victims,
the exposure to dangers of fire and bombing in a combat zone being the same
dar~ers thot many Japanese were oxposed to on Chichli because there just weren't
enough eir raid shelters. He his further shown lack of procf as to the phrase
"hy hia orders",

I esll the court's attention to the words inclement wonther. This is & con
elusion of the pleader and must be pruved.,

Since the crime is the unlawful mistreatment, thcre were as mony unlawful
mistreatments committed as the number of persuns who wore unlawfully mistreated,.
Merc mechanical difficulties such as typing of additional chargc sheots cannot
be aceentod as sufficient justification for naming all of the victima in one
specification,

For all of these reasons we ask tho Commission to find as to the pccusad
General Techibans specification number two of the second charge nct proved,
the accused General Tachibena is of the second charge not guilty and the Cummiui.un'
does thercfore acquit the said Goneral Tochibana of the second specification of 3
the second chergo.

In specificetion 1 of Charge III, Ceneral Tachibena is charged with neglect
of duty, In order to acquaint the accused with the particular laws and customs 5
of war which he violated, we should have had & bill of particulars at least aﬂt-td.n‘# 5.
forth these specific articles,

If these acts are in viclation of the laws of wor as laid down in Pourth "
Hague Convention 1907, "the guestion is whether the law of war imposes on an e
Army commander a duty to take such sppropriate mcasurcs as are within his power
to control the troops under his command for the proveontion of the specified scts
which are viclations of the lew of war..., and whether he may be charged with
perscnal responsibility for his failure to take such mocasures when viclations
result,"” General Tomoyuki Yamashita Nos 61 Miscellenecus and 672 Supremc Court.

R
_|L;| 1‘%.'.'.
).

We hold that the prosecution has failed tu show that there was an affirmative " 88
duty on the part of General Tachibana to take mecasures to protect these priscners 8
of war, - !

In General Orders No, 264, Hq, Div. of the Philippincs, Sertember 9, 1901,

it was held that an officer could not be found guilty for failure to prevent a
murder unless it appeared that the mccused had the power to prevent it. s
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B . The prosecution has failed to show that the accused General Tachibana had 1t
~  the power to prevent these wiolations. The Defense has shown that he was not .‘- 3

~ notifiod that thesc executicns were about to take place, nor was he present at a.nr
b ¢l these exocutions. Again we quote Mr. Justice Rutledge in the Yamashita case:
WMiass guilt we do nut impute to individuals, perheps in any case, but certainly = =
in none where the person is not charged or shown actively to have participated in
or knowlngly to have failed in talking ection to prevent the wrongs done by cthe:
having both the duty and the power to do so".

Thia specificatiun 1 of Charge III a.ﬁ.agau three separate offenses end we 1 5
feol should heve been laid under three specifications. R

As my collesgue Kr. Morikawa has said before, these acts alleged tc be in " 1
violation of laws and custuoms of war, the Hague Convention IV of 18 October 190'?,
do n.t apply to Japen since (note Article 2 of this same convention) Italy nor

Bulgorin ratified this 1907 convention.

Finally the law of naticns is binding on scvereign states and not on individie- 3
als. In this ease Gepcral Tachibona cen be punished only under the law of Japan
or under American statutes. e
For all these reasons we hold that the Commission should find as to the accused
CGenoral Tachibana specification 1 of Charge IIT not proved and the accuscd Gﬂhurll +
Tachibana is of the third cherge not guilty =nd the Cummission d es therefire ',': "..
aequit the said General Tachibana of the first specification of the third charge.

Specification 2 of Charge III is practically the sauwe specification, except
that this specification charges th-t Gencral Tachibane neglected to properly
prutect these same priscners .I war.

For the same reasons that we gave fur ncquit.ting General Tachibana of speci- I

fication one ¢f Charge III we give for acquittal of this scpeification. The 3

prosecution h:ve failed tu dhow any duty imposscd upon the accused by the laws of

i:pindﬂr our own Amcricen laws to propeorly chorge Gencral Tachibena with a crime
his case,

Tie ask therofure that the Commissicn find as to the accused Genersl Tachibana
specification 2 of Charge III not proved and the accuscd Genersl Tachibana is of °
the third charge not guilty and the Commission does thorefore acquit the said
Gencrel Tachibana of the second spedification of the third charge.

In specification 3 of Charge III, General Tachibana is charged with noglect I
of duty in failing to control hkicjor Matoba, First Lieutenent Sato, First Limﬁm rs
Teraki and Corporal Nakamura in that he allgwed them tc kK1l a prisunur of war, _f ;
In specification L of Charge I Gencral Tachibena is charged as a principal s -
with having cuommitted the killing by beheading.

ngs{lh}n
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" the prisoner quickly in the early afternoon, He testified on cruss exeminstion
- that General Tachibana had not ordered him to ecxecute the priscner, was not on

. these executiocns,

. Captain Sato, an accused, on the witnéss stand testified he made all the -
arrangements and hacauu tho doctor was in a hurry he chenged his plans and execuf

scene, and he, Captain Sato, never notified tho General he wes abcut to execute fl
prisoner or that he had executed a prisoner, In uther words, General Tachibana
had no knowledge of this execution, therefore it was impcesible for him to con

The accused, General Tachibana, did not actively participete in tho oxecutic
knowingly fail to take action to pravnnt this execution,

‘e ask that the Commission consider all previ us objections to similar .
upu\:ifiuat.ims in acdition to the lack of proof in this spocification and find ap
t 5> the accused Gonoeral Tachibana, specification 3 of Charge IITI nut proved and th_l
accuscd General Tachibana is of t.hc. third charge not guilty and the Commission does™
therefcre acquit the said Genersl Tachibana of the third specification of the |
third chargo.

Py
Bpﬂuificatiun 4, Charge III charges General Tachibana with neglect of duty -
by failing to protect a priscner of wer by failing to prevont the killing of Ensign
Hall. In specification 4, Charge I, the General is charged as & principel with S
asseulting, striking, and killing and beheading with assword the prisoner Hall,
and in specification 3 of Charge III tho General is charged with neglect for not
controlling the exccuticnors,

For theo same reascns as appliod to specification 3 of Charge iII, we hcld
no case hes beon made as against Generel Tachibana,

vo ask, therefore, that the Commission find as to thc accused General Tachi- o
bana specification 4of Charge IIT nit proved and the accuscd Gencral Tachibona ©
is of the third charge not guilty and the Commission doos therefore acquit the
said General Tachibana of tho fourth spocification of the third charge.

Specification 5 of Charge III charges Ggnoral Tachibana with neglect of dut.r
in that hc failed to control Major Matoba because he pormiltod Major Motoba to &
provent honorable buriesl of a priscner .f war by removing and causing tu bo re= ° "£ -
moved and cating the flosh and viscera of a prisoncr of war not definitcly known 08
but belicved to be kershon; all this in violation of tho lews and custume of war TS
end thc moral standards of civilizoed sceiety. e

_‘
AL
3

In specification 1 of Charge II tho General pond the linjur are charged as
ench and together preventing honoreble burial by romoving and eating the flesh
t-id viscera, In this specification the place where the substantive act ocourred
ie fixed ~t the headquartcrs of the 307th Battalion, T/hat we seid about Specifiche
tion 1 of Charge II we repeat as regards this specification, Therefore not alone
becausc of the law or lack of law on whet constitutcs honerable burd but also ‘
becausc the facts &8s brought out by the prosecution do not clearly establish tihu--" !
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‘guilt of the accused Goneral Tachibana, puch &s his knowledge or as tle courts wou
= _-'-Ilr.r, thu element of sclontor not having pbeen proved, we ask that the Commissicn
 find this specification nut pruwed., Ve as that the accused General Tachibana k
~ found not guilty of the third charge and acquit. the said General Tachibana of
fifth specification of the third charge,

Specification 2, Charge I, allgges that Commander Yoshii, togethcr with Ensi
~ Masutani and Ensign Hayaghi, in pupsuance of a common intent, did each and togeths
‘assault, strike and kill a prisoner, Dye.

In urder to set up a defgnse for Ensign Hayashi and Ensign Mesutani, the %
defense had to put these officers on the stand and they both testified th't
manddr Yoshii ordered them to exccute the priscner. The defense originelly cbjected
to the jcinder of the aecused but were ovorruled on this point. The aubstmiﬂ'.'
R rights of the accused Yoshil werc prejudiced by the joinder of the two a-::uuﬂo-d '

: ‘insutani and Hoyashi.

= Furthermorg, Wherton's Criminal Evidence, Volume 2, #7l4 statea: “narmt.:l.‘l'l'ﬁ 'f
b of past events after the ccnspiracy ies fully executed are to measurcs taken in ha
£t exocution or furtherance of the commun purpose inadmissible against cunspirators®®
Confessiong of co—ctnspirators and accamplicus are also insdmissible g,ainst a © 00
co—-conspirator or co-defendent on triai, for tho reascn that a confesaion is i
3 necessarlily made after the commisei .n of the crime, and, by its naturo, it is not. ep
" made in furthorance of the purpose of the cunspiracy to commit such crime.
Y ITf the declarativn sought t: be introduced ..., c¢r after the consumsation 8
of the purpose therc.f, tho objection to be made iu thet such declarntion is a i
hearsay st-tement and not binding upen the co-conspiretor cn trisl®, Hill vs 8 gt
113 Crim, Rep. 85, 18 8.'7. (2d) 1086, Uhartods Criminal Evidonce Volume 2.#699 %
page 1188. "The co-dcfendant against whom the act or declaration is not admissible s
-8 receives his protecti.n from the court's admonition, and it is reveraible error - -: :
A for the court to i‘ail to instruct the jury in this respect." State vs Kirkland, =
, 175 N.C. 770, S4. S.E. 725 Vharton's Criminel Evidence, Volumec 2, per. 701, p.llSC -"*

: e
i One c.nspiratur d-es nit ... by its execution under his authcrity, authorise
+ 8 his co-cunspir:tur to makc confessions .r admissicns -f guilt for him, or to J:
B narrate past events. State vs. Huckins, 212 Tcwa, 283, 234 N.¥. 554. rmmgnr. A
b Criminal Eviderice Volume 2, par 714, p. 1204. ;

]

Furthermore, in U.S8. vs 8all 116 F 2 cd 745, decided by Circuit Court of

" #Citing: Lugan vs United States, 144 U.S. 263, L. ed. 429, 12 5. Ct, 617;
Clark vs United States (C.C.A. 5th) 61F (2d) 409;

<K State vs Swoency, 180 Minn, 450, 231 N.WW 225, 73 A.L.R. 380;
s State vs Violet, 57 S.D. 648, 234 N6, 623;

State vs De Angales, 72 Utah, 209, 269, P.. 515,
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for Third Circuit cited in 66 B, Ot, 1180, ‘it was hald thot Mevidenco of direct 41
participation in the tummission of the substantive offensoe or cther evidence h.*!:l-, 9
whigh participabtion might fairly be i.ni‘u‘rud W8 necessary,
In our .bjecticns to the chérges and specifications we objected to the matter
in aggravation particularly since in this specification the mattor in aggravation
was included s a separato charge and sct forth in spocification 4 of Charge II,

Vo
The Convening Authority strted in his lottor of jugust 19, 1946 that the *’-
additionsl facts in aggravetion wore a descriptiun illustrating the character md .
the extent of the offense committed and thnt the offensc alloged in spuciﬂmt-ian; :
4 of Charge II is a completcly difforent offense., This lattor is an >ffonsc in 10
. violati.n of Article 4 of the Geneva Rod Cross Convention 1929 and Article 76 of
the Cencva Priscner »f Wer Convention 1929,

Howover, these copventions gre binding only un suvereign stotes and not on - 8
individuals, Furthermorc when it cumes t. individunls who viclate those cunwnt-:l.nd
noithor courts or punishmonts are pr.vided. :

Since ovidonce is lacking to prove this mettor in aggravation, in arriving at *,':'

findings we ask thercfore that this matter in aggravation be struck by excepting ==

all words hoving to do with mattor in aggravation, I8
Wy

b

A1l that we have said regarding the laws and customs of war and the moral  © (%
standards of civilized suciocty we repest regarding this spocification, e
In view of the lack of competent cvidence we ask that the Commission find as = &
to the accused Captain Yoshii, specification 2 of Charge I not proved, and the .
accuscd Captain Yoshii is of the first charge not guilty and the Cemmission dcos 8
therefore acquit the said Ceptain Yoshii of the sceond spocification of the first
chargo. <1
'l.
In specification 6 of Charge I Captain Yoshii is charged with acting jointly 1l
with Ensigns Kurasaki and Kcyama, buth now dead, and others in pursuance of a ¥
common intent did wilfully, with melice, aaanult-, strike, and kKill by bcheading -d.t
a sword 2 prisconer, Veughn, in viclaticn of the laws and customs of war and the B
moral standards of ecivilized scciety. -

Some evidoncu was introduced to show that the priscner Veughn wes delivered 0
by Dotached Headquerters to the Commanding Officer of the Viircless Stetion, but ,,;'1,
only in ordet that his sorwicos and knowledge of English might be used in connectds
with the monitcring of radi. transmissions., The evidcnce is nsot clear just how -
this prisonor got into the honds of Lieutenont Xuraseki, who himsclf is now dead, =
having been killed in actizn with an Amcrican destroyer in August 1945. But thore’
is no evidence to shw that Commander Yoshii was £ the scono of the execution and ‘I
acting jointly with Lioutenant Kurasaki and Ensign Koyamo did assault, strike, nnd" A
kill by behcading with a sword. In this speeificetion it is most imp :rtant to
prove that Commander Yoshil was at the scenc and did the acts bocause tho s |
cation does not charge each and togother but unly thet thiso three and sthers
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pctins Jointly did kill tho prisoncr,

All thet has becn said proviocusly about the laws and customs arnrandtha

' moral stcndards of eivilized sccicty we hold epplies to this specificaticn, e 0

. .ask that thc Commission consider our argumcnts rogarding laws end customs -f war =
and the moral standards of civilized soclety with roforencc tec this apuciﬂm.ti I

Since there is no ovidonéc to show that Commendor Yoshii participrted directly
in tho commission of the substantive offense, the Commission should find as to -*-' ¥
5 accused Captain Ycshii speeification 6 of Charge I nut proved, and the accuscd 73
& ¢ Captain Yoshii is of the first cherge not gullty and the Commissicn duce thwntarng
acquit the said Czptain Yoshii of the sixth spocificetion of tho first charge. 'fj o

In specificaticn 4, Chargo II, Commandor Yoshii is cherged with unlawfully

. proventing the honorable burial of prisoncer Dye by ramoving and cousing ts be ro=
wved, offering and distributing to members .f his command and oceting the fleosh
viamra of the body of the prisoncr, theroby wviclating the laws and customs of m o
and the mural standerds of civiliszed sociocty. ‘-

"
'.

The testimeny at this trial was as the judge advoccte said, introduced bit W

» bit, witnesses wore called and recalled, testifying one day to & certain specifis
¥ c.at.ian and then when recelled to a.m::-thar spocification. It is our firm belief, B
however, that at no time wns testimony introduced to provc thrt Commander Yoshii = 8
ramnvad offered end distributed to the mombers of his command (the wircloas Htr!tgh %
and ato the flesh and viscera of the body of a prisonor of wer, Dyec. 7

that we have previously szid about the honorable burial snd the removel and ? 3
oating of the flcsh applies in this instance clso., Does the prosecution have any %
previcus casc or ruling et law by which they cen establish the law under these 1
circumstances or are they attompting to makc now law out of the circumstances of = ¥
the incidents which they describc, Is it enough for the prosccution to say that 'ﬁ
this incident was a violation of Article 76 of the Genova (Prisoners of Wer) Con= |

vention of 27 July 1929. Ve hold this to bc & mere conclusion of the plcader,

"."_
In this instance, as in most of tho other specifications the prosecution were *
A undecidocd upon what to basc their charges and instead of sclecting only ons, it e
e docided to try two. The infercnce is that the prosecution was not surc about the A5
- law in the case., This, however, has beon quite unfair to the defensc. In the - -,7’" 4

ense of Davis va Com. 150 Va. 611, 143 S.E. 641 cited in tTharton's Criminal Evideno J
Vol., 2, par. 1031, page 1813 it wzs held: "a respondent is entitled to know before
he makes his defensc, what specific acts of his tho state relies upon as constitu=
S ting the offense charged against him in order that he may properly mcet the charge. =
o 4 conviction cannot be sustained upon o difforont theory then that on which the = O I
- case has been tried. Stetc vs kason 93 Vt. 363, 127 A 651. Where onc offense is ;
’ sharged and the evidence shews scparate and distinet transactions, and either of L8
Y them would support the ehmrge in the complaint, the state is required to elect iy,
e s upon which it will rely for ceoqviction. State vs Field, 95 Vt. 375, 1154 296; -:3 =
§ State vs Barr, 78 Vt 97, 624 43, The timc when the steto should be compelled to
i mrke its clection ls within the discretion of the court, if the reapondent is ﬁ.
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