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Through what period of time were you attashed to the Fourth Naval
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5o Qe Po you knew to whem he reported?

1t salled
e

95, & Whe ws that offiew?
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The Juige sdvosnte replied,

The commiselon sumounced that the notions wers deniod.
The defenmne rested, ' :

Tho robatial bogen. L i
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Burgeon Beeigen
camarivor of the others?
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advacetes, the reparter, the cosuaed,

" Be witassses nob otberuise esunestel with the Sk were pressed,
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were had eonsesming prisoners after this but after the

ecnversstions
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firet Navel Guard Unit?
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Ary,
facutemant Golomsl Vister Jo Garberino, Gosst Artillery Corps, United
Teontensnt Oclons) Williew K. lanmen, junier, U, 8, Nerine Corps,
nm:n;mmnu-.m, Us 8. Naval Reserve,
lieutenant Commander Joseph A, Us B, Navy, and '
mmhlﬂ.h%m
Josaph yocman seeond U, B, Navy,

\ and approved, |
Bo witnesses not ctherwise connected with the trial were present,
Ueno, the witness under examimation whem the adjournment was

taken, entered, was warned thet the ocath previcusly taken was still
binding, and ecntinued his testimany,

Cross-examined by the aceused:

: wes culy that of seting heod medical officer,
18, Q. Mﬂ.rldm-hﬂnhﬂﬂﬂcﬂlndh“
firet Oussd Und .
A, The Commader in Gidef of the Tourth Fleet,
9. Qe P44 you wesk at the Perty=first Guard Unit Dispemsary every duy?
Ao Hlﬂhl’-u
B0, Were Yo repert to the comanting officer of the gusrd
m"uhh'-#dﬁ-iﬂt
s ln:rﬂ.hmﬁﬂﬂﬂﬂ oonditions ot the
—ﬂa- whether there was auy changs in thet er not, monthly reports

wvery woarkh,
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This question wes chjested to by the juige advooate on the ground that i%
One 1 subuit through the emseutive officer and

was irrelevant end imssterial,
The comdssion ammounsed that the cbjestion was not susteined,

a, % To whom were these reporte submdtted)
The sooused replied,

ask you to telephone o the

needed any priscners
this,
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of war
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To vhat office are you sttached?
dhﬂm.m
Qe And what are your duties in that office?
Investignter,

L 2 2 = o

Q. Did you scnduct an investigetion of the sceused, Sakagesd?
I worked on the case, yes sir,

_&.l. mmynmummmumuﬁ
 J

\

A, I ted Sekagasd on four or five different cecesions,

Vould tell this commission what Sakagemd, in his verious
mm.lznmmmmﬁmulﬂwﬂMR

|

194417
™ to the scoused on the ground that it was
lm bty the

The judge adveeste withdrew the questien, (

'; Q. h‘i‘uﬂ#mm‘?ﬁ;ﬂhﬂﬂﬁﬁm
SaXxageni ever mantdon to you terme “seopolarine
m’---m-uw _




The ccmmission at 9190 a.n,, tock & resess wntil 10036 a.n,, ot
“ﬂ-ﬂl;- d g

Present: mh-ﬂ.&hﬂ-dunimﬁm.ﬁ
scoused, their ccunsel, and interpreters,

hd.“mm_ﬁﬁthmﬂ.mﬂ
hm,nmm:ﬂ..&h-“ﬂ

merked "ER,®

hmrﬂ-mh—lﬂ-dhm-th
Mli*ﬂ..wuﬂﬂ-'

rmm_.mll-lﬂ-nﬁi-ﬂ.”__ﬂ

nmﬂ-wmdﬁmcm
sscused, Takaishi, appended marked "NAL"
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™ rond An translstion of the statemsnt of the
aocued spporded "IL.* F
ﬁ-ﬂﬂ--ﬁﬁtﬁnm&ﬂ_nﬂ
oy o8

much satter and mlled the sttentim of the defemes
419, Bewal and Boards,
“ﬂ““ﬁ.nnm.ﬂlmﬂllmﬁ*

“Lm.,_ﬂ:ﬁdﬂ.l.l.“.w.
nm---tm_-un&mmmm'
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umuuummuutmnmum
socused, Miksi, appended marked "IX,*

“ruﬂ,mn._gm-mmm.wm

in interpreter vead an mﬂhm#h
acoused, Tanebe, appended *5R,*

The commission ot 4120 por,; adjourned until 9 a.n,, tomorrow,
l-m,ﬂﬂ’.m ; ’
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The commission then, at 10:18 a.n., teck a recess wmtil 10143 a.m,, ot
whigh time it recomvensd.

PFresents All the mesbers, the juige advecates, the reperter, the
u-l.m_d.ﬂlh:m :

No witnesses not otherwise commected with the trial were presest.

rmmmm-ﬁmmw“

An interpreter read am Dnglish tramslation of the stetement of Olshd,
Tetous, sppended marked "LLL."

h.-.liﬂ.ﬂ,l-_.ﬂm. read a written statement, appended

An interpreter read sa Inglish tramslation of the statement of Kamikawa,
Hidehiro, sppended waried *MNN."

The commission then, at 11189 a.n,, tock a resess wmtil 2 p.n,, st which
time it reconvened, :

Present: All the members, the judge advosstes, the ascused, thelr
t counsel, and the interpreters.

Joseph Kase, junier, yeoman second class, U, 5. Navy, reporter.
hu“qmmutmm-m

“l.l.“ Ivanami, Hireghi, read a writtea statesent, appended warked
An interpreter read Taglish tranglation of the statement of the
-ﬂ.l“,lm'w-ﬂ*ﬂh'

The judge advocate requested that he be allewed to respem the prosesution’
wm-hﬂdﬂdhﬂ“h "

h““h”“hm
The prosesuticn recpeaed. |
A witnegs fer the prosesuticn entered snd was duly sworn.
Rmemined by the judge advoocates
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| V8 pleass state none and renk,
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There being mo ohjestion, it was so received,

S¢ Q¢ WIll you read thet dooument, please?

The witness read the death certificate of llaksswra, Shigeyoshi, appended
sarked ""ehibit 6.7

An interpreter read the death certificate in Japanese,
Croge-examined by the scoureds
6. Q. Vas this death certificate made up by 2 law of the United States
government or was it drawn up by the local laws of Ouam?

The muling regarding this death sertificate is given by the International
Red Crose.

%

5 g. Was the body of this deceased person disessted after his death?
As 1t was,
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testify to the contamte of this death certificate et the

alarify that? Whieh board of imvestigetion?
e Yoard of inwestigeticn on the desth of this witness?

|

g FE ¢
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At this board of fmvestipgeticon, @id testify sa %o the couse of
death of the witness? , -
As I wor 2 menbey of this boerd of luvestigetion, The hospdtal
whe performed the dlssestion testified Defore me and the rest of bonrd

of denth,
pethelogist who Sestified Yefore this heasd of

¥
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i |
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|
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grade) Thelpe, WNis tion 15 the
-umup-,nmw Naval Nedical

-
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15, Qs Then, was this the persen who performed the dissection?
This wep,

26, Q Then, whet he testified to was the same ss 19 stated in S:is death
oertifionte? ~
A, That is sorvest,

r

ligither the juige advognte nor the seoused desired further to exmming
tide witnasse,




Present: 11 the mesbers, the Julge advesmtes, the reperter, the
sceused, thelr ecansel, and the interpreters,

uummmm-muwﬂmmmmm
m-m.mmm,-mmmnn—h

| persdsaion for wy defense Mr, Fusata, to take the
mghq:tmn-?tmm e,

The surrelarttal began,

Ve, Tuvete, Fideo, counsel for the aceused, Sekagasd, Shinji, ves ealled
ulﬂmr.thh-

i wes du'y sworn,
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The commiesion made tho following smmouncexants -
is
defense for en odjowrmment
The request bty the

conuisedon then, at 4112 a.a,, sdjourned until 9 a.n., Tuceday,
“MH.M-

Dmﬂﬂamm
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The commisoion set at N10 asm,

e

Ldertenant Colemel Memry K, Rossoe, Comst Artillery Cewps, United Stetes

’ Leutemant Golenel Vieter J. Garbarize, Cosst Avéillevy Cevps, Usited
ey, :

Lisutenant Oolemel ¥llies K, Lenmen, junier, U, 8, Herine Cerps,

Commender Dradner ¥, Loe, junior, U, 85, Haval Reserve,

£ d

Commander Jossph A, Regean, U, 8. Havy, end

Lisutenant James P, Kemny, Us S, .:-ru-:-nn.

BNy’ o Bs Nawy, reperiar,
interpretere.




An interpreter read a Japanese trumslatism of the epeain; avgusent of
the jwdige advooate,

wr, e counsel for the aseused begam reading a writtea
argument, "RAR,"®
. The cossission them, at 10925 acliey took a Peoess watil 10048 Gen., &b
whisgh time 1t rescovensd,

Proesats mnmﬁwmmmum
thedr oounsel, end the interpreters.

Ho witnesseg not otherwise commested with the trial were present,

An reodl B trenslation of thet portiem of Wy, Susuki's
argusnet e wead, marked "S88,°

W asanssl. for cont.i md
:ﬂ-.- thvi wosnped, reading &
h&ﬂ“pmﬁ-mﬂlm wt whish




T AL I Y TR

Preceuts All the members, Lisutemsat Commsmder ilegam, the Teporiew,
m-n.m_d-'mm' ’

No witnesses mot otherwise commested with the trial wire presemt.

An interpreter yead an fuglish tremslstion of that pertion of Wr,
Susuki'e argusent which ves read, appended merked “888.°

mmm-—uhh--ﬂ.mm-
written argument, appended, marked "iL .."

hmﬂﬂ-wmdﬁtmdﬁ.
Susuki's argumcnt which weas read, appended marked "$3S.°

mmmnmumm.mumxﬂmd
which time it recomvensd.

Presents All the members, the judge advoca the reporter, the accused,
thelr counsol and the interpreterw. o '

h“ﬁ“ﬂmﬁddﬁhlﬁﬂmm

umm-wm'dmmdm
Sugaki's argument shich was read, sppended merked "S88.°

mamaﬂmmmmm.
written sppended marked “IAR,"

umm-mmcmmdm
H‘l-_tﬂﬁ-r-l.“ﬂhl"&'

ﬁ.'mm.null“. edjourned uwntdl 9 a.n., tomorrom,




The oommiseion net at 9 s,
Prepemti

fear ‘dairal irthur 0. Roblasem, Us 8. Newy,
wm:-ynmmmmp,uum

w’ummm:.nmmmmuu

States ‘rmy, ‘
Ideutenant “olossl Willies X, Lesmsn, junier, U, 8. Sawine Corpe,
Lieutenant Comsender Sreduner ¥, Les, junior, U, 8, Naval Reserve,
nesbers, sod,
Lisutensnt Jumes P. Remny, U. 5. Navy, juige advecste.
Joha L. M._-u-lmﬂ-‘.lw.m.
The agouged, thelr coumsel, and the

m:—n-tm«mwaqdm-m-
read snd approved,

-ummmmuumm-um

Ir.w:ﬂ.lu-dfuﬁ-u-d. rosd 8 written smpment
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THIRTT-NINTY DAY

United States Pagifie Fleet,
Commander '-risnas,

uq.m-m-b’
Nomday, August 25, 1947.

The commisgion met at 9 a.m,
"regaent:

Rear Adudrel Arthur O, Nobiasem, U. 8. Havy,

Lisutenant Colensl Memry K. Rosece, Coast Artillery Corps, United States
.-l

Lieutensat Colemel Victer J, Garbarino, Ceast irtillery Corps, Usited
States Army,

Colenel Willies K, Lamman, jumior, U, S, Yarine Oorpe,

Lieutensnt Commander Bradner W, Lee, juaior, U, 8, NHaval Reserve,
members, and,

wu{“whmu-'.“‘-

Ldeutensnt James P, Remmy, U, 8. Navy, juige advocates.

Joha L, Ore, scaman second olase, U, 3, Navy, Peperter,

The assused, their counsel, and the interpreters.

The resord of proseedings of the thirty-eighth day of the trial wes |
read and approved,

fo witnesses mot otherwise commsgted with the trial were preseat.

Mr, iideo, & counsel for the sccused, degan rending & writtem
argusent, warked *VVV,°

An read an Daglish tremslation of thet pertion of Wr. Fussta's
argument had besn read, appended marked "WuW,"

¥y, Tumata, " a counsel for ths ac used, comtimed reading & written 1
argument, s paended W, .

hmuﬂuwmﬂﬂnﬂuﬂﬁ.
m'--—mmmmmw-m-m.-

o R a coumsel for the econtimmed reading &
ﬂti-.:&-ﬂ'ﬂh' W

The comdesion then, at 10317 a.ne, tock & recese until 10040 G.my =4
which time it Tesonvensd, :

All the meuberej mehnﬁh
lowy, judge advosste, the reporter, the acsused, thelr counsel

'hu“mMMdﬁﬂﬁﬂmm




uwm-wmnmmdm
Nuwate's argusent whish hed been read, appeaded marked *WiW,."

n.mnmnmmmum,mm.
written argument, sppended marked "VVV,"

interpretor read an inglish tramslatien of that portien of Mr,
H:lmm;h-rﬂ. appended marked “WNW,"

1 The soumisedon then, st 1130 sen,, took a recess until 2 pems, ot
whish tise it reccavensd,

Present: AllL the members, the judge advoocate, the reparter, tie
scoused, their counsel and the imterpreters,

No witnesses mot otherwise comected with the trisl were present,

ir, Fuwata, IMIMMNMMM.;
-lﬂ-ul—t. appended marked *VVV,"

m-wmdmmdm
n—u‘-._tlhlﬁhli_rd,w-ﬂd“-

k.mnth.l"dhmMMrﬂun
written argument, apended warked "VWV."

t interpreter read Wﬁ-‘hﬁndmmdﬁ.
m:-u.-tm;mmwumm. |

n._u.nu-.--dmmmmm-
written argusent, sppended marked "VVV.*

interpreter read Wt-hﬂudﬂutﬂd-.
“‘lmuﬁ;hﬂrﬂ.#-ﬂﬂ.

mm“ntmm.ﬁ-“ﬂlkmm.ﬂ
which time it recomvened,

Presemtt All the members, the juige advocate, mmﬁo
assused, thelr counsel and the interpretere.

‘ No witnesses Mot otherwise somested with the tial were present.

E.MM!“MN“*M:
ﬂmm#ﬂ%’

The commigeion nuﬁm.Mﬂlim.m
Tussday, Auguet 26, 1947,




United States Pacifie Meet,
Narianae,

Ouan, Uarisnss Islaads,
Tuseday, Auguet 26, 1947.

The commissdon met at 9 a.m
Presents

mmm&.mn'l’.Mi
lLieutenant Coleonsl Remry K. Hoseoe, Coast Artillery Corpe, United States

rray
?  Sentonant Colensl Vistar J. Garberiso, Gosst irtillary Corps, Usited

States Arwy
” mmmnn-.m.n.s.mm
Lieutenant Commsnder Bradmer “, Leeo, jJumior, U. 8, Haval Reserve,

lﬂﬂl,ﬂ.
HMMHLMI.&W.MMM.
J&-L.mr,p_--ndum-,u.l.w.m-

mm.mmmmw
m-“#m#m-wu&-ﬂﬂ&#m“-ﬂ

The commiesion thea, at 10110 8%, took & recess until 10135 a.m., 8
whish time it recomvensd.

hwm-mﬂmuun-rm of Wr,
m‘-wﬂﬂhﬂmrﬂ.w# .




An interpreter read an "nglish trenslation of that portiom of itr,
Akimoto's argument which had beon read, appanded marked "YYY,."

Mr, Akimoto, & counsel for the acoused, contimied reading a written
srgument, appende’ marked XXX, .

The commission them, ot 2157 pyms, ook a reeess until 3 p.m,, at whigh
e tine it reconvened. :

Presenti All the members, the Judce advooate, the reporter, the accused,
thelir ecounrel and the inberpreters.

o withesres not ot arwise somectod wit' the trial were present,

An Interpreter read an ‘nglis: trsnslatlion of that portion of My,
Akimoto's argument which had been read, appended marked "YYY,*

The commdseion then, at 31l5 p.m,, adjourned until 9 a.n,, tomorrew,
Wedneeday, ‘ugust 27, 1947,

|
|
|

D TO BE A TRUE COry,

: EMES Pe m:! : . .
- ieutens abe . 4




T‘i

Commander !arisnes,
Cusm, barianae
m.mﬂl M7,

Preosent:

Rear Aduivel Arthur G, Robinson, U, 5. Navy,

Idoutenant Oclemel Heary K, Resese, Coast Artillery Corps, United States

Iieutensnt Colensl Vieter J. Oarberine, Coast Artillery Corpe, United

Uortenant Oolenel Rillian K, Lensen, Ve 8. Narine Gorpe,

ldeutensnt Comsder Broaduse ¥, Les, Junior, U, §, Naval leserve,
mewbers, and,

Ideutenant Commsander

The acoused, thelr ecumsel, and

hm#h&-““ﬂnﬁ“
argument, nppended marked "KXX."

The conndsslon thea, st 10115 aem,, took & recess until 10045 a.mey ot
which time it recomwened.

Presents All the rs, the juige sdvocste, the reperter, the aseused,
their sounsel and the

Bo witnmouses mot othavwise ssmmssted with tho trisl were preseat.

An w-wm«mmnmm
expament had bosn vead, appended marked "YTXI."

The comission then, st 11550 a.myy took & ressss watil 2 p.u., o4
whioh time it reccavaned, :

Presents All the mmbers, the advosats, the reporter, the
sosused, their counsel and the

o witnegsee mot otherwise eommested with the twial were presemt.
By, Akimote, ecoumpel for the aceused, contimsed reading a writtem
“ﬂ.ﬂﬂ'ﬂ."
Aa intewpretar resd as aglish twenslatiem of that of W,
&) y '
' // TAMES Py WENNY .
‘ huhn:m.tl.&.. S ' AR
“‘M-. f
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My, Akisote, & sounrel for t.e¢ mscured, conoluded reading a writtea
arsument, appended marked "IXX,*

An interpreter read an “ngligh translation of that portion of Wp,
Arimoto's argument whish had been read, appended nmarked "YYTY.*

The commipsion them, at 3130 p.m,, tock a resssr mtil 345 pene, o6
whieh time it reconvened,

Prosent: All the members, the judge advooste, the reporter, the scoused,
thelir sounsel and the interpreters,

o witnesses mot otherwise comeated with the trial wers oresent,

Commander Nortin %, Carlscn, 'SNH, a eounsel for the asceused, began reading
a written arguaent, appended marked “2iZ,."

The eommispeion at 4120 pen., adjourned uatil 9 a,m,, tomorrow,
Thureday, August 28, 1947,







No witnesses not othervise esuneoted with the trial were present,

Commender Carlson, a oouncel fer the seeused, contirmed resd!
mmm-nﬂl:l-ﬂd'ﬂl.' e

Ny, Pveta, & counsel for the scoused, resd a Japanese translstion of
thet portion of Cemvander Corlsen's argument whigh was read,

The comrission then, st 3130 p.n., Sock a recess umtil 3345 peme, ot
which time It reccrvened, L

Present: M1 the members, the juige sdveeste, the reporter, the
secused, their counsel, snd the !nterpreters.

No witnesses nct otherwise esmnscted with the trial were present,

Cersander Carl a counrel for the scomsed, contimued rendirg @
mn—-mq:’ndmdm' -

T™he comdonion them, o8 4130 peie, adjourned wntil § a.m,, tonorrew,
Mﬂ."_llﬂ.lﬁﬂ- i




Present:

Rear Adwirel Arthur G, U, Se »
"M“MHLIMHMMHHM
*leutensnt Colonsd Vieter J, Garberine, Coast Artillery Cerps, Undted
llrl'ﬂmm&._ s Us 8, Maring Corpa,
Tieutenant Gomrander Bradner B, les, jumier, U, 8, Naval Reserve,

members, and,

Jeneph A, Regan, U, 5, Navy, juige sdvecate,
Joha L, Orr, seaman sescnd U, 8 reporter.

t and spyreved, |
e witsesses not othervise commested with the trial were present,
Mr, Bawata, a couneel for the sssused, reed e translation of

thet pertier of Comrander Carlsen®s argument which besn read,

iy, Paveta, & counsal fer the scswsed, resd a Jepansse trenslatien of
Mﬂndn;-htrl—h“ﬁs;ﬂh-ﬂ

The comrdsafon then, ot 10608 a.n,, tock & resess wddl 250 a.n,, ob
which timg it reccnvensd,

! A21 the Be e he
m“hﬂlﬂ. Juige advessts, reporter, socued,

Eo witnesses not otherwise oomnsoted with the trial were present,

Ocnmander Gsrlson, o emmeel for the soswsed, contimned resding
-lﬁnll—l‘.mﬂ.lﬂl“' o

Cormandor Onrlsen waived the rerding of that
p.l.-dm“ﬂ=hth- i J

The comriseien then, st 11150 a.n,, teck & resoes wiil 2 p.m., at which
tise 1% rescavened,

DT'UBE&M L
gl /"}@7
P, KENNY. i
; uﬂ,ﬂ.h-m, (NN
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Present: A1l the lisutensrt Comvander Joseph A, U. &,

end [deutenent Jumes P, » U B, Tavy, Jufige sdveentes, aperised ,
sounsel, *nd the {nterpreters, |

Robort R, M1ler, yoonan firet elass, U, 5, Navy, reporter,
No witnesses not otherwise commected with the trial were present.

Comrender Cerlson, e counsal for the secused, ecepleted recding a
written argument, aprended mevked ®iIs,"

kr, Duvata, & counsel fer the acoused, read ¢ Jeranese translstion of
thet portion of Commender Carleca®s srgusent which 'ad been reed,

The coswission then, at 3110 pi,, tock & recess urtil N3l pers, at
whish time &

Present: All the mesbers, the judge advesstes, the reporter, the
accused, their covasel, and the interpreters,

Fo witonesses not ctherwise comnseted with the trial were present.

ldsutemant Commender Joveph A, Reganm, U, 8, Nevy, o Juige advooete, resd
a written closing argument, sppended merked “AdAA."

hmmnnnm.mmqrm.m
Baturday, Muguet 30, .




»e

The commiseion at Geollyy took recess umtil 10117 somey &%
ﬂhihllt-—: e ’

Presants All the sesbers, the juige adwecates, t: @ reporter, the
ssgused, their coumsel, end the interpreters.

-mmmmuﬁnm-mpm
™ rosdiog o traaslstion of the fimml :
argupent of lnm-h- :
The trial wes finished.

The ecmmdecden them, at 10352 -q-l-mn.-..m
Septesber 2, 1947, e

IMentenant, Us
Judgs Advoos’

.ngﬁ A TRUE SOCL.
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Tnited States Pagific lest,
Commander iarianas,

Gusm, Varisaas I:lacde,
Tuesday, Seotembder 2, 1947,

The sommiseion met at 9 a.a,
Presants

lear Admiral Arthur 3, fdobiason, U, 3, Navy,
[ieutenant Colenel Yemry K, Foseoe, Coast /rtillery Corps, United States

Army,
ldeutenant Colonsl Vietor J, Garbarino, Coast Artillery Corps, United
States Airny,
lioutenant Colonel William X, Lanwan, jumier, U, 3, Marine Corps,
ideutenant Commander Bradner W, Les, junior, U, 3, Haval Heserve,
nembare, and,
[dsutenant Commander Joseph A, ilegan, U, 5, Nevy, and
deurtanant James P' F'-w' Ijl Be m, jlﬂﬂ'- advooates.
Hobert i, ¥iller, yeoman f{irst clase, U, .. lavy, reporter,
The scoured, their ecoumeel, and the interpreters. |

The resord of prosecdings of the forty-fourth dey of the trial war read
and approved,
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The commission was cponed, m,-n-un-mmd.
ﬁdm-im.ﬂ-iﬂ‘lhﬁiﬂﬂ“m
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United States Pacifie Fleet,
Cemmander UYarianas,

Guan, "ariamms Islands,
ml '-m’. lﬁ'h
The commission aet at 9 a. B,
Presont:

Aduiral Arthur G, Robdunsen, U. 5. Navy
met.mmm“w. United States

whmmm:.mmmm.wm

States Army,
Lisutemant Colenel Willias K, lanman, junior, U, S, Narise Corps
Lisutemant Cosmander Bradner s Les, junior, Us S5, Naval Reeerve,
and
Lieutenant Commander Joseph A, Regan, U, S, Navy, and
Lisutemant James P, Kenmy, V. 5. Wavy, judge advecates.
Robert R, ¥iller, yeoman firet class, U. S, Yavy, reperter,
The acoused, “1.“*
The recerd of procsedings of the forty=fifth dey of the trial was rend
z and approved,

Ir reeognise of the acoused tell uws their sases and ranks,
hhhhdhﬁﬂl-lh

i
:
;
i
:

e T— —_—

~epatation, cheracter, and any seritorious deeds thet he "as perforwed whish
are within your Imowledge? .
A, T will state a few aote concerning his charesber. he had o veuy J
senge of responsibdlity snd a love for his As an
n.“jﬂﬂ-ﬂ__ ia the in the monthe of April end Nay 1
ED TO BE 4 TRUE ZOFY,
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That was your
knew hin ia wy
the other four

oity as Chief of Staff of the Pourth Fleet.

', Tell the comaission what you know about Captein Iwanami's charecter

and persomlity offieially and as a person.

Truk froa February te

The next
his first oase,

not remesber their names.

offieer of the Fourth Base Faroce,

Hiroshi,
Tn the first two months of cur aequaintance I

onship with Captain Twanami?
T knew him becsuse I had duty together with him at

Exanined by the acousred:
3. Q. You testified that you recognise the defendant I'wanami,

1. §. State your name and former rank,

Ao Arima, Ksoru, viee adeiral, Twperial Japanese Navy.

2. Q. If you recognise any of these ascused, tell us their mames and
former ranks,

A. Captain Twanaml,

not know his rank or

relat!

lng\-tlm. A

capacity as the Commanding

months I knew him in =y capa

As

— ||1|Il.!.!ll

—nﬂ—uuw _wu m_—a-mu. ¢ mm

2§32 __ﬁm. q_.
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T have “eard that he was a dootor sho was very
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That sas Captain Twamami's general

his subordinates?
As There was very little soeial life but
thought a very good persea by his
was anong his subordinates.

Neither the judge advecate nor the mocused dvsired further to «xandve
this witness.

T™e comnission 4id not desire to emamine this witness.

The vitness said that he had nothing further to state.

The witacss wae duly wareed ead withdrew,

The commission directed that the

Japanese and diregted the witnéss to keep a little closer

waking his answer.
The queetion mas repeated io Japanese,
6s i« "hat was his reputation as a docter amo-g the patiente?

As I do not know very well about thin,

m' aseseneen
/‘2{ MB Pe
Judge



o, ‘-:lrl?;"'l"-__-l_ .

The sesmission them, at 10120 a. B, took s FECESs antil 10340 a. W.,
at which time 1t reconvened.

Present: All the meambers, the juige advoocates, the reporter, the acoused,

thelr eo:msel, and the interpreters.
Yo witnesses not stherwise connected with the trial were present.

¥r. Aximote, Yaiehiro, a sounsel for the scoused, was called as &
witness for the defernse as to matters in mitigation, and was duly sworn.

Emamined by the judge advocate:

1. 2, 11 you please atate your name’
i, Akimoto, Tulchire,

~mained by the acoused:

2, e rﬂm-mmﬂ in this case’
As Yeu.

3. 3. Do you have gertain documents im your ressession shieh you wish to
enter into the record as character evidence in sitigation?

Ae YTeu,

English and uhhﬂhnmuhﬂhhw.

5, 3. Are these Muummathm
to de used as evidence {n mitigstion?

As You.
hﬂ.hﬂuﬂﬁhﬂtﬂmwtlim-ﬂ“hwfﬂ
Ceptaln Twanssi?

Ao Yeu,

Te a.hnﬂu—ﬂuhMmuMhmrdﬂd

Sakagesi, yukai.
’.Q-'lﬂwm‘lﬂwm“h_lﬂ
As Yoo

\ / - , . -
m Pn m §
Lieutenant, U.S .avy, /
Judge Advocate 7

—y,




P

Ae The persons who wrote these petitions were perecns whe were relatives,
friends, comrades in aras of wariocus defendants, snd all of the= | believe

to be true.

11, <o fias the judge advocste had acoess to these documents?
Ae T think they have had a chanee t0 see the documents.

The witness produced forty-three doowments in Japanese in mitigetion and
they were subaitted to the judge advocate and to the commission, and by the
accused offered in evidence for the purpose of being read into the record ia
nitigation. There being no objection the doouments were so reseived and
appended marked "Exhibit 7' through "Exhibit 497,

are

The witness produced forty-three documents, the English translatioms of
"Exhibit 7" through "Exhibit 49" im behalf of the accused in mitigation, and
thoy wvere submitted to the judge advocate and to the commisasion, and by the

accused offered in evideunce for the purpose of being read into the recerd
in mitigation. There being no objection the documents were s0 received and

ere appended zarked "ixhibit 7(a)® through "Exhibit {9(a)".

12, 4o T ask you to refer to these doousents end read thea in Japanese and
after they arc read in Japanese I ask the interpreter to translate them and
read thea im English,

The witness read six petitions im behalf of the scoused Twanami, appen~
ded marked "Exhibit 7" through "ixhibdt 12%,

An iaterpreter read the inglish translation eof *"Exhibit 7%, through
"Exhibit 12*, appended sarked "Exhibit 7(a)" through "Exhibit 12(a)".

The coamission then, at 11130 a, m., tock a recess until 2 p, =, at
which tise it reconvened,

Fresemt: All the mesbers, the judge advocates, the acoused, their
coangsel, and the interpreters,

Johm ., Urr, seaman second ¢lase, U, 5, Wavy, reporter,

%o witnesses not otherwvise connested with the trial were present.

Mr. Akimote, Tulchiro, the witness under samaination when the recess
wvas taken, resused his seat as a witness for the defense as to matters in
sitigation, He was warned that the ocath previocusly taken was still binding
and continued his testisecay.

(ixmsingtion continmed)

m-lh-ur-l-honut in bebalf of the accuced Iwanasi and
four petitions in behalf of the scoused Ksmikawa, appended marked "Exhibit
13" through "Eshibi$ 2¢%,

MS P.
1m:nn" .B
Jadge uvmu,

mem1Mﬁr.
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An interpreter read the English translation of "ixhibit 13" -through
"Exhibit 2°%, appended marked "Exhibit 13(a)" through "Exhibit 28(a).

The comsiesion them, at 7115 p, m,, took a recess until 3130 p, m., st
which time 1t recomvened,

Present: A1l ‘he members, the judge advocates, the reporter; the
acoused, their counsel, and the interpreterc.

%o witnesses not otherwise conneoted with th= trial were present.

¥r. Akimoto, Yulshiro, the witness under examination when the resess |
was taken, resused hs seat ss a witneos for the defense as to matters in |
mitigation, %e was warned that the oath previoucly taken was still binding ‘

and eontinued “1s testimony.
(‘xmuination contimwed) !

ﬂnﬂm-mmmmﬂuuhuuwmmmm |
w-mnmumuarmww.ww |
*“Ehibit 29" through "Exhibit 357,

An interpreter read the English translation of *"Exhibit 29" through
"Hshibit 35", appended marked "Exhidit 29(a)" through "Exhibit 35(a)".

The commission them, at 4130 p, m,, adjourned until 9 a. u., tomorvow,
Thuraday, Jeptesber 4, 197, |

T0 BE A TRUE COr1.
-
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Lieutenant, U.l. wavy, ;
Judge Advocatse. '




LORTY=CEVAUTH DAX
United States Facific Fleet,
Commander Yarianas,

Guaa, Uerianas Islands,
Thursday, epteamber 4, 1947.

The conmisslon met at 9 a, m,
Fresent:

Aear Mﬂl Arthar G, M Ue Fe hﬂ.

Lisutenant Colenel Heary K. Roscoe, Coast Artillery Corps, United
States Army,

Lisutenant Colonel Vietor J. Garbarine, Coast Artillery Corps. Umited
States Army,

Lieutenant Colomel 7illiam X, Lansan, junior, U, 7. Narine Corps,

Lisutenant Co-mander Bradner W, Lee, junior, U, 5. Naval lesarve,

senbers, lﬂ-
Lieutenant Cosmander Joseph A. Tegan, Us S. Tavy, and
Licutenant James /. ‘w' Ue 59 hﬂ' jﬂ. advooates.

Robert R, Ziller, yeossn first class, U. &, Navy, reperter,
The aocused, their soumsel, and the interpreters.

mﬂm#mdwwmmamtﬂnmm
! and approved,

uummmm-m-iummmm.

Mr, Akimsote, Tulchire, a counsel for the accused, the witness on the
shnduu-thnhli.tu-ﬁnﬂ-lhwmmm
Re was waroced that the oath n-m-xym--.muum.mm
l’ltﬂtiﬂ-

(cxamination contismed)

m-imm-umtumumudmmumumm
mlmnmcmnﬂimt.ww-umaw
M'ﬂlutﬂ'-

umwmmumhmhuu.r-mmww
*Exhibit 49° appended marked "Exhibit 36(s) through "Exhibit 49(a)". !

mmm-m..mumm-mmﬂa farther to exanine
this witness,

The commission d1d mot desire to emamine this witaess.
The witasss said that he had nothing further to state.
ﬁlﬂ““ﬁl“ul“ﬂ'ﬁ”
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-.ﬂ.m-mmmm.m-ﬂuunm
Mhmuh-MhﬁtMm!mhhm.

Exsuined by the judge sdveeate:

1. Q. ¥411 you pleage state your nane?
‘.mm

Exsmined by the sccused:

!-ﬂ.lﬂ“l“‘“lh“hm
‘--!-i

).l.hnmwlm.hmmﬁtmmu
Hﬂmmm-mmnuw
I-l

tq.hg-m“,—-r

:.g.mmmmmmﬂmwi
o 108,

6. Q. Are thmu—-uuwuﬂm._.!mm
hhhbuﬂuu“hmu-! _ : :
[ ] '"l

1.n.hmuhmmu—-tamm1-m1r-rm
:T,TMMHMT
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An imterpreter read the Fnglish translation of "Exhibit %0*
"Exhibit 55° appended marked 'l“ﬂm't 50(a)" through "Exhibit 55(a)",

The commission them, at 10¢15 a.n,, teck a recess wtil 10:32 a.n,,
at vhich time it reconvened,

Present: All the mesbers, the judge advesates, the reporter, the
aocused, their soumsel, and the interpreters,

e witnesses not otherwise connected with the trial were present,

Br, Susuki, Saise, the witness under examiration w'en the recess was
resumed m‘u:ﬂ“hh“uh-ﬂmh
nitigation, HNe was warned that the eath previcusly taken was still binding

and eontimed his testimenmy,

(Fxamimation gontinuved)

The witnegs read tewenty-nine petitions in behalf of the ascused Oishi,
appended marked "Exhibit 56° through "Fahibit 84°,

An interpreter read the English translation of "Exhidit 56° through
"Rahidit 84", a;pended marked "Exhdbit 56(a)" threugh "Exhibit 84(a)°,

The commission then, at 11126 a.n,, took a recess wntil 2 p.n,, at
whish time it reccrwened,

Present: All the sesbers, the judge adveen the reporter, the
accused, their counsel, and the imterpreters. s 5

Neo witnesses not octharwise conneoted with the trial were presemt,

Br. Sesuki, Saise, the witness under emmination when the recess was
m.r_ﬂh.ﬂ‘ﬂlﬂ“fﬂlh““h-“ﬂh

ad He was warned that the cath previsusly taken was stdl]l binding
and eontimved his testinenmy,

(Emamination contimued)

The witness read ninetosn petitions in Dehalf of the accused Yoshisawa
and twelve tions in behalf of the accused Tamaka, arpended marked
"Rahikdt 25° theough "Eahdbit 115°., :

An resd the translation of "Bxhibit 85°
m."ﬁ?-"""...u-u t 85(a)* through "Exhibddt m

Beither the judge advecate nor the agoused desired further to cmmine
this witaess,

The comission 414 net desire to exsmine this witness.
The witness sald that he had mething further te state.

TO BE A TRUE COFY.
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T

and contimed Ms tectimeny.
(Emamination contimued)
ﬁﬂﬁ.ﬂh“hﬁﬂtd’ﬁn—luﬁ.n
potition in bobalf of the bohalf
of the acsused Tokuishd, Ritohashdy o e Divowes MMt U

' fhe commission did not decive to cumnine this witness.
The witness said thet ho had nething furdier o state.
ﬁm“hm---ﬂhﬁ-—b

Wy, Kewuaswn, [ aosusedy anlled Wi traas
P o~ ~g Ry g A e § A
Rensined ty the Jalgw edvoester

| . !ﬁ BE A TEf'I' i | S .
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Lisutenant, U.o. ~avy,
Judges Advocale,




1. Q. W11l you please state your mane’
A, Eareasawa, Takami,

Examined by the aecused:

| 2, Q. Are you o defense counsel in this cage?
_Jr ‘it.l
|

| S.I.hmmMMhmmm, : wish to
l Hrhhﬁ-rﬂummud

rg.mmmu—wmw
s 400,

s.q.unmmmﬁrmmummmu
r'ﬂ“ﬂunﬂ“hmuuf
L ] --

6. Q. In bebalf of vhat defendants are these dosuments teo be sulmitted?
A, Tatamabe, Sawada, Fuwabare and Na-atame.

! 8. Q. Do you wish to effer all of these doouments in evidence in | I
nitigatien?
A, Yep.

9. Q. Have you read these doouments?
lt"--

| and know sbout his charaster, such as teachers, friends, relatives and so

Pulﬂ.hmm“uhlln—hﬁmh“ﬂ
s A00, d
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tkts witesss,
The comsisatien &4 et desdws to woamine this wiimesa.
Pho witaoss rosumed Ma statvs as o ooumesl for the wesused,

The cammdsalen wear lsared o consider the sentensed,
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i The ssemdasion was opensd. A1 parties to the trial entered.
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SRTHUR O, ROBTRSON,
Resy Admiral, U, 8, Navy,

JOGRPH A, REQAN,
wm.l.l.“.

* JpmS P, TRNNY,
1deutenant, U, 8, Navy,
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Captain Iwanani, Hiroshi

Lt. Ccomander Kamikawa, Hidehiro

Lieutesant Clshi, Tetsuo

Lieutenant fsopmra, Shimpel

Lieutcaant (!7) Sakagami, Shinji

Enei,r Toshisuwa, Kemsaburo

Tarrerc Officer Homma, Hachiro

Tlarrant Officer Tatanabe, Mitsuo

Warrant Officer Tanabe, Mamoru

Jaypant Officer Mukai, Yoshihisa

Chief Patty OIficer Corpspan Kawashina, Tatsusaburo

Chief Petty Officer Corpsnan Sawada, Tsuneo

Chief Petty Officer Corpsman Tanaka, Tokunosuke

Chief Petty Officer Corpsman Akabori, Toichiro

Chief Petty Officer Corpsman Kuwabari, Hiroyuki

Chief Petty Officer Corpsman Tsutsul, Kisaburo

Chief Petty Officer Corpeman Nenatame, Kasuo

Chief Petty Officer Corpspan Takaishi, Susurn

Chief Petty Officer Corpsman Mitsuhashi, Kichigoro,
all of the Imperial Japanese Navyj -

Dolivered by Commander Martin E, Carlson, United States
Maval Reserve, at Guan, Marianas Islands on Tuesday June 24, 1947.

Those ninoteen accused object to being tried by this Mlitary Conmis-
sion, All of the accused are Japanese Nationals, The following aro still
tochnically officers and chief petty officors of the Imperial Japanesc
Navy, never having been denobilized: Captain Iwoneni, Hiroshi, Lt.(jg)
Sakogani, Shinji, Varrant Corpsman Homma, Hachiro, Chief Corpsman Koawashirr..
Tatsusaburo, Chief Corpsman Sawada, Teuneo, Chief Corpsnan Tanaka, Tokun=
osuke, Chief Corpsnan Kuwabara, Hiroyuki, Chief Corpsman Tsutsul, Kisaburo,
Chief Corpeman Takaishi, Susurm.

The above persons are still prisonocrs of war never having been relearc:

The following ten persons although prisoners of war at one tine were
released fron custody, returned to Jepan and demobiliszed:

Lt. Connander Kamikewa, Hidehiro;
Licutenant Oishi, Totsuo;
Lieutenant Asarmura, Shinpeij

Ensign Yoshizawa, Kensaburoj
arrant Paynaster, iatanabe, iiteuo;
Warrant Corpsnan Tenabe, Mamoruj

Int.hamafthnahwatanparnmthaumtmtamamwd;rot
the United States follows the senc pattern. A Jepanecse poliumnnppoarﬁ
ntthairhommnda&‘andtnlﬂthmtommalongﬂﬁlhhtuthepnnul
station, Fron the police station these persons were sent to Sugamo prison
which is staffed and oporated by the United States Army. After & short
.wntummmqﬂ. over to the custody of the
States Novy and , to Guan they have been ‘ool
ment, o question hgunﬁ'atthapmouuwmmm
ththauuWﬂtheﬂummmw
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Sinply because these persons are not citizens of the United States

docs mot put them ottside the proteetion of the Constitution ef the United
_ ' Stntuuflnmuhmmtahthminbouuﬁodytntrythmhwwh {
| Article IV Amendnent to the Comstitution reads:

"The right of the peopic to be secure in their porsons, houses, papevse,
and effects, ngainst 1.nreascnnble scarches and seisures, shall not be vio-
lated, and no Warran’s shall issue, but upon probable cause, supportod b,
oath or affirmation, cz.d particularly deseribing the place to be searche.,
and the porsons or things to be seized."

Bach of these ten persons states that no warrant was ever served upon
then, Thay were told by the Japanese police to come along with themy they
wore token to a Jopanesc police station and from thore taken to the Unitec
States Arny prison, Sugano at Tokyo, Japan,

How did these ten porsons got to Guam? Ies it cnought to nerely say
that they were properly cextradited? "e hold that there was no proper ax=-
tradition. International Extradition is governed by considerations of
condty and the provisions of treatics with foreign nations. In footnote
one par. 1 on page 243 of wolune 22, Anerican Jurisprudence we read:

"Since the United States camnot as a matter of conity, surrender to
a foreoign governnont a eitiszen of the United Statos vhose extradition is
sought it does not scek the extradition, as a natter of conity, of citisone
of othoer nations, Sec infra, par., 4. Soo, 4, Moore, International Law

Digﬂ't, Pe m P, m.

Me realize full well that the validity of extradition proceodings i=
t usually tested by ncans of the writ of habeas corpus but in this case we
hold that it is necessary for this comnnission in deciding whether they have
jurisdiction to try theso ten persons that thoy decide the validity of the
extradition procoedings by which the ten accused werc removed fron Japan
to Guen, To do so it is necessary that the judge advocate produce the
extradition papers in the case of these ten persons. e ask that such
. papers bo made available to dofense counscl in order that we may properly
point out to the comnission our grounds for objeoction, Not to produco
these extradition papers at this tine is rost prejlﬂia:lal to the substant-
ive rights of those ten accused.

In vol. 22, Anerican Jurisprudence page 245: "In the United Stakes
the early cases indie~ted that extradition was generally declined in the
absence of a conventional or legislative proviesion, eiting Valentine v.
|3| mu-ﬂ- 5" ﬂ Lﬂﬂ- 5 mu etl lml mtﬂr ‘h Iﬂmm m
U.8, 276, 78 Led. 315, 54 8. Ct,191; Terlunden v. Anes, 184 U.S. z'm, 46 '-
Led. 53‘1 22 8, Ct. &I U.5. v, Mﬂ', 119 U,.8. m' 0 Led. 425, 75. !
Ct. 234.

Later casos, howover, have made it clear that in the absence of such
conventional or legislative provieion, ths Exocutive has no power to sur-
rendor the fugitive criminal to a foreign governnent. Citing Valentine .
v,8., 299 U,8, 5, 81 Led 5, 57 8.Ct. 100. See also Factor v, Laubenheiner,
290 U.8, 276, 78 Led. 315, 54 8. Ot. 191."

In footnote 9 page 249 of volune 22 of Anerican Jurisprudences

"EBxtradition nroggedings being baged wpon an aot of Congross and the
Foderal Courts having deecided that such aet rust bo strictly construed and
thutﬂlcfihreqﬂmmtumthmtdmﬂuuﬂ%ﬁapm

Iq_{a)l
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Simply becouse these persons are not eitizens of the United States
docs not put them ofitside the protection of the Constitution of the United
States of Anmerioa vhen we take them into custody to try them in our courts.
Article IV Amendnent to the Constitution reads: .

"The right of the peopic to be secure in their persons, houses, papevs,
and offects, against 1.nreascnnble scarches and seisures, ghall not be vio-
lated, and no Warran’s shall issue, but upon probable cause, supportoed b,
oath or affirmation, cud particularly describing the place to be searche.,
and the persons or things to be seized."

Bach of those ten persons states that no warrant was ever served upon
then. Thay were told by the Japanese police to come along with them; they
were taken to a Japanesc police station and fronm there taken to the Unitec

States Army prison, Sugamo at Tokyo, Japan.

How did these ten pcrsons get to Guam? Ie it cnought to nerely say
that they were properly extradited? e hold that there was no proper ox-
tradition. International Extradition is governed by considerations of
comity and the provisions of treatics with foroign nations, In footnote
one par, 1 on page 243 of volunme 22, Anerican Jurisprudonco we read:

WSincoe the United States cannot as a matter of conity, surrender to
a foreign governnont a citizen of the United States vhose extradition is
sought it doee not scek tho extradition, as a natter of comity, of citizere
of othor nations., See infra, par. 4. Sec. 4, Moore, International Law

Digest, p. 246 P. 580."

e realize full well that the validity of extradition proceodings is
usually tested by nmcans of the writ of habeas corpus but in this case we
hold that it is neccessary for this cornmission in dociding vhether they have
jurisdiction to try these ten porsons that thoy decide the validity of the
extradition proccedings by which the ten acoused wero removed fron Japan
to Guan, To do so it is necessary that the judge advocate produce the
extradition papers in the case of these ten persons. e ask that such

. papers bo made available to dofense counscl in order that we may properly
point out to the comnission our grounds for objoction, Not to produco
these extradition papers at this tine is nost prejudicial to the substant-
ive rights of those ten accused. :

In vol. 22, Anerican Jurisprudence page 245: "In the United Stalee
tho early cases indic-ted that extradition was generally declined in the
absence of a conventional or legislative provision, citing Valentine v.
U.8. 299 U.8. 5., 81 Led. 5, 578. ct. 100; Factor v. Laubenheimer, 290
U.S. 2?6, ?B Iﬂd- 315, % 8. C‘I‘..].qll Tﬂl‘lﬂﬂ.“ ¥ m, m U.ﬂa m' ‘6
Led. 534, 22 S, Ct. 484; U.S. v, Rauscher, 119 U.S. 407, %0 Led, 425, T8.
Ct. 234.

Later cases, however, have nade it clear that in the absence of such
conventional or legislative provieion, the Exocutive has no power to sur-
rendor the fugitive criminal to a foreign govormnent. Citing Valentine .
Ujsl 299 U.8. '5. 81 Led 5' 57 8.Ct. 100. See also Factor v. Iﬂhﬂaimr;
M'qui 2?5'1 ‘m Ildo 315' '5‘- B- Ct. 191-'

In footnote 9 page 249 of volune 22 of Ancrican Jurisprudenco:

LRl Qo DIOCEE LI O L L sfab.[e DO a GO 4 alelrpgti-g lﬁ thﬂ
Foderal Courts having decided that such act rmst bo strictly construed and
that all of its requirencmts must be respected courts aro without the power

& ;um ‘-T'-Bi Bavy,
 eigo Mwooulle
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or authority to construe such act liberally, but will be compelled to
follow the rulc laid domn by the Federal Court and roquire that all of

\ the provisions of the Foderal law relating to roquisitions rmst be strict-

| 1y observed and rospocted. Bx parte Owen, 10 Okla, Crin Rop. 284, 136 \
P. 1??, Armm, Cas. 19:.£ 'll 5:2; Soee nlsﬂ Cuur‘b!, vﬂli ]Ju-;l:l- m Par. 11'?.'

It is well that -o consider who may be oxtradited. On page 255 of
vol. 22 of Anorican Jurisprudcnce we road: “The persons against whon
oxtradition prococdirg3s are directed must, of course, be fugitives fron
jmtiﬂﬂm' Gitiﬂg Joneca V. Tobinp m U.8. 127, & Led. 562, *:al G‘h
290; Tonnessec v, Jackson (p.c.) 36 F. 258, 1 LR.A, 370; Jones v. Loonard,
5 Ioma, 106, 32 An, Rep. 116; Keller v. Buttoer, 246 N.Y. 249, 158 N.E,
m’ 55 lnL-R. ”4" Si.ﬂtﬂ X rel- Lea v Bm, 1“ Tonn, m, & Gg“- (2{.‘.1‘
841, 91 A.L.R, 1246, writ of certiorari denied in 292 US 68, 78 L.ed.
1491, 54 S. Ct. 717; Ex parto MeDeniel, 76 Tex Crin Rep. 184, 173 8.".

1018, An. Cas 1917 3. 335.
Annotation: 7 Ann. Cas. 1076; 13 Ann, Cas. 907.

Tho surrender of & person- in onc state for renoval to another as a
fugitive is oxprossly or by necessary inplication prohibited by U.S. Rov
Stat, Para 5278, 18 U.S.C.A. Para 662, vhero it clearly appears that the
person wns not, and could not have been, a fugitive fron justice of tho
dm‘anding state, Jonee V. 'l'obin, 240 U.S. 12?, 60 L.od. 562', ﬁ 8.Ct. 290.

e eall the Cormission's attontion that those twn persons were releas-
od a8 vrisoners of war by the United States and roturned to Jopan where
they were demobilized from the Japaneso Navy. Clearly thereforo they are
not fugitives fron justice nor did they flec fron the custody of the
t United States or were they personally present at the tine the crine was
cormitted within the denmanding state, the United States. |

Te contimue to quote from 22 An Jurisprudence page 255; "the language
of tho Federal statutes secons to contemplate that the crine shall have
been comitted by one, who, at the tinme, was personally present within the
denmanding state. Thus, it refers to a denand by tho Executive of a state
for the surrender uf a person as a fugitive fron justice to the executdvo
of a state "to vhich such person has fled," and it requires the produc=
tion of a copy of the indictnent found, or the affidavit nadc, before a
magistrate, containing the necossary charges and properly certified by
the executive of the state or territory "fron which the person so charged

hﬂl fl‘d. QIQ'

Can it be said that any of these ten persons were personally present
within the United States or the territories ovar wvhick they clained
jurisdiction at the time the erine was conmitted, January, February, and
July 1944. This seens to be one of the requirements of the Federal

gtatute,

It is a universal rule that a person to be extradited muet be chargoc
with a crine against the laws of tho state from whose justice he is alleged
to have fled, These ton persons did mot flee; they were demobilized after
having boen turned ovoer as rcleased prisoners of war to the Jopanese
authorities, Bvon now they aro not charged with crines ageinst the United
States but are gharged with violations of the law and custons of war,

"q(3)"
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Pago 265 volune 22, Anerican Jurisprudenco:

_ "It is tho universal rulc that it rust appear to the govormor of the
| asylun state to whom a demand for an alleged fugitive fron justico ie {
prescnted, bofore he can lavfully comply with the denand, that the person
donandod is substantially charged with a erinc against tho laws of the
stato fron whose justice he le= alleged to have flod, by an indictnent or
an affidavit cortificd as autlientic by the governor making the demand, %
ie thus nmot only the right but the duty of tho governor to deternine
whethor a erine against the laws of the demanding statc has boen substan-
tially charged.® citing many cases such as: Marbles v, Crocey, 215 U.8.
63, 54 L.od. 92, 30 S.Ct. 32; Compton v, Alabama, 214 U.S. 1, 53 L,od
885, 29 S. Ct. €05, 16 Ann, Cas. 1098; Piorco v. Crocey, 210 U.S. 387,
52 L.od., 1113, 288, Ct. 714 (rulc rocognised); Illinpis ex rol MeNicholas
v. Poaso, 207 U.S. 100, 52 L.od. 121, 28 8, Ct. 58 (diotun); Appleyord
Vs m.. m’ U.B. m' ﬂ L.Bd. 1&1' 2? 3. Gt- m. ? m- G“i mal
Ammotation: 81 A.L.R. 555; 1 L,R.A. 371; 28 L.R.A, 801; 11 L.R.A. (N.S.)

426,

Persons cannot bo oxtradited for political crimes ond most troaties
axprossly so provide, Therc is no question but that all erines associatoc
with netual eonflict of armed forces arc of a political character and
that the porpotrators of thon cannot bo extradited, All the spoeifico~
tions allege and particularly specification 3 of Cherge I that thosc ten
porsons woro "all attached to and serving at the Fourth Naval Hospital,
attachod to the rilitary installations of the Imp.rial Japnnese Navy at
Dublon Island, Truk atoll, Caroline Islands, «sesss ot a tine vhon a statc
of war oxistod botwoon the Unitod States of Anerica, its Allics and Do-
pendoneics, and the Imperdal Japanese Enpire," seesess o These ten perscns
are charged with a political erine,

I would 1ike to read to you what is said in Volune 22, Anmerican
Jurisprudence on page 2711

EXTRLDITION
"31, Political Crineg. = The developront of cxtradition has evolved

the prineiple that therc shall be no international axtradition for polit-

foal orinos and offonsess 20 (Cites "Anmotation: 112 An. St. Rep. 127.

Seo 1 Moore, Bxtradition, p. 303, 205; 4 Moore, Internationnl Law Digost,

pe 332, 604.") In koeping with this toned of international law, nost ox-
. 4radition treaties with foreign governments expressly provide that thoy

do not apply to charges of political erines, 1 (Cite: "Ammotation: 41
_. L. od, 1047. See 1 Moorc, Extraditiom, p. 306, 207.") Many of the
: treaties, hovever, botweon the United States and foreign countrics ex-
pressly provide for extradition of porsons charged as assassins or rurder-
ars of the heads of the various governnents where, although such rmrder
nay bo elassed as onc in furtheranco of a political nove, it is occomplish-
od when thore 18 no state of open revolt or war in cxistence. 2. (Cito:
"Soo 1 Moore, Extradition, p. 310, 208; 4 Moore, International Law Digest,
p. 332, 604.") "hile the question of what constitutes o crinc of a polit-
ioal charactor has not as yot been fully determined by judieial authority,
yot fugitive eriminals are not to be surrendorod for erines specified in
the treaty as extraditable, if such crincs are indidental and fornod a
part of politiecal disturbances. 3 (Cite: "Annotations 12 An. St. Rep.
126,") Accordingly, during the progroese of a revolution erinos of an
atrocious and inhuman charsctor nay bo cormitted by the contonding forcos,

‘ . . 'lq m. ,

WZ BE A THUE 5°PV3
TaN0o ‘"; wr? .

4 L-.r.‘lmt. T, Oo Buvy
X ! R igo A‘woor.to.




IVANAMI, ot alj

mmnwammmnormmwnummmumr
itives bayond the reach of extradition, It does not devolve on the courts
in extradition proceodings to deternine what acts are, or are not, within
tho rules of civilized warfare; and, while ren in heated blood often do
things which arc agairst and comtrary to roasonm, none the loss, acts of
this deseription may be donc for the purposo of furthering a political
rising evon though thc acts may be doplored as eruel and against all rea:~n,
Henee, all erines associatod 7ith tho astual conflict of arnmed forees cro
of a political characicr, ard tho porpotrators of thom eamnot bo oxtradiv.d,
4 (Citot "™Amnotation: 112 An, St. Rep. 126") An oxtradition negistrato
hag the jurisdiction and it is his duty to decide, with eorpotant logal
avidenco before hin, whethor an offemse chargod is political erines. 5
(Cite:s "Ornclas v. Ruiz 161 U.8, 502, 40 L.od. 787, 16 S, Ct. 689.") And
a doeision by o cormissioner in favor of the oxtradition of persons chargcd
with murdor and othor erince during a raid into an adjoining country, eva:
though there is sonc evidonce that thoir purposo was to fight against tha
forcign goverhment, cannot be revicwed on the woight of the cvidence and

is final for purposc of the prelininary exanination unless palpably
erroncous in law, 6 (Cito: "Ibid.") ®

no jurisdiction of these ton persons. 8ince we object to tho jurisdietlic::
on these grounds we insist that tho judgo advocate produce tho extraditior
papers so that we nay inspoct then. We foel that this comnission cannot
logally decido this question without seeing the extradition papers. Unlowo
such extradition popers and warrants are sroduced by the judge advocate
for our inspection we hold that the burden of proof is upon the judge
advoente to prove that theeo ten persons are legally before this conmmdes.cr

"le have pointed out to the Conmission and the judge advocates have
alleged it in the specifications that these ten persons were on Truk in
Jamary, February and July 1944 ond that the Japanese govermment still
held eontrol of Truk on those dntes. These ten persons were not within
the United States when the erines wore ecormitted and this cormission
should discharge thesc ten persons.

1 again cite for you the ruling in vol. 22 in Anerican Jurisprudonco
on page 294

"although if it is clearly shown thot he was not within the denanding
state when the crine wns alleged to have been conndtted,and his extradi-
tion is sought on the ground of constructive presence only, the court will
ordinarily discharge hin, citing: South Carolina v, Bailey, 289 U.S.

412, 77 L.eds 1292, 53 S.Ct. 667; Hyatt v. New York, 188 U8, 691, 47 L.
Edl 657, 23 sicti ‘*' M 1?: ni!l 176' 64 HlEl m. m I"nl-ll
TP, 92 An. St. Rep. 706; S parte Jowell, 87 Tex. Crin Rep. 556, 223
51 '-3. kﬁl 11 ﬂ.L-R. W- mtﬂm: 51- ﬂ-.L-R-t mﬂ, 3. 61 i-Ilini m

 Until we see the extradition papers we connot know for what offense
these ten persons were extradited. The rule is now well settled that a
hubmwummejurtﬁiuumofnwthrdrhn
of Muﬂurmutrudiucntruw'mun];batﬂedformd
thanﬂmdmihdnmtrmt;mrortheatfmnuthmmh
uhurgndinthcproondincltnrhh utradition,untﬂnrmombhﬂm
nﬂamtqiﬂhmhngivmhhﬂwﬂ:rdmaorﬁﬂmm
m.mmmmemmnmmmmrnrﬁamm.
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alone of trial for the offense specified in the denand for hie surrender,
Both Inglish and Canadian cases are in amccord with the modern American
view, the rule being that they limit the prosecution to the crime for
| which the fugitive wes oxtradited. eiting Buck v, Rex, 55 Can. S.C. 133, {
38 D.L.R. 548, An, Cos, 1913 D, 1023, See page 299 of Volume 22 American
Jurisprudence.

What is the erine for vhich these ten persons wore extradited? Uniesc
we have the opportuniiy to see the extradition papars we cannot know, 1o%
to produce the extradition papers is projudicial to the substantive rights
of these ten accused.

Onco having been denmobilized, these ten persons are no longer individ-
uals of tho cnery's army or navy. IThey aore therefore not subject to the
jurisdiction of this conmission,

Winthrop in his book Military Law and Procedents on page 838 stateo:

"As to persons, Fron vhat has heretofore been said in regard to
tho application of the laws of war to enenice in arns, and their operaticn
under a state of nilitory govermnent or pnartial law, it will have bcen
soon that tho classes of persons who in our law nay becone subject to the
juriediction of military conmissions are the following: (1) Individuals
of the onery's army who have been guilty of 1llegitinate warfaro or otho:
offenses in violation of the laws of war; (2) Inhabitante of enery's
country ocoupied and held by right of conquest; (3) Inmhabitants of placcs
or districte under martial laws (4) Officers and soldiers of our own arry’y
or persons serving with it in the field, who, in time of war, becone
chargeahle with crines or offenses not cognizable, or triable, by the

{ erininal courts or under the Articles of Har,"

Once having been demobilized we hold that the conmission lost any |

jurisdiction they nay ever have had over these ten persons: Lt.Condr,

Kanikawa, Lt. Oishi, Lt Asarmra, Ensign Yoshizawa, “arrant Officer Pay-

naster ‘Tatanabe, Torrant Officcr Corpeman Tanabe, Tarrant Officer Corpsnaa

Mukai, Chief Petty Officor Corpsnan Naratano, and Chicf Petty Officer

Corpsnan Mitsuhashi, -
Tinthrop on page 837 Tbid, says: "As to tine, An offense, to be

brought within the cognizance of a nilitary cormission, must have been

cormitted within the period of the war or of the exercise of nilitary gove

nent or nartial law, As in the ordinary crinminal law one camnot 1 ally

be punished for what is mot an offense at the tine of the sentenee (eiting

Con v. Duane, 1 Burney, 601; Amon, 1 '/ashington, 84; U.8, v. Tynen, 11

4 ~allaco, 88; U.S, v. Finlay, 1 Abbott, U.S.R., %4.) so a military commde-

sion canmot, (in the absence of spoeific statutory authority,) legally

agsune jurisdiction of, or impose & punishment for, an offense conmitted

before or after the war or other exigency authorising the exercise of

nilitary power. (eiting Sec Finalson, Coms. on Mar,Law., 53; Clode, M.L.

189; Thrung, Crin. Law of Navy, 42-3; rells on Jurisdiction, 577; 12

Opins. At Gen,, 200 G.0, 26 of 1866; Do. 12, Dept of the South, 1868;

¢ Do. 9 First Mil, Dist., 1870; Digest, 507. "iartial law is not retrospee=

! tive. An offender cammot be tried for a crine corritted before nartial

‘ law was proclaimed.” Pratt, 216, And see Jone, 12. The jurisdietion of

. such & tribunal is deternined and linited by the period (and territorial

extont) of the military occupation. G.0. 125, Second ¥il, Dist, 1867%) ,

Thus a militery cormander, in the exercise of nilitary governnent over

enery's territory occupied by his army cannot, with whatever good intention,

legally bring to trial before nilitary corrdesions ordered by him offenders

"Q(6)"
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whoso orines were committed prior to the ocoupation.”

The alleged crimes are said t6 have been committed Jamuary 30, 1944,
February 1, 1944 and Feb. 3, 1944, July 20, 1944, Truk was mot occupied
by the American forces until after the cessation of hostilities, August
14, 1945.

e hold that Commander Marianas cannot legally assume juriediction
because Truk was not within the field of command of the convening authority
at the time the offense was committed, The precept, serial 3785 dated
Feb. 21, 1947 states: Pursuant to the authority vested in me by virtuo
of my office as Commander Harianas Area and Deputy Military Governor
Marianas Arca," The specifications of both charges one and tro allege the
erines were comdtted Jamuary 30, 1944, February 1, 1944, July 20, 1944
and February 3, 1944. On theee dates Commander Marianas did not have
jurisdiction of Truk either as Comander Marienas or as Deputy Military
Governor Marisnas Area, The precept further states: "and by the ppecific
authority vested in me by the Commander in Chief, U.S, Pacific Fleet (circ
Pac conf, serial 0558 of March 8, 1946), and Pacific Ocean Areas," But
the confidential serial 0558 is dated March 8, 1946 and the offenses were
committed Jan. 30, 1944, Feb. 1, 1944, Peb, 3, 1944 and July 20, 1944.
Thus neither by vistue of his office or by suthority of the confidential
serial 0558 dated March 3, 1946 did the Commander Marianas.Area have auth-
ority logally to assume jurisdiction of Truk on Jan, 30, 1944, Feb. 1, 194/
Feb, 3, 1944 or July 20, 1944. Neither did Commander in Chief, U,S. Pacif..
Fleet and Pacific Ocean Areas legally have jurisdigtion of Truk on these
dates. .

e repeat what Winthrop said about jurisdiction as to time: "so a
141itary Commission camnot, (in the absence of specific statutory authorit; .
legally assume jurisdiction of or impose a punishpent for, an offense
committed either before or after the war or other exigency authorizing the
oxeroising of military power .... Martial law is not retrospective. An
offonder cammot be tried for a erime cormitted before martial law was pro-
claimed ..., The jurisdiction of such a tribunal is determined and linmited
by the period (and territorial axtent) of the Military ocecupation ... Thus
o military comander in the exercise of military government over enery's
territory occupied by his army camnot, with whatevor good intention, legnl. -

«  bring to trial before Hilitary Commissions, ordered by hin offenders whosa
orines were committed prior to the occupation® Winthrop Military Law and
Procedents, page 837.

Je hold therefore that since the specifications of both Charge I and
and July 20, 1944 thore is no jurisdiction of this Commission since Conm=
mander Marionas did not occupy Truk until after August 14, 1945, and did
not assune the functions of military government until after that date.

This is further borne out by Seetion D. 18, Appendix D, Naval Courts
and Bomrds:

SOV EILEL LS S LJAi0), L, pil G BT TN R L L1 A ¥ . -
The authority to convene the above nentioned . al nilitary courts
vests only in the military commander or in case there is a military governc:
then in the military governor of an occupied torritory, and all such courte
mhuﬂaduﬂ;mﬁamofmcomnduurm. ilhen a
nilitary commander or governor desires to authorized an officer under his
cormand to convene any of the above courts he nay delegate such cuthority -
to a subordinate, but the latter may so act only as 2 reprosentative and in
the name of the military Commander or governor,"

"Q(?)"
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the time these crimes are alleged to have been comitted Jamuary, February
and July 1944. Also that tho'United States did not take over or assume any
jurisdiction as to Truk until after August 14, 1945, more than a year after
these crimes were committed,

This commission can therefore have no jurisdiction of these accused for
the offenses charged,

The ascused are all charged with murder under Charge I, The murder
charged is cormon law rurder otherwise the statute violated should be alleged
and sot out in full, There are no conmon law offenses against the United
States and therefore there is mo jurisdiction over the conmon law offonse of
mirder., Te quote from page 158 of the American Jurisprudence Criminal Law:

"There are no cormon law offenses against the United States and the crinec
of murder or manslaughter as such is not lknown to the Fodoral Governnont cxe
copt in places over which it may axercise gxelusive jurisdiction and wherc
by Aet of Congress such offenscs are rocognised and made punishable, Citing
19‘ U-Si z]"j, P’Etrtit Vs q&l.h’ﬂl m Uisili ?ﬁl‘ﬂ. &51 Gt aq. * .

It is cormon knowledge that this Cormission had no juriedietion on Tk
in Jamary, Fobruary, or July of 1944. This Cormiseion should take judiecial
notice of this fact and also of the fact that there is mo Act of Congress
giving the Navy Departnent of tho United States exelusive judicial jurisdictio

on Truk in January, February, and July of 1944.

Murdor as an offense 1s provided for as follows. Section 53 Haval Court:
and Boards.

"Murdor. This is provided for in tho 6th A.G,N, It must have been
sormittod by a person belonging to o public vossel of the United States and
outside tho territorial jurisdiction thereof,"

Scetion 336 N.C, & B, roads as follows:

"Tho 6th A.G.N. provides that "if any person belonging to any public
vossel of the United Statcs conmits the crine of marder without tho territor:
jal jurisdiction thereof, he nay be tried by courtenartial and ounishod with
death," This precludes a court=nartial taking juriediction of murder cormii:
tod within tho torritorial jurisdiction of the United States. If the erine
is cormitted on the high scas or within a foroign country there is no doubt
that courts martial having assumcd jurisdiction thoreof mey procecd to a

final judgnent,"”
Article 6 A.G.N, before it was amended roads

"Jurder - If any person belonging to any public vossel of the United
States commits the erime of murder without the torritorial jurisdiction therc:

of, he may be tried by court martial and punished with doath. (R.S. sec.
1624, art. 6)."

This muset bo law applicable becsuse Articlo 6 ..G.N, was anended by
Public Law 245 on Dec. 4, 1945, "Alnav 420 = 45 - 1843 Anendment to Articles
for Govermnont of Mavy, J.A.G. 8 Docs 1945.
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Artielo 6, A.G.N, was anended by Public Law 245 on 4 December 1945 to
road, ¥If any person subject to the Articlos for the Govornment of the Navy
cormits tho erime of murder without the torritorial jurisdiction of any

mtourthaniltﬂctufﬁoluﬂﬂahawbatrhdbrumm
and punished with doath®, eigned SecNav. A, L, Gates,

Since this was not law until Dee. 4, 1945 these accused cannot be tried
under this charge for offofifcs commdtted Jamuary, Fobruary and July 1944 be-
cause it would be a violation of the ex post facto rulo.

He hold that those acecused cannot be punished for these offenses becausc
limitations as to trials., 'Te ask that tho Cormission take judicial notice in
accordanco with Scetion 309 of Naval Courte and Boards of Article 61, Title
34, U.8.C,, Section 1200 which roads as follows:

"Lirdtation of trials; offonses in genoral, No person shall bo tried
by court-nertial or otherwiso punishod for amy offonso, except as provided
in tho following articlo, which appoars to have boen conmitted more than two
yoars beforo tho issuing of the order for such trial or punishnent, unloes
by rcason of having absented hirsclf, or of sonc other nanifost inmpediment
he shall not have beon amonable to justiece within that period. (R.S. Sccticn
1624, article 61, Fob, 25, 1895, ¢ 128, 28 Stat. 680)*

In accordanco with this statute thoro is no jurisdiction in this con=-
mission to pupish any of these ninctoon accused, Nine of thesc accused:
Captain Iwanami, Hiroshi; Lt.(jg) Sakagani, Shinji; Warrant Officor Hooma,
Hachiro; ond Chief Potty Officors Kewashina, Tatsusaburo; Sawada, Teunco;
Tanaka, Tokunosukc; Kuwabari, Hiroyuki; Tsutsul, Kisaburo, and Takaishi,
Susum have all boon held in closo confinonment as suspect wer eriminals sincc
the cessation of hostilities August 14, 1945.

The ten accused Lt, Comdr. Kamikavwa, Hidchiro, Lt. Oishi, Totsuo; Lt.
Asarura, Shimpei; Ensign Yoshizawa, Kensaburo; ‘arrant Officers Uatanabe,
Mitsuo; Tenabo, Mamorn; Muked, Yoshihisa; and chief potty officors Akabori,
Foichiro; Mamatanmo, Koguo; and Mitsuhashi, Kiechigoro, worc all returned by ti.
United Stotes Navy Dopertmont as prisomors of war, turnod over to the duly
constitutod and accroditod Japancse authoritics and rogularly derobiliscd.

The order for this trial was originally dated May 8, 1947; the offcnscs
are said to have beon cormitted Jamary 30, 1944, Fob. 1, 1944, Feb. 3, 1944
and July 20, 1944 and tho offonsce are all cormittod more than two years
before the issuing of tho order for tho trial, All of tho nine wore amenabl.
utwunnmthuumltwumuwhavnbumheld in confinenent,

The ten accused who were rogularly derobilised after having been return-
ed to Japan wero always anemable to justico during this period in which they
lived as civilians in Japan, To try these ninoteecn accused for offensos
corrdtted in Jamuary, February, and July 1944 is strictly against the statut.
of linitations as set forth in tho R, 8. Soction 1624, article 61; Feb. 25,
1895, o 128, 28 Stat, 680.

Section D=13 of Appendix D, Naval Courts and Boards requirosi "such
specification should show on its face the eircunstances conferring jurisdic-
tion, ..." Since thore is no jurisdiction of course the specifications can-
not show the eirecunstances conferring jurisdiction.

This present case is in point with the celebratod Rayrond Fornage case.

In Moore Digest of Intermational Law, Volunme II, page 260, we read not dicta,
but a clear statenont of the law on the facts in issue.

wg.mm, "Q(9)"
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®T have said that erimes committed outside of the national territory
by foreigners against citimens or subjects are not punished under any eir-

cunstances or conditions by France, Germany, Belgium, Demmark, Great Britain
Luxenbourgh, the Netherlande, Portugal, Spain, or Switzerland, Before show-

ing thies I pronounced the Mexican contention that the claim to puniesh for-
eigners for offenses commi“ted against Mexicans outside of the N-tional
Territory was cusbained by the French Code, to be wholly unfounded. I shal’
now show that such a claim has been pronounced by the highest judiecial
tribunal in France to be unwartanted by the prineiples of international law.

I yrefer to the case of Raymond Fornage, decided by the court of cassa-
tion, or suprome court of France, at Paris in 1873, and reported in the

Journal du Palais (p. 299 et seq.) for that yoar, This court being the high

est judieial tribunal in France, its decisions in respect to the French law
are not to be questioned. The circunstances of the case of Fornage are as
follows: The prisoner was indicted by the 'Chanbre des mises on accusation’
(grend jury) of the court of ajpeal of Chambery for the crime of larceny,
which woe deseribed in the indictnent as having been committed in the Canton
of Veud, Switserland; and the case was referred for trial before a jury to
the court of aseizes (compoeed, in d ente where there are court of
appeal, of three judges of that court) sitting at Haute-Savoie., The pris-
oner did not take an appeal, as he had a legal right to do, from the judg .
nent of reforence, but proposed bafore the eourt of aseizes an exeeption to
the competency of that court, based on the ground that, having tho quality
of a foroigner, the Fronch tribunals could not try hin for o erime committed
in a foreign country., But the court of assizes, regarding itsclf as irrev-
ocably clothed with jurisdiction by the judment of reforence from the court
of appeal, which had not been attacked declared that tho exception of tho
accusod wms not roceivable, Upon these fncte the casc was argued at length
bofore the court of cassation by M. Requicr, a counsecllor and reporter of
the court, 'and M, Bedarrides, advocate- genaral, both of whom, while admit-
ting that the rule was settled that a court of assizes could not declare
itself incomvetent to toke cognizance of a case of which it had been possece-
od by a judgnent of reference fronm which no appeal was taken within the
periods cetablishod by law, ncvertheless argued that there were consider-
ations of highor order in tho case of Fornage, which ought to nake it an
cxcoption to the general rule. In this rolation I quote from the argunent
of M. Requicr, the following passage:

"i1The right to punish has no foundation oxcent the right of sovereign-
ty, which expires at the frontier. If the French law poermits the prosccu=
tion of Frenchnen for erimos or misdomeanors committod abroad, it is beecaus
the oriminal law has soncthing of the character at the same timec of a perac:
al statute and of a territorial statute. A Frenehnan, when ho has reachod
a foreign country, does not remain the less of a citizen of hie own country
and, ns such, subject to the French law, which holds hin again vhen he re-
enters Fronce, But the law can not give to the French tribunnls thafv“
to judge foreigners for crimes or misdemeanors cormitted outside of the
territory of France; that exorbitant jurisdiction, which would be founded
neither on the personal statute mor on the territorial statute, would con-
stitute a violation of international law and an attempt against tho sover=
edgnty of noighboring nations, Thero exists a singlo exception to 'that rul:
of the law of nations. "hen & foreigner has committod, even outside of tho
territory, & erime against the safoty of the state, ho ean be prosecuted,
judgod and punished in Framce. But, save that axception, founded on the
right of logitimate self-defense foreignars are justiciable only by the
tribunals of their own country for acte done by then outside of tho terri=-
tory. The Froneh tribunals, in punishing an act of that nature, would com=
mit a varitablc usurpation of sovercignty, vhich night disturd the good
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relations of France with neighboring nations.....Whon a crine has been
committed outside of the tnfritory by a foreigner the culprit is not sub-
jocted Yy the act to the French law; the French tribunals have no jurisdic-
tion over him; the incompetonce is radical and absolute. The eriminal
court, in nunishing the act, would commit an abusc of povers; it would usurp
o right of sovereignty apportaining to o forelgn power. fould it not be
contrary to all the prine_pies of justice to oblige the magistrates to
:laml;l:, themselves guilty of an arbitrary act, of a violntion of internation-

"iNot only did the court of cassation adopt this view, but in its
judgnent the full text of which is given herewith as Exhbit B) the rule of
internstional law, as laid down by the Jovernnent of the United States in
the Cutting cose, is expressed in terns vhich, for force, precision, and
freedon fronm doubt or qualification, have not been surpassed, Translated,
the matarial parts of the judgnent are as follows:

""horeas, if, 08 o general principal, tho courte of assizes, possessod
of a case by o judgnent of the chanbor of indictnente not attncked within
the tines fixed by article 296 of the Code of Crinminal Proecedurc, cannot
doclare thenselves incompetent,... this rule is founded on this, that the
courts of assizos, boing invested with Full jurisdiction in eriminal matters
can, without ocomitting any excess of power and without transgrossing the
linits of their attributes, tako cognizance of all acte punished by the
Fronch law; but this jurisdiction, howevor general it may be, cannot ex-
tend to offenses comitted outside of tho territory by foroigmers, vho by
roason of such acts, arc not justiciable b; the French tribunals, seeing
that, infeed, tho right to punish emanates fron tho right of sovereignty, -
which doos not extond beyond the limits of tho territory, that except in
tho cases specifiod by article 7 of the Code of Crirmdnal Procedure, the
provision of which is founded on the right of legitinate dofense, tho
French tpibunals are without power to judge foreigners for acts comnitted
by then in a foreign country; that thoir ineonpotence in this regard is
ahsolute ond pernanent; that it ean be waived, neithor by the silenco nor
by tho consent of the accused; that it exists always the same, at every
stago of tho proceedings; vhercas, indeed, Roymond Fornage was brought bo-
foro the eourt of nssizos of Haoute Savois, accused of larceny coprd ttoed
in tho caaton of Vaud, Switsorland;...and, in ordering the trial to proceed,
without pessing upon the quostion of nation~lity roised by the accusod, it
(the court) violated crticle 408 of tho code, and disrogarded the rights
of tho deffenso,

This case was an attenpt by o French court to exercisc jurisdiction
over a erimo cormitted in Switsorland. The Suprene Court of France said
it could not be done.

This presont case is an attenpt by a U.8. Military Commiseion to am
orgiso jurisdietion over a erime cormitted by a Japanese national in Truk,
n possession over which Jnpan had exercised sovereimnty sinece 1914, On
Jan, 0, 1944, Feb. 1, 1944 and Feb. 3, 1944 and July 20, 1944, Jap an vese
still in nossession of Truk.

Sehold that the Unitod States cannot by this Military Cormiss.ion cx=
ercise jurisdietion over o erine comnitted on Truk in 1944. 'hat a.n ocoupy
mmmdobacmoofthuammthutnightmnahtu also
fnmoterial. The United States of America is not attenpting to try this
wumwmhhu-adwrmmtthucmdmonmmt Méten
mormlduwmutthutwmmtmmtnmndmmmi;ﬂm

basis for jurisdiction in this case.

*q(11)*
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This judmmtdmmmntmﬂhngwdu finallyv
mmiwmmmm-mummmmm
may be found in the French code.”

"In the United States the territorial principle is the basis of crim-
inal jurisprudence, and the place of the commission of an offense is gener=
uﬂ;rmpilduthapmpormdml;plnaruriupmhhmt.

"The earliest bestowal by Comgress upon the Federal courts of juris-
diction of offenses committed outside of the territory, actual or construc-
tive, of the United States, was in the orimes act of 1790, which, as read
in the text, hulu-timhmmoldbmmihmcodnrrdn
far more extensive jurisdiction oa the courts of the United States than the
decisions of those tribumals have attributed to it."

Mr, Juuc-mwmururmmmauwm Court in 1824
in the case of Appo'lon, 9 Wharton 362 again stated the rule of law that
the laws of & nation have no binding force, except as to citisens, outside

of the national territory astual or constructive. Our Supreme Court held:

'mmlormutionmjuuyaﬂmdbqonﬁiummitoﬂu,
exceot so far as regards its own citizens, They can have no force to con-
trol the sovereignty or rights of any other nation within its owm jurisdic-
ti“.l

In the case of crimes committed aboard ship the rule is:

"The crimes of murder and robbery, oanittodturfmmmnnburdn
foreign vessel, on the high seas, are pot justiciable in the tribunals of
another countyy than that to which the vessel belongs." Quoting 'harton
in Elements of International Lew cited by Moore, A digest of International
Law Volume II page 264.

Mr, Justice Story in the case of United States v Davis, 1837, 2 Summer
cc 482 had occasion to comsider and decide the gquestion of jurisdiction
over offenses committed eutside of the national territory.

"Of offenses committed on the high seas on board of foreign vessels
not being piratical vessel, but belonging to persons under the acknowledged
govermment of a foreign country, this court has no jurisdiction uder the
act of 1790, ch. 36.

That was the doctrine of the Supreme Court in United States v Palmer,
3 iheat R 610, and United States v. Holmes, 5 Vheat, 412, and United States
v Klintock, 5 /heat 1i4, amndituw,hmtharmﬂfuuu,
but in its scope cmbracing the present..."

Hackworth in his Digest of International Law paragraph 135, Extraterri
torial Americsn Territorial Theory of Criminal Jurisprudence, DPage 179 says
"An American citizen disappeared in China in tho summer of 1905, under eir-
amtmupinﬂugtnthnmpuiﬂmthahdmmﬂurdtqn
citizest, B. H, LeVerger, hwtomhﬂuiﬂb[thumthlrnfthl
doceased as to whether LeVerger might be spprehended and returned to China

Inimmnmmoﬂm-dm-umwaum .
Mun_m_hlﬁ*nﬂtrqmmmHnMﬁnmmm'
By the New York police. The mote pointed out that the individual in ques-
mm'ﬁmhhmﬂimhuﬁgm-u-winnﬂm
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included in the extradition treaty of Jume 16, 1852 but shat if ho was a
German subject he mizht be prosecuted before the German courts, if this

was requested by the United States government and the assurance given of
reciprocal treatment on the part of the United States in similar cases. The
Department of State jnstructed the ambassador as follows:

"Inasmuch ae, under Anglo-Saxon legal theory, crime 1is territorial,
not personal, and thercfore the cwiminal jurisdiction of the United States
docs not, as a gemeral rule, extend to orimcs committed outside of ite
jurisdietion, whether by American citisens or aliens, it is not possible to
meet the suggestion of the German note verbale that this government guaran
tee, in such cases tho ériminal prosecution in this countrs of an Amorican
citisen charged with the commission of a crime in Germany."

Charge Hitt to Secrotary Knox No., 527, December 6, 1909 and Assistant
Secretary Wilson to Ambassador Hill, No. 299, Jamuary 11, 1910 M.S. Depart-
ment of State, filo 22867, Soc aleo 1910 For. Rel. 517-518.

In the casc of the United Statos v. Bowman brought to the Supreme
Court of the United Statee on writ of error for a review of the ruling of
the District Court of the United States for the Southern District of Now
York, Chief Justice Taft speaking for the court said:

wie have in this gase a question of statutory construetion ..., Crimes
against private individuals or their oroperty, like assaults, murder, burg-
lary, larecny, robbery, arson, embesslement, and frauds of all kinds which
offoct tho poace and good order of the community, must of course, be com-
mitted within the territorial juriediction of the government where it may
properly oxercise it. If punishment of them is to be extended to include
those committod outside of the strict territorial jurisdiction, it is nat-
ural for Congress to say so in the statute, and failure to do so will neg-
ative the purpose of Congress in this regard, ™Hackworth Digest of Inter-
national Law, Volume II pp. 197-198.

In Yoore's A Digest of International Law, Volume 11 (1906) page 4
we find the opinion regarding the supremacy of a sovereign nation within
its om territory:

"The jurisdiction of the nation within its territory is necessarily
oxclusive and ebsolute. It is gusceptible of no 1imitation not imposed
by itself. Any restriction upon i%, doriving yalidity from an
source, would jmply a dimimution of its sovereignty to the extent of the
restriction, and an invostment of that sovereignty to the same extent in
that power which could impose guch restriction, All exceptions, thereforc
to the full and complete power of a nation within its owmn torritories,
must be traced up to the consent of the nation itsclf. They can flow from
no other logitimate source.”

Article 22, The Covenant of the League of Nations, Treaty of Peace,
June 28, 1919 providos that the South Pacific Islands mendated to Japan
a1l be administored under the laws of Javan as integral portions of Janar

Chapter VI Digest of International Law by Green Haywood Hackworth
Vol. II is National Jurisdiction - Supremacy of Territorial Sovereign -
Jurisdiction, The Nation's Absolute and Exclusive Right. We quote from

Pago 1.

w 2 BE 1 TRIPSIPY:
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"The jurisdiction of a state extends over mot only the land within
its torritorial limiis and the marginal soa or torritorial waters, as well
: as tho air spaco above them, but also qvor all porsons and things within
| such territory....." {

The 8.8, Lotus cuse docided by the Pormanent Covrt of International
Justice is but anotho: instance of the righte cf soveroignty. Justice
John Bassett Mocre ia his disscnting opinion said:

"l. It is gn admitted principle of international law that a nation
possosses and oxcrciscs within its own territory an absolute and axclusive
jurisdiction, and that any oxcoption to this right must be traced to the
conscnt of the nation, ecither expross or implicd, (Schooner Exchange V.
McFaddon (1812), 7 Cranch 116, 136) Tho benefit of this principle equally
omiros to all indepcndent and sovercign states and 1s attended with a corree
ponding rosponsibility for what tokos place within tho national territory.”
Hackworth, Digcet of Intornational Law Vol.II pp. 1-2.

Now, just what is this cclebratod casc. I shall quotc from Charles
Cheney H. Intern-tional Law, Vol. II pagc 82s5.

"In 1812 Chiof Justice Marshall; in tho case of Tho Schooner Exchango
v. McFaddon, tho Supreme Court of tho United Statos rendored a decision
ich has since guided the legislaturo and tho judicial dopartments of the
goverzment. The caso raised tho question whothor a voeeel commissionocd as
a man=of-war by tho Fronch government was, upon ontering a port of the
United Ssates, subjeet to the jurisdiction of a local court, whose aid was
invoked by former ovmers of the vessol to determine whether their title had
boon lawfully divosted by Fronch authority. Chicf Justice Marshall, in thc
t opinion of the court, adverted to the axclusive and absolute jurisdicticn
of a Stato within its own torritory, He declared that any rostrictdon
theroof was to bo derived from the nations consont; that such consent mighi |
bo cxpressod or implied, and might in some instancos be tested by common
usnge, and by common opinion growisg out of that usage, He said that a
publie armed vesscl constitutes a part of tho military force of hor nation,
acts undor the immodiatc and dircct command of the sovereign; ie omployed
by him in national objects. He has many and powerful motives for nrevent.i .
thosc objects from being defeated by the intorforonce of o foroign state.
Such inmterference cannot take place without affccting his power and his
dignity. The implied licenso therefore under which such vesscl ontore o
| fricndly port, may roasonably bo construcd, and it sooms to the eourt,
ought to bo conetrued, as containing an excmption from the jurisdiction of
the sovereign, within whoso torritory she claims the rights of hospitality..
...7ithout a doubt, the sovoreign of tho placc is capable of destroying
[ this implication, He may claim and axerecise jurisdiction eithor by omploy-
ing forco, or by subjocting such vesscls to tho ordinary tribunals but unti:
such pover be axerted in a mannor mot to be misunderstood, tho sovoreign
cannot be considored as having imparted to tho ordinary tribunals a juris-
-dictiom, which it would be a breach of faith to oxercise, 7 Cranch, 144-l:

- E e s B - . . = - '---ﬂ'--—-----‘-—--q ------ - . . e

This case settled the law with respect to tho Unitod States. Since |
the docision thero has beon no disposition on the part of the Coniress to
agsert jurisdiction over foreign vosscls of war,"

10 BE A THCE SOPY: "eQa)"
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This was in 1812 and hes as Mr, C,C. Hyde said beon tho law with re-
spocth to the United Statos. Wo maintain it is still the law, Tho Schooner
l Exchange v, McFoddon case is axactly in point and no onc can hold that {
there is any jurisdiction for this Military Court to try theso accused
aftor reading tho Schoonor Exchange v McFaddon Caso.

Chief Justice Karshall pointed out that his decision dealt with the
normal psecotime rolations of friendly sovereigms. Professor Sheldon
Glueck in his articlc "The Nuernberg Trial and Aggreesive War" published in
Volume LIX No. 3 Tho Harvard Law Review, Fobruary 1946 pege 423, now pub-
lished in book form, says, "Tho immunity which o sovereign and his agonts
enjoy by virtue of the privilege granted him and them by other sovereigns
is based upon intornational comity and courtesy;".... In tho foo*note he
quotes from Coker Sovcreignty in 14 Encye, Soc. Sel (1937) 266 (italies
supplied), “International law....speaking very generally .e.se rocognizes
that every statc has, as a sovereign community, the legal right to seloct
its om form of government and to regulato as it chooses its own tarritory
and tho porsonal and property rclations of its citizons and subjocte =

AXOrcLEd i W

ingofar as it doos pot
peace and safety of other gtates."

We grant that peace has not becn signed with Japan, but Japan has by
the Instrument of Surronder signed September 2, 1945 placed herself under
tho power of tho econquering nations including the United States. The Peac:
Treaty is now up to the United States and the other Allicd Powers, Can it
not So said therefore that present conditions are abnormal only because the
Allicd Pomers have not yet secen fit to terminate the present state of
affairs by a Peaco Troaty?

i e tho United Statos of Amorica to refuse to recognize the absoluto
and comploto jurisdiction of Japan within Truk in 1944 simply because we & |
not sec fit to terminate tho prescnt condition by a formal poace treaty.
We do not believe America will do this.

We ask thorofore that both charge I and charge II be dismiseed as
against thcse ninetoen accused,

Morc, A Digest of International Law volume II on page 362 says:

A sovereign, according to modorn international law, can not oxercisc
tho prarogatives of sovereignty in any dominions but his own."

The above rulings from leading cases on jurisdiction and opinions of
{ntornational lawyers, are applicablo to charge one, and also to charge
two because the offenses arc the samo idontical offenses as are charged iun
charge two. -

This commission should not consider any reference to tho SCAP lectter,
R tions Govorning the Trials of Accused War Criminals AG 000.5 (5 Dee.
45) 1G, os applicable or conferring jurisdiction on this commiseion to try
the acoused, We eall the commission's attention to paragraph 2 of the abov
SCAP lettors which reads: "2, Jurisdietion a. Qver Porsons. The ni 1itary
commission appointod horcunder shall have jurisdiction,..." Certainly thi: |
commiseion is not appointed by the Supreme Commander Allied Powers.

This commiseion is comvenod by the Commander Marianas Area by Serial..
3785 dated Fobruary 21, 1947.

"Q(25) *
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It is theroforo immaterial and {rrelevant vhat the provisions of
SCAP lettor AB 000.5 (5 Dec. 45) says about jurisdiction becouse this
commission is not appointed by tho Suprenc Commander Allied Powers.

This allegation "in violation of the laws and custonms of war® is o
conclusion of the pleader.

ilhat laws and what customs of war wero violated?

Thoso ninetecn accused urge that they arc doprivod of the rights of
a fair trial in that tho spocifications of both Charge I and Charge I1
arc incomplcte as to material and necossary. elements, and therafore fail
to apprise any of the ninetecn accused of the nature of the charges and
deprive them all of the opportunity to properly prepare their defensc.

The ninctecn accused are not subjuét to tho jurisdiction of this
military commission for 2 violation of thc Hague Convention of 1907 or of
the Geneva Prisoncrs of "ar Convention or the Goneva Red Cross Convention

of July 27, 1929.

International Law such as tho Haguo Convention provides noither court:
or punishments for individuals who violato tho lave and custope of war,
The prosecution muet show by what authority the law of notions pormits the
trial of individuals and what punishnent is orovided for tho violation of
tho lawe and custons of war. 7o hold that the state and not the soldier
is liable for violation of the laws and customs of WaTe The burden is upou
the prosccution to furnish logal suthority and/or spoeific rulings ia ordc:
that this commission may hold othorwisc.

Weo can only anticipate and ask if the accused is charged with haviag
violatod the Hague Convention No. IV of 18 October 1907. If so then we

cite Article 2 of this convention:

"The provisions contained in the Regulations roforred to in Article 1,
as well as in tho prosont convention, do mot epply excent between Contract:
ing Powors, and then only if all the bolligerents and parties to the com =~
tiﬂ'ﬂ-"

S8incc neither Italy nor Bulgaria has cver ratifiod the 1907 Hague Ccii-
vention the accused claims neithor Japan nor he as an of ficor of th. Japor:
ose army is bound by tho sonvention although Japan did sign tho convention.

ge at somo stato of the trial the prosecution doeido that what
they moan by "violation of the laws and custons of war" is the Genovn Pris
ners of "ar Convention of July 27, 1929 then wo say this military commiscios
hes not jurisdiction because Japan hag not ratified or formally adhered to
this Goneva Prisoncr of War Convontion.

But, you ask, if this commission has no jurisdiction to try these
nineteen accused for offensocs committed on Truk during the bombing of Truk
by the Amoricans in 1944, then what court doos have jurisdietion. This
question is highly irrolevant and this commlscion should hear no ar

or pormit any evidenco on this subjeect whatsoovor.

We objoct to any argument which shows thet on and aftor January 59
1946 Cemmandor Marianas abolished oll existing low courts on Truk and took
over the responsibility for the enfore.ment of law thoreaftcr, Such argu=-

ment 18 as wo . {rrelevant and {rmatoriel becsuse the allegod orimes
for vhich these toen accused are boing tried is said to have been conm-
mitted in 1944. only argument which this conmiseion should 1isten to

is tﬁm#alumdhwmitmroudmmtmim. 30, 1944,
Febs Feby 3, 1944 and July 20, 1944

IF BE A THIE 57PY1 wQ(16)"
Z &
Liautonent, :

.
; N, 8o Bavy,




Q.

of what importance and how cen any law, or proclamations issucd after
July 20, 1944 affect or be material to tho issucs bofore this cormisesion.
Any such laws can only be ex post facto laws if applied to a crinme comnitbe
before tho proclamation was made or the low passed.

And what does the Constitution of the Urited Shates of Amerieca may
about ex post f:cto laws. Section 9 paragbaph 3 of Article I reads:

"No Bill of Attainder or ex post facto Law shall be passcd."

If a United States Military Commiseion did not have jurisdiction over
these nincteen accused and the alleged crime in 1944 then no proclamations
or laws passed aftor those dates can give this or any other United States
Military Commission such jurisdiction. This is fundanmentol.

"He the people of tho United States, in order 0 see establish justice
established o Constitution. As we pointed out tho Constitution specificall;
provides that no ex post facto law shall bo passed. The only effective lov
thereforc wae the law in force on Jan. 30, 1944, Feb. 1, 1944, Feb. 3, 194/
and July 20, 1944. do maintain that the laws so in offect give this commic
sion no jurisdiction to try these nincteen accused, Also highly irrelevant
and immaterial is the question of the necessity for the United States of
Amorica to cstablish courts, at Truk, This comniseion should not listen to
any such arguments. T.is quostion is not in issuc.

Tho Charter of the Intornational Tribunal at Nuornberg or at Tokyo is
also irrelovant and innoterinl, This is a military conmission econvened by
the Navy Departmont, 1t wvese givon no powers or do any of the powors of the
International Tribunal granted by tho Charter to the Intornational Tribuna
gton to this nilitary comnission. at powers tho Taternational Tribunale
hoe and what tho provisions of the Charters wore which established thoso
Intornational Tribunals is irmaterial and irrclevent and this commission
should not be required to listen to such arguncnt.

The same must bo said about the Cairo Confercnce of Novenber 1943.
It moy have been tho purpose of the Cairo Conforence to strip Japan of all
her islands in the Pacific, but this was not acconplishoed bocauso Jaoen
still wae in possession of Truk, Tho Cairo Conference is immaterial to
the issuce in this trial and wo objoct to the {nterjection of the Cairo
Conforence into this trial.

Likowiso is the Potsdan Deelaration {mmaterial and irrelevant,

8o too is the Instrument of Surrendor signed September 2, 1945,
Remonbor Jopan wos then a dofoated nation.

This cormission can only be conccrned with whet was the effective law
on 1944 on Truk. All that has happened since theso detos in 1944 is immo-
torial bocauso subscquent laws can only be ex post faoto laws and such
lawe are in these United States of Amerioca forbidden.

What our present intentions arc at Truk is also {mmaterial and irrel-
ovant. Whether Japen is now sovercign over Truk is also imatorial.

"Q(17)"
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What were the facte on Jan, 30, 1944, Feb. 1, 1944, Fob, 3, 1944 and
July 20, 1944. That only is metorial to the issuce in this trial. There
l i;l:& be sovercignty or quasi-sovoroignty of thé Unitod States over Truk in (

It is immaterial what the status of tho United Statos is ad Truk todoy
vhothor the United States now possesscs the power and the duty to ostablish
military courts at Truk or vhethor the United Statos has quasi-sovoreignty
in Truk today.

It does not nocessarily follow that because this Military Commission
doos not have jurisdiction over a crime committed on Truk in 1944 that ther
is a hiatus in the law, It is not for this cormission to determine where
jurisdiction in this vrescnt cases It is only material at-this time for
this commission to determine if they heve jurisdiction to try these ninctec:
accused for an alloged crimo committod on Truk in 1944.

This commission should carefully consider what was said in the casec
of Pettit v, Walshe 18 U.S, C.A, paragraph 451 et seq as citod on page 158 .
Anorican Jurispiudénce Criminal Law,

WThere are no cormon law offenses against tho United States and the
erimo of murder or manslaughter as such is not known to the Federal Govern
ment cxecpt in placcs over which it may oxercise exclusivo jurisdiotion an?l
where by hct of Congress such offenses are recognized and made punisheble."”

Wo feel that any opinions from the Judge Advocato General's officc of
the United States Navy Departmont should be carcfully considercd. Is the
opinion based on all the facts of this case and second is the opinion an

1 out and out opinion that definitely statos that this military cormission hr
jurisdietion to try tho accusod and/or of the alleged crime? Since the l
roference in tho precept containing the opinion is classified it is impoe~
sible to bring this opinion into open court so we ask that the nenbers of
the Military Cormission read it most corefully and determine if it is
binding on thie cormission in viow of our pleas to the jurisdiction of thi-
Military Comrdssion to try these nincteen accused for the alleged crimes
committed at Truk in 1944.

Martin Enilius Carlson,
Comander, U, 8, Naval Reserve.
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OPENING STATEMENT FOR THE PROSECUTION

The charges and specifications in the instant cose allege the rurders
of ton eaptive Anerican prisonors of war by and through the actual partic-
ipation of tho ninetwan defendents prescntly before this Conrdesion, Thile
there are a great nunocr of accused, still the case iteelf is mot compl-.-
catod by their nmumbers.

The ten rurders can be brokon up into three incidonts, all of which
involve the accused, Iwanani, one of which concerns iteelf with Sckogani,
and the other with the remainder of the nccused. Again for clarity sake -
the three incidents could be referred to as ‘tho Bxperinent casc involviog
eight prisoncrs - of which six died, the Dynaniting casc where two pris-
oners vere dynamited and then gtrangled to death, and tho Hill caso in
July vhen two prisoncrs were bayonettod, speared and cut with swords.

The proof which the Judge Jdvoeate will offer shows that in Jamary
of 1944 thamtﬂnnrd'fnitnrmhndinmw-worﬂmﬂﬂmwu—
onors of war., This infornation wns kmown to Captain Iwanani, the Command-
ing Officer of the 4th Naval Hospital, which was situnted sone few miles
distant fron the Guard Unit. For sone reason known only to hinself,
Iwonard decided to conduct experinents on these helplese prisoners. He
nontioned it a fow nights before tho experincnts began in the ward=roon
of the hospital, Some of tho doctors prosont declined to participate in
the experinents, but apparently Drs. Habotani and Okuyarna had no qualns
at the prospect of experinenting on living hunan beings.

t In the latter part of Jonuary, Iwapani in the corpany of Okuyano peid
a visit to the Commanding Officer of the 4lst Guard Unit, Captain Tanakn.
Innm:d.mdanformlrequuttacaptainrnm.mrnrthuuuanfﬂtaﬁmrd I
Unit dispemsary in which to conduct tho experinonts and also for the use
of the incridan prisoners then in the custody of the Guard Unit for tho

o of having then act as guinea pigs. Iwonand at that timo agsurod
Tanaka that he had the pernission of higher authorities for both of his
roquests, The Guard Unit dispensary was nade available end eight prisoner
woro placed ot the diesposal of Doctors Iwanami, Okuyama and Nebetoni. On
tho ovening of thadqrinnhiohthilroqunstmm&e, Iwanamd ot the
hospital informed Doctor Nakormra that he was to acconmpamy then to the
41st Guard Unit and therc net as recorder of the experinentg, The follow-
ing norning shortly before eight o'clock Iwanani, Nebotani, Okuyann and
anmnmttntheﬁwdﬂnitwmd thero found edght alive
: and presumably hoalthy inerican prisoncrs of war. Tho previoug evening
‘ Doctmﬁuegm:mtheﬂturrufthemtﬂmﬁﬂnithudmvadmanntthu
prisoners fron the Guard Unit Brig to the Dispensary where they joined
the oighth prisoner who was already there as a patient, Apparently this
aldlthpriwmrhummtumalqhtuthwmnfurmum
weund, he was in good health. Iwanapi started the morning off by showing
the other doctors how to nake blood taste by extracting blood fron the
lobes of the prisomers' ears. The tests shomed that tho prisoners were ]
{n a mormal condition and them, either at the instigation of Iwanmami or
Okuyana the eightnmrmmediﬂdad into two groups of four each,
mommtmddbywowmudnrmﬂarthe
perforned upon then kept by Dootor Nakarmra, Tho other group was led
into an adjoining roon of thadimmbrmmluhomiihm
mmdwmlm. mnmmporrnrmdwmmu-
Mnfwmoﬁmmumﬂhgldﬁamm-m-.
nrwdmﬂuruﬁdunﬂamﬁmtthqmlmum

p BE A TROP SV *R (1)
Tamps "4.:

ki ) .
e L v

el i el g




INANAMI ot al
R

the ntwmal flow of blood through the portiom of the body to which they were
attached. In the case of two of the Ameri

for a period of between seven and eight hours,

time the tourniquets were released and within
were dead from the shock induced by the application of the tourniquets
that great length of time,

The other two prisoners who also had tourniquote placed on them, wero
fortunate, or possibly rct so fortumate as the Commission will discover, in
that the tourniquets were only kept on for a period of a few hours and the
rélcasod, Whon tho prisonors stopped showing cvidcnces of pain, after the :
tourniquets woere reloascd, the towrniquots wore again applicd, This was done
all through onc day and through the morning of the sceond day.

Let us leave those patients of Dostor Okuyama's for a moment and considor
what ocourred in the adjoining room intoc which Dogtor Nabatani had teken his

, four prisoncrs. Ivanami romained thero for a period of over two hours, The

Judge Advocate is unable to inform tho Commission as to cxaetly what time
Nabatani's oxperimonts began but in any evont, thoy did bogin and thoy consistc:
of injooting virulont streptococcus bactoria into the veoins of the four prisop-
ors. This bactoria caused tho prisonors to dovolop a high fover, It caused
thom great pain and ultimatoly within two or threo days it causod their doath,
For onoo tho injootions worc mado no modieation to alloviate thoir condition w: .

!i‘lﬂﬂl

On the socond morning of the exporimonts Iwanami roturmod to the dispensa:
and there Okuyama rcportod to him, aftor having first consultod Nakeamura's
notos, tho faot of tho doath of two Amoricans and tho condition of tho sur-
vivors, Around noon of tho sceond day the two survivors of Okuyama's cxporie
monts woro taken to a hill 4n back of the officcrs' quartors of the 4th Naval
Hospital, The Judge Advocatc is o to adviso tho Commission as to how thoy
wore transportod from the disponsary to the hospital, howover, in the carly

:

soparntod tho prisoncrs and tiod cach man soparatoly to a single stake, Thoy

t position as a haltor was ticd about thoir « Thoy wore also mlive,
ro Dogtor Nakamura, who has loft

to report tc this hill, saw them and

aocuscd corpsman, Varrant Officer Sakagami, A holo was dug about

front of the oxtendod foot of cach prisoner and a of

tho hole, Tho holos wero dug by Sakagamd and tho fusod dymamito

theso holos by him, Undor instructioms of Okuyama Nakamura loft tho hill inm

ordor to avoild tho blast of the dymamite, |
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and by four corpsmomn, It wmé Ivenami, Tho bodice woro laid opon
bty Ivanand, assistod by Ckuysme, and varicus of tho organs and oxamjpo
All of tho organs woro mot roturnod to tho bodiocs, for thore

The moxt morning tho four hoadless bodios wero takem to e nearby
eromatorimm ond burmod, Ivanami's instruetions orneorning tho honds mero
carriod out, Th foct, he saw to it, for during that day on soveral occasions
ho vigited the spot whoro onc of tho corpsmon was boiling tho hoads,

The followving dey tho viotims of Fabotand were alsc dissoetod and by L
scmo dootor, mamcly, Iwanomi, Okuyomn, Nabotani and Nokamura werc resont.
The dissoction of thoso bodiecs showod that thoy had diod as a rosult of the
injoctions of virulont stroptococous bactoria, For somo roason, apparemtly
ncithor spocimeons from thosc bodies nor oven thoir heeds wero dosirod by
Ivanami and after tho bodios had boon cut open and notos mado of tho eonditic:
of tho organs thoroim, all the organs more roturned: to tho bodies,

Tha following morning the bodics wore removed from the morgwe by mativo:
under the dircetion of Sakngomi, Thoy woro taken to a hill o shopt distance
from tho hospital rnd thrown over the cdgo., Somc loose diré was throwm )

repontod of his having buricd thosc bodics quite so deeply tha
ondod and it vas roelisod that too many pooplo kmow that the bodies were
in that location, Ivanomi was foreed to turn all of his men to
bom-afhhﬂc{m. They vwere dug up ond the bomos taken to son and burivc
thore,

Those incidonts involve tho doath of oight of the ton priscners. In
July of 1944 again the 4lst Guard Unit, which waa thc custodian of all
prisoners on the island, confinod two Americons. Imm?

had
their denth but this timo not oven tho guise of experimonts was wscde
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It is interesting to note that on that day Admiral Hara, the Commanding
Officor of the 4th Fleet, had paid a visit to the hospital and vms standing
on the voranda talking to Iwanami and Captain Tancda when the truck with the
pessed. While that ecnversation was going on the proparations werc
boing completed for the physical cxnmdnations of these two prisomcrs, Tanodn
ond Iwanami, after having been aprroached by Kemikawn, went tc the top of tho
hill and there found the two Amoricans with their hands tied bohind thoir
backs and with blindfolds on, oach suspended by o rope around his shouldors
from o eross=bar set botween two troos, Although this caso has boon investe
yoar and although ncarly all tho hospital personmol

E

of his speecch he ordorod thoir oxecution, The prisoncrs were cenfyonted with
two 1ines of mon, all of them armed with oither spoars or bayoncts, and nearl
all of them presont hore today in this courtroom,

The men in those lines were the higheranking potty of ficers of the
hoepital., There is scmo testimony that they wero seluctant to partisipate
in vhat thoy knew was coming, However, there is no doubt tut that they all
did participato and all did follow tho orders of Iwanami, Kamikawa and
Lieutcnant Oishi who mas diroetly in charge of the armed men, Iwanemi ordeur:
the blindfolds to bo romoved and tho lincs to charge, and Oishi saw thot thec
ordors more carried out. A1l of tho enlisted porsonnel hero today either
stuck a bayonet or a spoar inmto tho two swinging bodios. After cnch man had
charged, thon again undor orders of Tvanomd varicus attompts vere made by
Oialﬂ.i ,_l-m:rn and Yoshisawa with swords to sevor the honds of the dangling
Priscnaors.

aftor the war, under the orders of Iwnomi, the evidence of his or was dv
up and the bodies taken by a fishing vesso intc the lagoon at Truk and therc

conpatriots of the accused. Noarly all of
the hill, VNearly all cf thom kmow a

|

or
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OBJECTION TO THE STATEMENT OF IKEYA, KYOIGHI
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OPENING STAT'NENT FOR THE DFLNSE

to be emmet, but the case can be divided into three ineidents. is, firet
| the so-salled experiment incident alleged in Specification 1 of 1, In
thiz incident it is alleged that the mocused INANAMI together with
TOKTKAZU and MA? T.NI, REIJIR., both deceased, killed six American prisoners
eot

of ing virulent becteria and by other means, The Judge Advosate
in order te prove this, called as witnesses TANAYA, Massharu, HASEIANA, Tomio,
NAKAMURA, Shigeyoshi end others, By the testimony of these witnesses it has
besn esstablished to some extent that OKUYAMA and NABSTANI killed these Ameri-

OKUYAMA and NABSTANI who were parties concerned are both dead, and NAKAMURA
who war deeply involved in this ingident hes committed suleide during the
course of examination, Therefore evidense ie hard to produce and case is
@iffioult, but we intend to utilize our last method of proof by venturing te
have the accused IWANAVI take the stand and ghow that he had mothing to de
with this ineident,

Secondly, is the so-called dynamite incident alleged in Speecification 2
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OPENING ARGUMENT FOR THE PROSECUTION
DELIVERED BY
LIEUTENANT JAMES P, KENNY, USN

If it please the Commission:

In its opening statement the prosecution provided the commission with an
outline of the charges against these nineteen accused and the proof that
would be developed by the prosecution to substantiate the charges as made.

It will be my purpose in this statement to point out how the prosecution has,
in fact, substantiated all the charges that have been made and proved beyond
any reasonable doubt the guilt of all nineteen, 5

In Charge I, under three specifications, these nineteen accused are
charged with the murder of the ten American prisoners of wer, Naval Courts
and Boerds, Section 53, defines Murder as "The unlawful killing of & human
being with malice eforethought,” 4 killing is unlawful if there is no legal
justification or excuse for it, There must exist, in fact, such legal
justification or excuse, it is not sufficient that one thought or assumed
there was legal justiffcation, Malice does not mean that there must be-
personal hatred toward the victim, Ameriean Jurisprudence, Vol, 26, p. 182,
states "Malice in the sense of hatred or malevolence toward the deccased 1is
not necessary to constitute murder im the first degree, nor is it necessary
to show whet motives, if any, inspired the killing.* fagll malice is merely
the intent to unlawfully take humen 1ife, In deciding on the guilt er
. innocence of these accused, their motives 1nhk1n¢pirththmh.'l.1.|.z¢
are irrelevamt, They may or may not have some bearing on the question
mitigetion after a finding of guilty, Since the evidence produced by the
prosecution makes it evident that all nineteen intended to kill these Americen
prisoners of wer and that no legal justifiestion existed for their acts, all
nineteen are guilty of murder, The intenmt to kill having been present, these
acts could not have amounted to Involuntary Menslaughter, which degree of
homicide only exists when the killing is accidental, Nor could the acts
amount to Voluntary Manslaughter since there existed malice aforethought,
io, those accusod intended $o kill the American prisoners of war, "Mere use
ufndmm:upmdnulmturimunigulm-mund-numtha
mﬂamm;mnmmehnmmuwm-mmd;u.
and does, ceuse death, the law prosumes melice from the act,” (Pharton's
Criminal law Vol 1, Scction 426,)

The unusual tochnical torms of common law pleading of homicide are used
in the three specifications under Charge I. To allege that these killings
were done "wilfully, feloniously, with premeditation and malice aforethought®
meens in the final annlysis thet the acts were intended, Since these nine-
teon nccused intended to kill the ten American prisoners of wer, they ere
guilty of the conduct implied in these legelistic terms,

mmumlmwzuhp-mm-mﬂm ther
with Surgeon Okuyema and Surgeon Nabetand Id six
Amoriean prisoners of war "by experimenting wi injections of virulent
bacteris, with cxposures to shogk and othor metheds,® The has




cetablished, We hove shown that prior to the start of these experiments the
accused Iwanamd discussed with his subordinate Okuyama what was to be done
(Ans, 117 and 118 = 4th day) and he, Iwanami, made the segregation of the
prisoners for the different experiments (Ans, 51 = 4th dey.,) The prosecution
therefore has esteblished the position of the accused Iwenami as a prineipal
and he ie guilty of all that followed even if he were not physically present.

Did Ivanami, Okuyama and Nebotani intend to kill theeec gix Americans?
Any medical student knows that the injection of live bacterie into the blood
stream of these prisoners would result in death from septicemia (blood
poilonibg).. Llmost every laymen knows thet the apnlicetion of tourniqucts to
the 1imbs of a human being for a pericd of seven to nine hours will result in
death ofter removel of the tourniquets, These Japenese doctors knew, end,
furthcrmore, thoy knew as a well recognized fact of medical seience thet
obliteration of cireulation will producc a merked increase in tissue break-
dowm with the resultant production of histamine and tyramine, products which
will ceuse profound shock to the human system on removel of the tourniquets,
This wee not exporimentation or modical rescarch = it was murder] It would be
rell to note here the attempt of the accusod Iwanemi to help his aodafau!nn‘;
Sakogami during his, Iwanami's,testimony conccrning the disscetion of one o
the victims of this oxperiment, Ha deliberatcly tried to leeave the impression
that the corpse of this victim was one of the two whom Sekegeml ie charged with
dynamiting ond strengling, Knowing that the foet would show the result of
the blest and not wanting to edmit there were no such signs on this corpsc |
he said he did not see them because they were covered, Then having testified
that a1l other findings were negative ho tried te leave the {nforence with
this eommission thot thie victim must have died solely of dymamiting and that
tho story thet Sekagemi had strangled the victim could not be true, 411 this
time Iwanami know that this wae the body of one of the victims of the seven
to nine hour epplic~tion of a tourniquet, that death bad been duc to a severe
shock, and in such a ecase hc wos not surprised, imview of the history, to
find no pathology to account for the death, As to the oredibility of the
tostimony of the accused Iwanami we necd only consider his statements on
crose~cxaminetion that he meither knew or inquired as to whet had happencd to
the victim whose body he had dissected and in which he had found no couse of
death, It is so clementary that a doctor inquired first as to bistory that
the only conclusion can bo thet Iwanami was telling a half truth, He did not
inquire because he knew whet had happened because of his participation in
the "experiments,”

1eation two of Charge I charges the accused Iwanemi and Sekagami

in eonjunction with Okuyama with the murder of two American prisoners of wer
"by oxplosions of dynamite and strangulation,* The prosecution has proved
that the two prisoners were dynamited and then strengled by Sekagami, We have

that the_two died u:rnultoftheahunk&nltliﬁmlulionmdthe
strengulation [testimony of Nekemure (Ans, 1% = 4th day)/ In addition to
the testimony of the witness Nakemura who wes present we heve produced
circumstantial evidense ageinst Sekagami in the testimony of the Trukese
witnosses = Rose Wilis end Marisi M enrik who heard the oxplosion and then sew
Sekagemi coming down from the hill and seying to them "we heve killed two
tmoricans (Answer- 11 = 16th day); Takco Etoman who sew Sakagemi take dynamito
from his home ot ebout 3 p.ms (the time when the incident took nlace) end
shortly thereafter heord an explosion, Tnkeo also related how some time later
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Sakngami hed told him and other natives that they would dynamite them the

same ag they hed done with the Americans if they were not industrious in their
work," This cvidence in addition to being eircumstahtidl against Sekagami is
corroboretive of the testimony of Nakamura, Sakagami denics his guilt and woul
heve us belicve that he wes only ¢ messenger boy, The eredibility to be given
to the testimony of Sakegami is for this commission to decide but the law
states thet you should teko into consideration the fact that he is testifying
in his own behalf, We also point out that Sekegami on cross=cxaminetion
stated that things thet he had written in connection with this incident and
submitted to U.8, authoritics were not trug., He would now have this commissiou
bolicve thet Nakemura licd in order to cover up his own guilt, Let us

enalyze this contention, Nekamura in his testimony hed admitted his connection
with the Jenuery incident, Supposa, es Sokagaml seys, he had killed one of
thesc prisoncrs by injcctions, Would 1t be likely thet he would try to pess
the blame to the living Seksgami rathor than the dead Okuyama who could not
gpenk out in denial, No, gontlemen, such a contention is not credible, The
prosccution holds no brief for its late witncss Naekamura but we do maintein
thot he told a true story of whaet ocourred on thet hill in breck of the Fourth
Navel Hoepital in Februery 1944. We maintain that Sekagrmils testimony has
not ercated any rcasonable doubt as to his guilt, In order to acquit him thie
commission would not only heve to accept his testimony thet he did not strangle
the two fmericnns but also believe thet he did not play a part in the dynamiting
¥o onticipate that the defense in its final argument will do much speculating
on the rcason for the suicide of Nekemura, The prosecution would no more
attempt to speculete on the recson for thet met then we would on why these
Japencse officers = members of & profession thet rightfully pridcs itself on
saving life - would teke away 1ifo 4n n sorics of stupid, aimlcss oxperiments,
Ivanami is guilty under tho second specifiertion cven though he was not
physicelly present on the hill with Sekegnmi end his vietims, Those were two
of the oight Amcricen prisoners of wer vhom Ivenami had suggested for shock
experimentation, Wherton's Criminel Lew, Vol 1, See 263 statcs: "The
accessory is liable for all thet ensucs as ineident to the unlawful act,®

In the third specification of the firet cherge all thesc accused oxcopt
Sakagemi ere charged with the murder of two Americen prisoncrs of wer on the
hill in brek of the hospi‘el in whet has beon referred to as the July ineident,
The prosceution brought before this commission e perade of witnesses who put
the finger of guilt on these eightocn accuscd for the part they pleyed in
thet bloody spectacle, Many of these accusod have taken the stand to deny
thesc aecusations, Who were their accuscrs? Not Americans but fellow members
of the Imperial Japanese Navy who sorved with them on Truk, Even the accused
who took the witnese stand could not, while they were undcr oeth, give any
reason why these fellow Japencsc would, as they claimed, lie ebout them
However, in their unsworn statoments at tho close of the trial an ot wae
pade to have us beliove that this wes done because tho proscoution witnesses
wore their juniors in sorvice ond were getting cven for the diseipline thot
they hed been subjccted to, Homma, himsclf an aceused, testified that the
divieion wes made in the senior end of the potty officors! line by Olshi,
Oishi also said this, Who have we here but the senior potty officcrs of the
hoepitel? Gentlemen, to borrow o Jap nose expression: there 18 no mistake
here, It wns Iwanami and his adjutant Kamikawe who prosided; Oishi who gave
the order to ecommensc; these thirteen who bayoneted and sabered; Lisamura,
Yoshisawa end Oishi who cut the heeds, Asamure, 0ishi and Yoshisawa heve in
admitting their guilt related that they vore motivated by fear of whet might
haprcn if they disobayed the order of a suporior, or thot they werc merely
carrying out an old Japanese tradition or thet thoy cut the heads rother than
loock timid before their fellow officers, We reiterste that their motives,
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whethor they were good or bad, have no beering on the question of their guilt,
They all know when thoy arrived on that hill or shortly thercefter that those
two Americens were to be killed, When they stepped into thet line or took
some other pert they knew that theoy were to take pert in the killing, There
oxisted no justifiablc cmuse for the cxecution, The accused Iwanemi has
testified thot he "thought thet all procedure concorning the prisoncrs wes
over® and thet therefore it wes aporopricte to execute them at tho hospital,
Even if such testimony were credible, it would meke no differencc since, in
fact, no triel had been held end no legal justificotion existed for the
executions,

Fe now turn to & eonsideration of Charge II in which the accuscd Iwanami
is charged with & violetion of the laws and customs of war, In spccifications
1, 2, and 4 of this charge Iwanami ie charged with & violation of tho low
and customs of war in thot ho did "unlewful 'y disregerd end foil to discharge
his duty as the commanding officcr of the Fourth Navel Hospitel to control
tho menbers of hie command® by permitting them to comrit the wnlowful killings
that were proved under the threc speeificctions of the first eharge. If the
law of wer imposed a duty on Iwanami to eontrol the members of his command,
then this commission should find these specifications proved. The Supreme
Court of the United States has said, "It is cvident thrt the conduet of
militery operations by troope whose excesscse ore unrostreined by the ordors
of their commender would almost ecrtainly result in violations which it is
tho purposc of tho law of war to prevent, Its purpose to protect civiliah
populations and prisoncrs of wer from brutality would largoly be defented if
the commonder of on invading ermy could with impunity negloct to take
ronsonchle mersures for their protcetion, Hence the law of wrr presupnoscs I
that its violrtion is to be svoided thrcugh the control of the opcretions of
ner by commanders who ere to somo extent responsible for their subordinatcs."
(Mottor of Yomeshita, 14 USL Wcekly 414, Feb 4, 1946), This commission hns
taken judieisrl notice of the Hrgue Convention of October 18, 1907, which
concerns itself with tho lers nnd customs of war, Article { of thet eonvention
lays down ns a condition which an ermed force must fulfill in order to be
accorded the rights of lewful belligerents, thet it rust be "comrended by &
person responsible for his subordinatcs,® There cen be no question that
Tranaml wes responsible for the unlawful actions of these eightcon subordinetes
who eit here with him = perticularly when they were committed with his apsvruvﬂl
end in the case of the July ineident, inm his very proscnce, Articlo 23(c
of the Heguo Convention rbove referred to says, "it is especielly forbidden to
k111 or wound en oncmy who, having laid dom his erms, or having no longer
any meens of defemse, has surrecndered at diseretion,” It thercfore, follows,
thrt the accuscd Iwanamd bocause he wns the commanding officer of the Fourth
Navel Hospital and also Chief Surgeon of the Fourth Fleet at the time of the
July incident hes brerched the duty imposcd upon him by tho law of wer end is
guilty as charged in specificetions 1, 2, and 4 of Charge 11,

Specifications threc eand five charge the accused Iwanami with a failure
to discherge his duty os a commending officer in thet he did not "teke such
mansurcs 88 worc within his powor and aprropriate in the circumstances to
protect" prisoners of war, The besis of thesc two specifications ie the hill
inoident of February and July, Whet violation of the lew of wrr is here
chergod? The Supreme Court hoe this to say, "these provisions (article 1, 19,
and 43 of the Fourth Hague Convention of 1907 and frticle 26 of the Genova
Red Cross Convention of 1929) plainly imposed on petitioner,....en affirmotive
duty to take such measures es vere within his and appropriete in the
circumetances to protect prisoncrs of WA¥e... (Metter of Yermeshita, 14 USL
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Wookly 414 of Fob 4, 1946,) The accused Iwanaml in his position as commanding
officor of the Fourth Nevel Hospital had the power to prevent thesec atrocitics
but did not cxcroise it, On the contrery he acquiesced in and ordered these
crimos, .

Finally, spocificotion six of Charge IT chorges the accused Ivanami with
Nebetani, Okuyoma and others wtith o violotion of the lew and customs of wor 1i
that ho did "provent and cause to bo prevented the honorsble burial of cight
(8) Americen prisoncrs of war," Tho cvidence shows that the nccused preventod
an honoreble buriel of the eight Americans involved in the Januery incident
by unnecessarily dissecting and mutileting their bodics and in thc noture of
the finel disposel of the bodics, This was in clear violation of tho duty
imposcd upon him by Title V art. 76 of the Geneva Prisoncrs of Wer Convention
of July 27, 1929 which states, "Bolligerents shell sec thet priscncrs of wer
dying in captivity ere honorably buriedesess"”

In eonclueion, gontlemen, the proseecution fecls that it has proved cvery
ellegetion of 1l nine specificetions thot heve becn lodged rgoinst these
ninoteen nccused and thot they all stand puilty cs charged, Unlike the accuscd
Iwenami in his specch to the beyoncteers end saberers of the two dcfenseloss
tmerjcens, we do not appeal for revenge but for justice = justicc for the
unlawful killing of ten defenseless fAmcrican prisoncrs of wer, Justice
domands thrt these violetors of the law of wer be punished.

JIVES P, FENNY,
Lieutenant, USK,
Judge Advoente.
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CLOSING /ROUMENT IN THE C/SE OF THE FOURTH NAVAL HOSPITAL DELIVERED BY
SUZUKI, SA120, TOKYO, IN BEHALF OF THE ACCUSED OISHI, TETSUO; /SLMURA,
[ YOSH g S{BURD: T./NAK

J HUN FE =T LA O RUNUS TEE

If 1t please the cormission:

Ls I open my orgument, I wish to cxpTess ry sincerc gratitude snd
appreciotion for the imperticl judicial proccdure and dignity of & law court
which this commission hes meinteined throughout the entire trial, .

= PLRT ONE =

1, In the prcsent casc, on unprecedently large number of people, nineteen,
occupy scnts ns eccused end thoy rre being tried togcther in & ecse in
joinder, This ecese, however is elerrly divisible into three ineidents
alleged in specificrtions 1, 2 end 3 of Cherge I respeetively. If we observe
stil]l more closcly, I believe this ease con be divided into two categories,
namely, the experiment incident in which eight prieoncre of wer were experi-
mented upon and in vhich the deceased Conmander Okuyrme wae involved end the
oxceution incident in which 2 prisoncrs of wer were excouted, in July 1944.
lmong the 19 accused with the cxeoption of Irneneri end Sakagami, the remaining
17 aecuscd erc cherged with the July cxccution ineidont end have no connection
with the experiment ineident whetsoever.

These two ineidents I believe should not, in the firet place, have boén
tronted jointly. Joint trial mey ot times, aceording to the naturo of the
case, prove to be detrimental to the acoused, As a matter of fact, we find
the following remarks by the judge advoeate in his opening etetement of the
presont cescs:

"'ho charges and specifiestiocns in the instant cese elloge the murders
of ten captive Imeric-n prisoners of wer by and throuvgh the actunl
participation of the ninotcen defendonts presently bofore this conrission,”

This statement, I belicve ean be rogarded es tho initiel prejudice with whieh
the accuscd, particularly Komikowa end the other 16 connceted with the July
execution incident, have had to suffer for being jointly tried with the
experiment ineident., Furthermore, Medienl Officor Nekemure, who suddenly
disappoered in the coursc of cross-cxaminetion by the defense counscl, related
beforec this commission such a horrible description of the experiment incident
that 1t tonds to profuce goose=-pimples on all those who listened to him, But
thie gruesome marrative hed no connecticn whrtever with the accuscd releted
to the July ineident, I em sure it wes e sceret of the Fourth Navel Hospitel
which the ninctecn secused, including Twenaml, heerd for the firet time in
this court, This story revealed by the tostimony of Nekemura produccd e&n
impreeeion that the Fourth Neval Hospital as & whole hed been verveded by
such a grucsorme snd dierel atmosphere end thet it thercby operrted in e most
detrimental manncr egeinst the accused connceted with the July ineidoent, We
dofinitely must not cloud our cleer vision in juding the responsibilities of
the nocusod connectednwith the July incident, by the emotionnl impressicn
rocoived from the testimony of the experiment ineident, We must control our
emotion, we must settle our eurrents of feeling, end vith a calm attitude we
met undorteke a rational scrutiny concerning the mature of the July ineident
and the responsibilities of tho accused in the war crinme,

The experiment ineident and the July exceution incident both pertain to
the Xilling of prisoncrs of wer, end the asccused Iwenami vho was the herd of
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the hospitnl during the occurrence of both incidents, i cherged for both
ineidents, But both incidents definitely must not be regerded es o series of
killings of prisoncrs under the continuation of the seme intent or will on the
part of the accusod Ivanami, who was the heed of the hospital then, We must
remember thet a peried of six months clapsed between the two ond thet the
nnture and cvents of the two inecidents were ontirely different, T believe
those vho have closely scrutiaized the ovidAcnee produced before ihiu court
vi1l without fail concludec the same opinion,

Mcdicel Officer Okuyeme who played the prineipel pert in the so-callod
experiment incident, diecd in action., Mecdicel Officer Nabotani comritted
suicide. (And from the dete of suleide entered in the denth ccrtificete, I
boliceve it wos cormitted ofter he had lerrned thot the incident wes being
inquired into as a wer crime, or immedistely prior to his being apnrehended
in Sugemo Prison,) Thus we cannot lerrn the truth of this experimont incident.
But we cen surmise without error, from the testimony of Medical Officer
Nekemura, that this cxperiment wes not conducted in the presence of ell the
medical officers in the hospitel, but thet it wes performed in secrct by three
nedical officcrs Nobeteni, Nakerura ond Okuyema, On the other hand, the July
oxccution incident wes one of the events of the hospiteal, conducted in broad
daylight, before almost ell of the hospital personncl who were mustered under
the form of a genoral aseembly on the hill within the hospital premises.
Furthormore, the herd of the *ospital delivered & gncech in en imposing style
before a1l who were assemblod, thet the rcoson for axccuting the prisoners
was that they hed unlewfully bombed the hospitel, Morcover, the persons who
aetunlly performed the cxecution were ¢l osen by the head of the rospital
Iwanemd, from the persons who wero agsomblod ot the scene, This wes nct an
incident plonned by e particular group of men connceted with the hospital, and
scerotly cerricd out by thom, My eolleague Mr, Akimoto who is in cherge of
the aecused Ivenemi's dofensc, will argue in deteil concerning the rosponsibil=
ity of Iwenemi, My ergument will coneern itself with tho position and
rosponsibility of the accused who were Twenami'e subordinates end who were
ordered to do the actual act of execution ot the sccne.

2, It is alleged in the charges and epocificetions thet both the experiment
ineidont and the éxccution ineident were incidents involving the killing of
prisoncrs of wer cormitted by the aceused Ivanami together with his subordin-
ates, But when we consider and summerize the evidence produecd before this
court, we find the relation botween the defondant Imenemi end his subordinete
Surgeon Commender Okuyana in the oxperiment incident, and the relation betwecn
tho. sccused Imansmi end his subordinates whe participeted in the actuel act
in the oxecution ineident, ere quite difforent, Thot is, Surgeon Commendex
Okuyama played the principel part in the experiment incident, These words =
prineipal part = perheps are &n understatement, Perhaps I should rather sey
thot this incident wes brought about by Okuyama without the hoed of tho
hospitel Ivenami knowing of 1t, The intent of the accuscd Tuenami was not in
petion in the leest in the occurrence of the incident,

It seens thrt Okuyema's charncter and disposition were cceentric,
occasionally found in o scicntist who is over=soalous in the spirit of
rescarch. Difforing from the normal person 1t sccms he wes cndowed in great
noasure with thet chereeteristic of a certein type of sciontist who
trensecnds any ider of morslity and sonso of good or bed whieh predominate
this sooular world, From tho standpoint of psyehopethology, we might surmisc
thrt he might have been a person who hed lost the equilibrium of mind end who
was suffering from e sub-conseious disorder.
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Thot this cxperirent incident was brought about by Okuyeme, who possesscc
l on cbnormel character, while Ivanami knew nothing cbout it, ie the true pictur: }
of tho ineident, It is truc thet Ivenami performed & part of the blood test
in the cxperiment incident end assistod in the dissection after the experiment-
but the cvidence is insufficient, or rather there is hardly any evidence to
infer fron the fact thet Iwenami assisted in the blood test that Iwanami hed
from the begin~’ng the inteulion »f performing thet horrible experinment
topether with Okuyome,

Once there was a child who was very fond of fishing, The child said he
wes going fishing, so his peronte showed him how to edjust the rod end line,
The child without knowing whether it was right or wrong, went and caught n
fish in encther person's pond, Bringing home the fish, the child proudly
shoved it to his parent and asked him to holp cook the fish, The paront on
lecorning how his child hed come to get the fish, wee emberresscd ond became
worried, But the prrent could not very well go over to the neighbor and ask
his perdon, because it would be a disgraec, £nd yot, he cou’d not throw away
the fish which his child had taken the trouble to cetch, beceuse it would be
e wnsteful thing to do. So the perent portly hclped in cooking the fish; and
leeturcd the child on the fret thet it wes not right to fish herenfter in othcr
people's nends without permission,

I believe the relation between Iwanami and his subordinetes Okuyann,
Nebetani and others, rescnblcs the relaticn between the parent end the child
rbout whom I heve just told. The perent did not cooporate in ectehing the
fish from other peoplec's pond,

\ But, the reclation botween the accused Captain Iwanard end his subordinatco
in the July oxccution ineident 1s quite the contrery to the ebove menticned
cxperiment ineident, In the execution inecidont, Captain Iwanemi, who wes the i
herd of tho hosnital and who wee a deportment heed took the initietive, His
wee the guiding hend and role, It wes the defendont Iwanemi who dotormined
to kill the prisoners in en cxecution, and it wes he who carried it out, His
subordinates were utilized es instrumonts, Imanemi's subordinates in this
incident were merc instruments completely deprived of their own free will,
The subordinates were utilized as tools through the form of orders., The ects
of the subordinntes in the July incident entirely differ from the ncts done
pursuant to ordinery superior orders, I shell diseuss this point in detail
loter,

If wo should observe this July incidont by confining the issue only to
the reletion between the rccuscd Iwanemi, the herd of the hospital end the
accused who were his subordinates, it secme that the opening statement of tho
judge advocate hos hit upon the truth, I believe the judge advocate &escrves
ndriration for the concise and vivid style in which he accounted for this
situetion. The judge ndvocote relates the gist of the July incident in his
opening statement r8 follows:

"In July of 1944 agnin the /lst Guerd Unit hed confined two lAmecricens,
Inaneni decided upon their decth.

"Ivenomi had epsembled neerly the entire hospital personncl on thet day,
L special assembly hed been callad thet afternoon ond the enlisted men merched
by petty officors to the hill, The occasion was so importent for Iwenami thet
nearly oll the officers of the hcspitel were forced to attend,
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"Captain Ivanemi made & speech in which he pcoused the prisoncrs of hevir
wantonly bombed the hospital and upon the ecnclusion of his spcech he ordered
their cxecution,

"They were reluctant to partieipete in whet they knew wes coming, How=
ever, thcre is no doubt thet they ell did participatec and 01l did follow the
ordors of Ivenardi,"

Ls an ergument on the foete of the cose, there is nothing to odd or
supplement to the above statement,

3., A8 a oriminal case the July incident 18 a very simple onc, But, whet do
we mean by the participents in the July ineident? Specifically, who stabbed
the prisoners with a bayonet or a gpoar? 4nd for the deeth of the two
prisoners whrt ¥ind of responsibility should be irposed upon the perscns who
stabbed end cut with swords by order of Iwanamd?

On thesc threc issucs we differ in opinion and interpreotation with the
judge edvocete.

Specificetion three of Chorge I reeds as follm}:

Tvenerdi, Kemikeva, Oishi, Lsarurn, Yoshizawa, Hommn, Watenabe, Tanabe,
Mukei, Kowashima, Savwada, Taneka, Namotame, Takaishi, Akebori, Kuwabara,
Tsutsui, rnd Mitsuhashi did each and togother wilfully, feloniously, with
promeditation end malice aforothought, and without justifisblc ceuse, essault,
strike and kill, by bayoncting with fixed bayonots, spearing with spears and
by becheeding with swords two 2) Amcrican prisoncrs of wer, narcs to the
rolator unknown, both then and there held eaptive by the armed forces of Japen.

(1) Prom the face of the specifieation, it is not clear what persons among
the 18 pcrsons: named rbove, stabbcd and whet pcrsons bohended with swords,
So, on the fecc of the specification, it can be inferred thrt the judge
ndvocate adopte the following interprotation: thet those who stnbbed end
beherdod egroed with Iwenemi to kill the prisoncrs ond peted together under
the concorted ond common intent, end therefore those perscns who speered and
bohorded should eonjointly teke the responsibility for killing the prisoncrs
with Imenemi who dotermined upon ond ordered the executicn, This intorpret-
rtion, however, I believe is in error,

It woe Ivanami, the heed of the hospitel who resolved on cxecuting the
prisoners in the J ineident, In cerrying out this resolution, Captain
Tvenami ordered o gencral essembly of tho hospital personnel, and performed
in broad deylight before almost the entirc hospital persemncl, the execution
of the prisoncrs, as if it wcre an avent of the hospitel, Those who stabbed
with sporrs end bayonct thet day, were unexpoctedly picked by the orders of
the hond of tho hospitel, from among tho petty officers, who nsscmbled at the
sceno, pursuant to tho order for general assembly without knowing whet wes
going to happen, After tho stabbing was over, Oishi, Msamure, Yoshisawa were
then, nlso, unexpectcdly appointed and ordered to cut the nock of the
prisoncrs, The above facts can be sscertained beyond dispute by the testi=
mony given in this ecourt, But, thero is no ovidenee whotsocvor, showing that
the persons who werc ordered to stab or beheed by Iwanemi, hed plotted in
rdvance with him to cxccute the prisoncrs, or had dotermined in advence, with
him whot part each wes going to have in the excoution, There is also no
ovidence to prove the allegation thet Ivanami togother with those who etabbed
and cut had organized o spocial crime group, with eommon intent and matual
undoretanding to kill the prisonere, and thot through this group made
preperations and ccrried out the exoeution,
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Therefore, the persons who stebbed or cut in the present case, did not
E heve any irtont to concert from the boginning in the killing of the prisoners : \
If thorc wore intent to concort in killing the prisoners, they should all
conjointly take the rcsponsibility for the donth which resulted, regordless
of whother oach perecn's act, hdd any dirocct relation with the prisoners
donth or not, In the present case, however, each person wes seprrately
ordered to steb, scperctely ordered to eut the neck of the prisoncrs, and
they all ncted according to thene orders,

There wns no mutusl understanding or agrecment to stab the priscncrs
betweon the perscns who stebbed: nor wes therc eny mutuel understonding to
k111 betwoen tho stebbers and the persons who cut, Aecording to the separete
order of Ivanami who solely hod the intention to perform the execution, cach
person, merely in a spesmodic manner octed 1ike an instrument, It wes only
Twannnd who posscssed a consistent and contimued intent to ki1l the prisoncrs.
Tvanerd personally admitted this in his testimony.,

It this point, we must note thet the following classifications mey be
mede, when the rets of twe persons are connceted in committing e certain
erime,

The first is when two or more persons plotting to commit a certain erime,
end under this mutual egreement, perpetreted the crime by ecneerted action in
order to rehieve their common cnd, For cxample, when scverel perscns plotting
to ki1l a person assault him with their pistol end cerry out the plan and kill
him, This case corresponds to the prosent classification, In this case there
{8 no necd of inquiring who rctuelly fired the pistols, whose bullet hit the
victin, or whose bullet inflicted the mortal wound and coused tho victim's
[ donth. In this cesc, thoy #11 conjointly should beer the responsibility of
the deeth and 211 should be guilty for murder, I

The sccond classificetion is, when through the ects of two or more
persons outwerdly appeers to be perpetrated in a certein crime, esscntielly
therc is no plotting or agreement in intent among cneh other, For example,
¢ ond B hed o quarrel on the stroct whieh eo provoked the indignntion of
! that L shot B with a nietol, But when & fired, simltoneously from another
place € fired et B, €'s intent wrs %o Xill B and rob him of his money. B
dicd, In this casc, it 1s noceserry to investigote mimitely and determine
whothor A or G's bullet caused the death of B, If this deeision cannot
be made, then neither & nor C should be held responsible for the consummntion
of the crime, Because, in this crse cs there is no agreement to kill B
by o neerted action, it is not permiesible to combine the actions of A and B
and deternine the causality concerning the death of B, The responsibility
should be separately detcrmined, &4ccording to the clnssificetion in American
low, A's cose would merely constitute voluntery manslaughter and B's caso
murder,

Tho third claseificntion is when, though the acts of two or more porsons

f | are perpetrated in a certain erime, only one person has the intont to commit
the crime and tha others are totally frce of any such intent, For cxamplo,

vhen o doctor with an intent to kill a pationt, decelves the nurse and has
her inject poiscm end kills the pationt, Tho nurso did the cetunl act of
injeetion bud d4d not have the intent to ki1l the pationt end did nct know that
tho injected modicine was poison, In this casc, only the doetor is responsiblo
for the rurder and the nurse is not, The samc can be scid when o porson
rekes another person who is totally lacking in intent to murdor, realises tho
formor'e intemt to comrit murder by impoeing upon the latter mental and
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phyeical duvcess, Another cynmrle is, when 4 intcnds to kill B and rob him of
his moncy, }iv t, A has C who know nothing sbout this intent;, induce B out
into the field, 'Then, 4 gets D, an oxpert shot, and together shoot and kill
B, After thet & with anothcr person E robs the dead body of its money, In
this cesc, the person rcsponsible for murder and robbery is 4 enly, the
responsibility ~f C, D ond FE should be determined rcspectively for thelr
scprrate acte, Ouviously, t would not be legally proper to hold oil I, G,

D and E responsible for mucdor and robbery,

I affirm thet the rclrtion botween Iwanemi and his subordinetes who
participated in the July inecident, corresponds to the third elassificeticn
mentioned sbove, This July incident is definitd}y not a case where Ivennmi
and his subordinates plotted ond killed the prisoners cs menticned in the
first clnssificrtion, Therefore ve rust detormine seprrotely whether they ore
rosponsible for murder or not., In this ecase, it is not legrlly perrdseible
to combine the rots of erch individunl ~nd hold all responsible for the
result ¢f the death of the prisoncrs ond therc is no reeson for a person who
hrd no eorron intention of plotting to be held responsible for n consequence
cnuscd by another person's cet,

Next, I sholl ~rguc upon the interprctotion of perticipants in the July
ineidont, The strtus of Coptein Tancde rnd the rther officors and petty
officcrs, who though rsscmbling at the scene were not hendcd eny sperrs or
bayoncts nor ordercd to cut the ncck, is cntirely of » different nrture as thei
of o paeser=by who 1ic o hooter, wrs just for fun wetching, while & murder
wns taking ploce in the street, It is only proper to regrrd rl] who nasembled
ot the scene of the July incident as pertieipents in the cxceuticn, Beenuse,
this cxceutien incident een be rogerded as nn event of the entire hospitol,
The nctuel siturtion ot the scenc thet dry, @oes nct permit us to interprct
thot only those who stebbed or beherded should be regrrded rs the pertieipont
in thrt cxecution ineident, Therefore, if those who stebbed or cut are held
rosponsible es Iwonemi's nccomplices, then ell the persons who assemblod ot
the scene should likewise be responsible, On the other hend, if Capta‘n
Tancde nnd the cthers vho by mere chence were ordered to woteh the execution
cre coneidercd ~8 heving no responsiblity, then the persons who were ordcred
to strb or cut shou'd be trerted Jikewise, If not so, it would be illogical,
Not only is it illogienl but it wou'd be unfair in view of assuming the
responsibility of this ineident,

If the petty officcrs, who were procticelly forced to teke the beyonct
and speer, snd cocrced to steb with the word of commend, arc rasponsible, thon
would.not the rcsponsibility of the renking officers at that timc, who though
being nt the sccne did not stop Ironord and who eelmly wetched bo hervier?

The judge advoeete, in spitc of the renlizeticn in a frirly correct manncr
of the truth of this ineident, I believe hes comritted o grrve error in the
interpretetion of eriminal responsibility,

I reitercte, if the petty officers who stabbed, and Oishi, Asarmure,
Yoshiszove, vho cut with swords arc responsible, then all Fhosc who csscmbled rt
the scenc of the execution that dry should be r@ponsibIe end ell should be
indictcd. And if the persons who were speetators et the scone of the gomerel
assanbly, ore rceponsible end arc not indieted, then thosc who were ordered
to steb or out have no rcsponsibility ond rre not guilty,
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