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ARGUMENT FOR THE ACCUSED INOUE FUMIO DELIVERED
BY AKIMOTO YUTCHIRO ON 29 MAY 1947

] R EREEREES

Qour Honor, the President and Members of the Commission,

I would like to urge a finding of not guilty for the accused Imoue
Fundo,

Before entering the main discourse of my argument, I would 1like to
place before you sone inspiring historic illustrations of oriminal cases
tried in Japan and the United States concerning the independence of
Judicial power and the maintenance of the sanctity of trial as reference

naterial in your judgment,

The first example is the Otsu Case which is farmous in the history of
oriminal cases of Japan, The incident is one in which a Japanese police-
man tried to injure a Russian Imperial Prince, It happened before the
breakout of the Russo-Japanese "'ar when the feelings of both the Japanese
and the Russians were about to collide with each other.

A Russian Prince was making a trip around Japen, and he arrived at
Otsu in Shiga Prefecture when a policeman, with his false patriotism,
tried to injure the Prince. This became a serious international affair
between Japan and Russia. At that time Japan had a constitutiomal govern-
nent in force following the examples of the advanced civilised states in
Burope and Anerica, and she applied the methods of thase civilized states
throughout her judicial system. She strictly followed the fundamental
principle of mutual independence of the legislature, the executive, and
the judiciary., Especially, concerning the independence of the judiciary
she held a grave attitude that no power of any state could influence,

However, her national strength could not equal that of the other
advanced civilized states,

At that tine, Russia was one of the strongest countries in the world
and made light of Japan. So she preesed Japan hard in the incident of
the Prince and requested Japan to deliver the criminal, However, since
this crine was conmitted by a Japanese in Japan, it was natwrally under
the Juriediction of the Japansse court, It was not permiesible for a
constitutional state to deliver the criminal to Russia, Japanese agree-
iment to this request nmeant suicide for Japan who intended and tried to be
& civilised state, 8o she firnly rejected this request, Then Russia
made a second request, and asked Japan to conderm the oriminal to death,
The circumstances were such that, if J did not agree with the s
diplomatic relations between Japan and ein would have been severed and
state of war m arise,

S0 the Japanese govermment ordered tho Minister of Justice and
® hdvocate General to dotermine the findings and conderm hin to

=

-I1'-

he
deaths




* O ¢ t 0

After the hardships of the Meifi Restoration, Japan was able to !
| become one of the civilised states of the world. But if she had spen~ |

President Xojima was very much surprised to hear about this situ-
ation, He stated that this was a serious violation of the constitu-
tion and that the infringement of the judicial power by the executive
I had to be repelled on any accounts If not, Japan could not exist as

an independent nation, He went himself to Otsu with the judgee of the
supreme court where he encouraged the judgee of the district court of
the place. On the other hand, the Judge Advocate General, the chief
investigator and others, were staying at Otsu, and the Minister of
Justice also went to Otsu, They urged the judge advocates and pressed
the judges hard, Thus, a violent struggle was enjoined between the
prosecution and the judicial staff, But, because of the earnest efforte
of the judges, mot to speak of President Kojima, a fair trial was able
to be conducted after all, and the position of judicial power was main=
tained, And the Japanese judicial system could develop to the advanced
state in which it is today,

The resukt of this trial brought about an unexpectedly good result,
Russia came to adnmit the civilisation of Jepan, This is a page in the .
history of the Japanese judicial system of which we Japanese lawyers

ara pr‘ﬂud-

desspidssEsasnassan

The second historic story happened in the United States in which
the prosecutor protccted the independence and the solemity of judieial
power, and I tirink you are aware of it.

In 1933, a murder was comritted at Bridgeport, Comnecticut. An
Episcopelian minister was murdered by somebody, but the eriminal could
not be found or arrested. In order to evade the blame and the uproar
of the people, the police arrested an inmocent citisen. They compellod
Hntnl;n’:nnmnrulinn, preduced many dublous witnesses and tried to
m‘] .

At that tine, Mr, Homer Cunnings, a prosecutor, in spite

of the
overvhelning pressure and threats of a political party, insisted on

finding of not guilty for for the accused even at the risk of his life
and was successful in proving it, The duty of the prosocutor is not

: to punish the accused, but to protect justico in behalf of the state.
Don't be defeated by power and don't stick to a narrow-minded profee~
sional sense. This was his noble, righteous belief. With this belief,
he protected the independence of judicial power in a crisis, He is
really an admirable man,

! g W




=

() C t D

but the judge and tho prosocutor who alloged the orime must cooperato
in this in their ownm position to maintain righteousness. I believe if,
in this way, the trials arc fairly carrioed out, the responsibility of
those persons for the maintenance of tho luuili order can be fulfilled.

Primarily, the punishment imposed ought to be limited to what is
really necessary to maintain order in a state or a society, It is
based upon the moral standards of socicty in gemeral, and is an instru-
pent which is necessary and inevitable to maintain order. 'e must not
forget, howover, that if it axceeds the necessary limit, it can not
attain its purpose but on the contrary the state,

Mr. Jhering, a German scholor of erinminal law said, "Punishment is
Just like a double-odged sword, and if we misuse it, both the coriminal
and the state will be injured. The most important thing in criminal
law i to know the 1life, the powor and the value of a man," (Jhoting:
Zweek in Rechet I, 4 aufl,, 8.292.f,)

The purpose of punishment is still loss revenge as it was in barb-
arie daoys, nor it is a mcans of retribution as it wvas in the feudal age,
Now, in the judicinl system of the civilized states, thovough education
is given tc the eriminals in society and will again contribute to
eocloty and mankind, As judicial histoyy shows, the Amorican judicial
systen gave this cxample and other countries followed it. It is a
principle which stands rejected in the erininal code of today that a
orimc muist necessarily be punished,

Law st not be cold and crucl., In a Japanese trial, the phrase
"tears of the law" is often used, Law has a warm hoart and tears of
synpathy, It ie not a mere cruel formality, If acte constitute crines
in forn, some of thenm are pernissible becausc of the moral standards of
soclioty, some of thom are really to bo sympathized with and some of them
are committed through neoceseity. According to these subjective and of-
Jootive circunstanece, thore arc provieions in somc cases that the act
doeoe mot constitute & erimo, In some casecs sentence may be remdtted,
and in some casee the sentenco may be legally mitigated, ascordisg to-
the eircunstances, There is also a systen of probation. As is oloar in
the history of judicial systems, probation was originated by the United
States and all othor countrios followed the exarple,

However, the law ig not a living being., It is the nan who makes
it livo or die, If it were a cold man, the result will be like a devil's
work; but if a warm man, a divine work. We may foel this keenly whan
wo ptudy the progress of tho history of judieial systens and particular-
ly tho history of trials.

The accused is not alwaye o criminal, The subjcctive and objective
oircunstances carefully, reloasc those who must be roleased and punish
thoso who rust bo punished, It is most important to oonsider the
application of law within the linits necessary to maintain peace, order
and good nanners in the soclety.

I shall onter my main discourse in the light of tholamtt-m. 1
hope for your careful considerstion for these points,

A

The facts 4in this case are clear, Tho problen 4is thoir legal
interprotation;

The firet problon is whethor this military court, am Ameriocan gourt,
has jurisdictiom over this casc, and the second probleg is whother the
aote of the acoused in this case are logally permissible, or in other
words, whother they logally constitute crimes, ’

"3y [’].I‘
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Concerning jurisdiction, I argued in detail in my preceding argu-
ment, so that I have stated my contentions and will not repeat them
But, I would like to point out the inconsistencies in the opin-
ion of the judge advooate in order to prove ry assertion.

The judge advocate insisted that Japan loat her sovereignty over
the Marshalls, a Japanese Mandate, on acoount of her withdrawol fron
the League of Nations and as a result of tho Cairo Conference, and thore=
foro she had no sovereignty over Jaluit at that timo. Fhile saying
this, he also statod that tho Criminal Codo of Japan was effective in
the place as local law, and applied Article 199 of tho Code to this case.

As to jurisdiction, ho denied Japanese sovoreignty and insisted
that Amorica had jurisdiction because it is now an American occupied
' | territory, Of courso, I don't deny the oxercise of Anmcrican jurisdistion
' over tho cascs in tho territory after the occupation by the Anmerican
Forcos.

Howaver, this casc occurred in Jopanesc territory, and the natives,
who were Japanese subjecte, violated Japaneso laws, and the Japanese
Government punishod thon according to Japanese law. The person who
carried it out was a Jopanese subject. If we consider any aspcoct of this
case == porson, place and tino == Japan alone has jurisdiction over this
case when it is a crime. Although Japan was defeated, she is still an
indopendent nation, Japanose laws still oxist and arc effective. Japan
|  has jurisdiction ovor any Japanese who is in any place in the world.
But, in roality, if the erininal is in a foroign country outside the
sovoreignty of Japan she can not exereise jurisdiction then and there.
But it doce not moan that she lost hor jurisdiction. IF tho country
whoro the eriminal livos has signed a bilateral or multi-lateral Ex-
tradition Convention, it is the custom in international law that Japan
can roqucst that country for the extradition of that criminal,

Thoro ie no such law in any country of the world vhich adnits juris-
diction of a eountry over an offansc of a foroigner in a foreign land
only bocauso tho eriminal is at prosent in that country.

| The judge advocate stated that Amorica had juriediction over the

| ecase of a foroigmer in a foreign country bofore the place was occupied
by America, only beceuse tho place is now Anerican torritory, This
opinion is not admissiblo in any rospect whatsoevor, bocause it affirns
the above said illogality.

Bosidos the judge advocato neglecte tho ex post facto prineiple.
At presont, in any civilized states of the world, tho ox post facto
principle is strictly obsorved in tho application and the interprote~
tion of laws,

The judge advoecate made use of the ex post facto prineiple concorn=
ing tho application of criminal law, and violated the principle of tho
law of criminal procedure., Of course, it is subject to argunent as
to whother the formation of a law of procedure which violates the ex
post facto principle is good or not, But it concerns only whethor the
establishnent of such & law is good, so that, in so far as such a law
is not yot establishod, the ex post facto prineiple should be obeerved
4n the law of proccdure, This is snestablished thoory among the juriste
\ of tho world, The chargos of this case clearly violatc this theory.

I firnly neintain that this court has no jurisdiction over this caso.

Bspecially, I would like to ask tho Commission to pay attention to
the following:

The place where the sct of the ascused was cormittod is at present
Anerioan occupled territory, and America now has the jurisdiction over
the place, 8o tho fact that this caso is just the sane as one in Amer~
ican torritory in tho transition poriod in which both the new and old
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| affair, ﬁnplmnhnwhhmldwmmmmm,nﬂn
ghe now has the jurisdiction over the place. Therefore, the United States
can exercise her jwiﬂinﬁunhﬁnﬂmnoﬂrhmﬂnﬁmm
nitted after January 1946 when she occupied the place.

The relation between this case and the United States is the sane A8
lmuinuhinhnqrinimlﬁnwuﬂttdummmnforammu
| pow living in Anerican territory, and there is mo further relationship.
| Therefore, in such a case, nnJ;thawuaﬂrnfiﬂﬁ:th-uﬂlﬂnllun
subject has jurisdiction over the oriminal, The only procefure which
remains in this case is that the Japanese govermment, the country of
which the criminal is a subject, must ask the United States, in whose
territory the criminal is living now, to deliver the criminal according
to the Crininal Extradition Convention, Anerica has no jurisdiction
over this case on any account,

Therefore, it is unlawful to try this case in this court, an Anerican
| oourt, only because the criminal is mndminten-it.mmmpidw
| the United States. i

As I have explainoed in detail in -y objection concerning juriediction
in this case that it is not a war erino, I shall not repeat it here, But
the judge advocate might insist that the United States, the belligorent,
has juriediction over this case, by nedintaining that this is a war crime
i{n vhich spies were punished ﬂthautprmiuultmluullegdinchargo
| II. Of course, the "epy" alleged in Charge II is different fron the ono
stipulated in Articles 29 and 30 of the Hague Convention, and is the
| mgpy" as set forth in the Japaneso Criminal Codo. So this crime is
‘ treason. It is inadnissible to regard this case as & war crime and to

the Hague Convention only because tho sane tern "spy® happen to
be used. 1 shall arguc later on this point,

Howovor, Even if wo assune that this is o war erino, o belligerent
ua.ntryumtl.nnu.ldhwmmtmmnmhumaummm,
or protecion of the law, Uﬂnhtdwthauﬂlﬂmlmumtnth:t
sountry., For instance, the United States can exercise her jurisdiction
ml:nhmmm#hwpmplonrhﬂwmwudmﬂ:uﬂwm
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However, .according to the charges in this ocase, specification 1 of
Charge 1 states: the acoused "did, on or sbout 8 April 1945, on Jalud®
Atoll, Marshall Islands, wilfully, feloniously, with preoneditation and
nalice afor t, without justifisble cause, kill, and cause to be
killed, seven (7) unarned native inhabitants of the Marshall Islands,
nanely, Raliejap, the wife of Raliejap, Niohet, Anchio, Ochiro, Siro and
Lacojirik", and specification 2 theroof states that the accused killed
apd caused to be killed the native, Ralime, in tho sane place in the
sane condition on or about 13 April 1945, and both specifications allege
that this viclatos Article 199 of the Crinminal Code of Japan. -
oations 1 and 2 of charge 2 allege that the accused punished and caused
to be punishod, theso natives by idlling.

Then, in what oirounstances and with what reason did the occused
exocute these natives? Let us sun up the tostineny of the witnesses and
state the outline as follows, -

In February, 1944, Kwajalein, the locotion of the 6th Navnl Baso
Headquarters, fell, Jalult Defense Garrison was eut off from overy
neans of transportation to the rear and the surrounding bases. Losing
1ts home base, the Garrison came directly under the command of the Compan=
der-in-Chief of the 4th Fleet, But only a fow tele-corrmnications be=
tween the two bases were nade at all, In March 1944, the Commander=
in-Chief of tho 4th Floet sent a dispatch to Rear Adniral Masuda, the
Suprene Conmander of the Jaluit Defense Garrison, which said "Fron now
on, all adninistrative and judicial affairs of each base shall be dealt
with by tho Supreme Cormander of the base", Thus the said Suprene
Co-nande? was vested with the highest authority, and, under his lipdt-
lees authority, all nilitary, adninistrative and judiclal affairs wore
carried on,

At that tine, Jaluit suffered from intense eir-raids and bonmbard-
pents by warships day and night., Especially, were the air-raids terriblo,
Thoy cane overy day sevoral tinmes with groups of ton-odd planes talking

pa:rt.

Under such conditions, provisions, arnanent and armunition ran short;
buildings, facilities and transport ships werc all danaged. Jaluit
literally becane a ruin, Health conditions of the mlitary personnel
becane poorer day by day, Military discipline sank lower and lower. It
was afraid that not only the natives but military nen and gunsolu might
dosert. The Defensc Garrison was really in proeesing circunstances, only
one step fron tho death,

These eireunstances wore node elear by the tostinony of Major Furuld,
Capt, Inouo and lst Lt. lorikawa, and I think that the Connission ie al-

ready woll acquainted with then through tho preceding case,

Under these dangercus, pressing circunstances, an unhappy incident
occurred; which is this case.

About the end of March 1944, eight natives of Mille Atoll, nanoly
Raliejap, Raliejap's wife, Anchio, Heibet, Raline, Ochira, Lacojirik
and 8iro aprived at Jaluit in two groupe. One group, nanely Raliojap,

his wife, Anchio and Noibet sneaked into Jaluit Ieland, at the southorn
end of Jaluit Atoll, and enother group, namely, Raline, Ochira, Lacojirik
and Siro into Chitogen Village at the northern end of the Atoll. These
nativos, after plotting togother, killed a Japanese guard, P.0. Tanaka,
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Atoll, In May, about 600 natives deserted in a mass and tho defense of
Jaluit was completely destroyed on account of that,

These facts are proved by the prosecution's witnoes lst Lt. Morikawa,
the witness for the defense, namely Manako Tatsuichi, Fueta, Kiyoshi,
Furuki, Hidesaka and Inoue, Fumioc and by the deposition of Tanaka, Masaji.
I shall cite a part of their testirony as follows:

In such an emergency and orieis, the nost important thing for the
Jaluit Defonse Garrison was the maintenance of military discipline, In
other islands, riots and desertion of natives, military nen and gunsokus,
and rebellion of Koreans were so frequent at that tine that sone units
were destroyed on account of then, However, owing to the stremuocus
efforts of Rear Admiral Masuda, the supreme comnander, Jaluit was able
to naintain itself in soneway or other, In such a serious tine, the
sneaking of Mille nativos into Jaluit as spiecs was ah inportant affair
which wn:;:ll.d influence the axistance of the Jaluit Defonse Garrison a
great deal,

Rear Admiral Masuda consulted with Lt., Cormander Shintonme, and in
his presence ordered Captain Inoue and Lt, Morikawa to inveetigate the
natives. As the result of the investigation, the crines of the natives
which I statod above wore brought to light and deternined., Masuda thought
that this was a very serious affair vhich concerned with the lives of
the Jaluit Defense Garrison, and worried sbout the fact that the slightest
nistake in dealing with this affair night couse the destruction of the
Japanese Forcea,

He enlled Major Furuki, who was then going around the outlying
islands for inspoction, back to the Headquarters.

On 3 April 1945, he sumnoned Lt, Cormander Shintone, Major Furukd
and Captain Inoue, to his air-raid shelter, held a consultation concern-
ing tho trial of thesc natives, and gave then the order concerning the
organization and the procedure of the trial, On this point, Major
Furuki testified in general as follows:

Masuda called us and said, "As the result of the inveetigation, I
found that the natives of Mille Atoll who sneaked into Jaluit on 31 March
did not drift ashore. But it is suspocted that thoy were orderod to
act as spies by the enery, killed a Japancse soldior, stole boats and
provisions for nilitary use and doserted, If it is true, it is o
sorious affair for the Jaluit Defonse Garrison, At present, we have no
neans to send thon to the local court at Ponape or the military oourt
at Truk, 8o, according to the outhority vested in me, I shall hold a
trial by speecinl proocedure with the ranking officers on Jaluit, Lt,
Comnander Shintone and Major Furuld, you are appointed as judges with me.
Captain Inoue you are appointed as a judge advocate,®

Rear Admiral Masuda nado his air-raid shelter the roon for the trial,
and the trial continued with the said nembers fron April 3 till April
9. The trial for four (4) natives of Raliejap's group began on the 3rd
of April and was finished on the fifth, and four notives of Ralino's
group wore tried on the 6th and 7th, On the 8th, all of these accused '
od together, Of course, the investigation was pade parallel
trial, and Masuda wont hinself to the place of confinement
exarined then direstly and contimued the trial, On the 8th of April,
all facts of what these accusod had done wore established,

Tho orines of murder, theft, spying and treason conmitted by the
#ix natives axcluding Siro and Neibet were clearly proved, and the orinme

of spying cormitted by Siro and Neibet was clearly established.

In order to establish these facts, the boats and other articlee
carried by the acoused, especially the clothing of P.0, Tanaka who was

3
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killed by them, == (on the boat the nane of 66nd Garrison and on the
coat the nane of P,0. Tanaka was written) and the report of the command-
ing officers of Jaluit and Chitogen districts into which th ves
sneaked were introduced as evidence,

On April 8, after the examination and consultation, Rear Admiral
Masuda said that the sentence would be announced the next day and
Captain Inoue had to prepare his opinion which he would deliver as
judge advocate and Lt. Commander Shintome and Major Furulkl as
would prepare theirs.

On this point, the Judge Advocate asked the witness Furuki, “At
the end of the exanination and consultation of the 8th of April did Rear
n
to

H

Admiral Masuda order them to judge whether the sccused were guil
Answer: "No he did mot. But ===", The witness tried contimue his

testinony, but the judge advocate stopped hin,

Thon, the defenre, in the cross-exanination of the witness, asked
hin to show clearly what the nmeaning of "consider the 'Hanketsu'!™,
which Masuda had spoken was, The witness tontified that "Hanketsu!
includos the finding of guilty or mot guilty aad also the decision of
the pentence and that this is comnmon kmowledpe in a Japanese trial, I
an very sorry taat the judge advooate tricd to give an impression to the
Connission that the counsel instructed the witaess on this point,

We, the defense counsel, have no desire except to ask for a fair
trial. Our consciences do not allow us to attempt a statenent differ-
ent fron the fact, Of course, the definition of "Hanketsu" is not an
irportant question, But, we hope that there will not be slightest mis-
understandings concerning these pointe for the sake of the accused and
for the honor of the Jananese defense counsel, So we tried to intro-
duce as evidence a statencnt of the accused which had been submitted to
the Judge Advocate General of the United States Navy through Judge Ad-
vocate Flynn in Septenher 1946, many days before our arrival om Guan,
Through the objecticn of the Judge Adoveate, we could not do what we
hoped, But the contont of the statement is not at all at variance with
the testimony of the accused and the othor witnessee in this court,

I would like to show that generally, there is no such systen apg
findings in Japanese trial procedure, In Japan, in any trial, we don't
decide whether the accused is guilty or not guilty bofore the sentence.

After the exanination and the comsultation is over, the president
of the trial decides on a verdict of guilty or nmot gullty, If the acou=
ged is not guilty, Bhe announces that the accused is not guillty. If the
acoused is guilty, he amnounces tho sentence at the sane tine, This
final procedure at the court is called "Hanketsu", In the American
procedure, there are two different note, finding and sentence. But in
Japan, they are not separate but unified., So we can not think that
Masuda ordered the judges to oconsider whether the accused were guilty
or not guilty, I have nade this comment in order to aveid nisunder-
standings.

Then on 4pril 9, the last examination and consultation was held at
the aireraid sholter of Rear Adniral Masuda, At this tine, Captain
Inous stated his opinion as to punishment of the acoused as a judge
advocate, According to the testinonies of Major Furuki end Captain
Inoue, the contante of the opindon weres

"These crirdnal natives were all attached to the Jopanese Defense
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esert from the atoll by an American officer,

O
nilitary nen and gunsokus to
After th

theft, spying eand treason in the Japenese Criminal Code,
the onery, the orime of destroying nilitary

and

annihilation of the Imporial Japanese /rned Forees, So, according to
law, they deserve the doath pontence becausc of th
Hmwldmmtmthemuf'ruul
ese Criminal Code, both of them minors, I hope that they will not be
given the donth sentence. It will be better to confine them under guard
on the island next to Emid] where no natives are living and make 4%
impoesible for them to act as spies."

. m;“
Rear Admiral Masude anpounced that all of them should be sentenced to

"As to the punishment of the six adults, my opinion is quite the
sone as yours, My private feeling is that it is unbearable for me to
execute the two children, I think I sympathisze much more tham you do
with these young natives because I have many childrem. But you must
consider the actual condition of Jaluit, Ve are now on the verge of
annihilation, In these pressing circumstances, if the condition of our
forces were known to the enemy, and if: the desertion of natives, mili-
tary nmen and gunmokus happen, we would soon be annihilated, Although
these minors are small in physical appearance, their mentality is as.
well developed as adults. I can not let them make contact with the
natives and still less the military men and gunsokus. But I am not
thinking of how to carry out counter-intelligence., Since the time when
the erimes of the natives was brought to light, I thought and thought
day and night about how to deal with these minors, In fact, Ralime,
the ringleader, deserted last night and we have not yet found hin, have
we? Then we think of the fact of the desertion of the criminal, there
is only one way in order to paintain military discipline and protect us
fron annihilation == that is to execute all these natives.” He stated
the above opinion sorrowfully and did not take the opinions of Furuki,
Shintone, and Inoue into consideration. Then a judgment paper was pre=-
pared by Rear Admiral Masuda who in addition wrote the order to execute
the natives, He read it and ordered Captain Inoue to perforn the
execution.

"hen Captain Inoue received this order from Adniral lasuda, he
stated, "I an very sorry for the children and I can not execute them.
I beg you will allow me not to execute the children, I would like to
consider whether or not there is any other method then the execution of
these children, so I beg you to postpone it for a few days."

Furuki testified that Rear Admiral Masuda replied to this plea in




about 11lth of April, Masuda assembl-
ed all the judges and Captain Inoue, wrote the order for the execution
of Ralime, at the end of the judgment paper and ordered Inoue to perfornm
axocution, = This is the testimony of Major Furuki,

Captain Inoue also testified as follows on this point:

"On April 9, the last examination and econsultation was held., After
the exanination and consultation, Rear Admiral Masudn anmounced the sent~
ence of death for all eight natives. And, then and thore, in the pree-
ence of “ajor Furukl cnd Lt. Commander Shintomo, he orderod me to per-
forn the exocution., The arder was written at the end of the judgment
paper, He read it and gave mo tho order, This judgnent was announced by
Rear Admiral Masuda as the result of the exnmination and consul
and the order of execution was given to me as tho result of tho ammounce=
nent of the death sentemece. So I balioved that it was a legal order by
the law, and axecuted the natives by shooting. But, as to the execution
of the two under-aged natives, I stated my opinion that
forgiven, That was, I said that I hopo they will be forgivem in so
or other, and that if it was impossible to forgive them I wanted to have
a few days to think about it. But Masuda

After the exeoution of the eight natives was completed, on or
1ith of April, the execution of the death sentence was announced by
Adrdral Masuda, the supreme commander of the Jaluit base. The announce-
nent was:

"Natives of Mili who sneaked into Jaluit at the end of March killed
a Japanese scldier, stole military property, deserted, werc assigned the
duty of spying on an Americann ship, smeaked into the operational area of
the Jaluit Defense Garrison and spied, Since thay were such serious
erininals, we sontenced all of them to death and oxeocuted then, Se we
hereby announce it as above,"

Those ara the salient feantures in this ineidont, the outline of this
case, And these focts were proved by tho testinony of the witnesses both
of the prosecution and the defense,

Surming up the tostimony of all tho witnossce, the autharity of
Rear Admiral Masuda, the supreme commandor of Jaluit Atoll base, to hold
a trial by speecial procedure is as followes

After the fall of Kwajalein in February 1944, Jaluit was
isolated and the transportation to the othor bases were cut off, Jaluit
Atoll was o total battlo field, and under intenso attack by enery craft
all men were in battle position. In peace time, Jaluit Atoll wos adnin-
istered by the South Scas Governnent at Palau, the civil court for the .
area was at Ponapo, and the regular Military court was at Truk, But the
transportation betwoon e and J t was entirely out off,
and therc was no court t. To 9
der-in-Chief of the 4th gave an al
supreme comrmander for the of Ji or
*"From now on, administrative Judioial
shall be exe:'eised by the suprenme
regard to
in the supremc commander of the area for
already a battle field and was in more
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over affairs of a very wide scope other than military and after that it
wag not necessary for him to ask directions from the Commander-in-Chief
of the 4th Fleet."

Also the doocument prepared by the head of the Investigation Section,
2nd Demobilisation Bureau, the Japanese Government, which we introduced
as evidence says: "Jaluit was already a battle field, and was in more

ious ciroumstances than a place in which martial law wae enforced,

efore, though martial law wos not enforced in the area, it is admitt-
ed that the supreme cormander of the base could exercise the same author-
ity as a commanding officer under martial low," and certified the state-
ment, Therefore, there is no doubt that Rear Admiral Masuda had the
mtrtuﬂmiu judicinl power in dealing with the native criminals

ChBO.

Bven if we assume that there was no such order, the supreme command-
er of the base could have naturally dealt with the case by his authority.
rtation to the other bases was entirely ocut off, and it was oom=~
pletely isolated battle field in the middle of the ocean., If there is
no organization which exercisesd judicial authority, in such a place, whp

: deals with the offenscs comitted there? If the American foroes were in

their place, the supreme commander of the base would have done it, It
is unnecessary to say that there is not other woy of dealing with the
offenses,

Then it is quite natural that Rear Admiral Masude dealt with these
offenses by his authority,.

I have stated the facts in thias case as they were, according to
the propor reason and evidence.

Do these facts violato the Japanese Criminal Code and the lawe and
customs of wor as are alloged in Charge I and II? Law ought to be a
product of the morals of civilised socioty. The above mentioned acts
are properly permissible from the point of view of the moral standards
of civilised soecioty, 'Then we interpret the law, we must not fall into
one-side, narrow formalisn., 'To must fully consider the inevitable cir-
cunstances at that time and the nental state of the person from the fundo-
nental point of view of the morals of soeciety. I am convinced that the
acts of the accused in this case do not constitute a erime. I would like
to state oy reasons as follows:

Charges I and II state, ®wilfully, feloniously, with promeditation
and molice aforethought, without justifiable cause." I wonder on what

grounde such an assortion wos nade, It is only a utilization of a phrase~
ology used for conventional crinee, and can not applied to the faots in
this case,

This case ie not that of ourdor of imnocent peoplgs The natives
who were subject to the Japanese Arned Forces committed, in the faco of
the enemy, such felonies as murder, theft, ond treason, intorfored with
tho military operations and endangerod the existence of tho Defense
Garrison, According to law, those crines were carefully examined and
consulted upon and after the judgnent was announced thoy were exeocuted.
8o, there is naturally "justifiable cause", The question is whether or
not the procedure which they carricd out according to law was cormpletse,

or not is was legally pormdesible, That is what we muet
Judge. Mumtnm-tiuhmhm;w. l.nntnrl;n
murder depends the substance the act itself,
ﬂmmﬂtumm-.mmm
is the result of a nistake in court procedure, The
Judge Advocate has nmade a great nistake in this point,

I shall state the grounde upon which there was justifiable cause
as followse:

Let us observe the relation between the offenses of the natives

37 (1)*
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in the charges and the provisions of the Japanese Criminal Code and the
Japanese Naval Criminal Code,

Article 8l of the Japanese Criminal Code reads: "Every person who
by conspiring with a foreign power has caused hostilities to commence
against the Bmpire, or who has joined an enemy power in taking hostile
action against the Bopire shall be sondemed to death,"

Article 83 reads: "Every porson, who, with the purpose of bene=
fiting the enery power, has damaged (destroyed) or rendered unfit for use
a fortress, camp, vesscl, arns, ammuni train, elootric car, railroad,
telegraph tur telephone) lines, or othor e of thing for military
(naval) “1;1‘ shall be condemned to death or punishnont with penal servi-
tude for e

Article 85 reads: "Evary person who has acted as a spy for an-
eneryy power, or has aided a spy of an enemy power shall be condemmed to
death or punished with ponal servitude for life or not less than five
yoars, The sane (punishment) applies to every person who has disclosed
a military (or naval) secret to an enemy power,"

Article 86 reads: "Every person who by methods other than these of
tho proceding five articles has given an eneryy power any advantage or
has injured the interest of the Empire shall be punished with limited
penal servitude for not less than two years,"

Article 87 reads: "Attempts of the erines in the preceding six
articles shall be punished.”

Article 199 reads: "Every person who has killed another person
shall be condermed to death or punished with penal servitude for life or
not less than three ycars."

Article 203 reads: "Atterpts at crimes in Articles 199 and 200,
and the preceding article shall be punished."

Article 54 roads: "Then a single act resulte in soveral crinmes or
when the means or tho result of cormitting a crime constitutes another
erinec, sentence of the gravest punishnment shall be given."

Article 1 reads: "This law ghall be applied to cvery person who
cormite erines in the Jepanese Empire."

Article 2 reads: "This law shall be applied to any person who
comnits tho following crines outsido the Enpires ... 3) The crimes of
Articles 31 to H ee -'

Article 23 of the Naval Criminal Law reads: "Thosc who have done
the following action for the benefit of the encry shall be condemmed to
death: 1) Td destroy or nake impossible the use of ships, arms, amruni-
tion, and the places, buildings and other things used by the Navy ...

5) to allow a lack of arns, anmmition, provisions, clothing and other
munitions, ««s"

Article 24 reads: "Those who have given naval facilitiee to the
gnery or injured the Japanese Navy with waye other than those ptatod in
the forogoing two articlos shall be condemned to death or life ternm or

above five years imprisonnent,."
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Art 'rﬂ.cﬂ'ndn "One who, morﬂngtuuﬁur woupa{ cormdte
mutu&torthrutaungmralhﬂlhowﬂdmﬂur . B
Inthnrm:nntthnm.lifaorabuvaﬂnrmlmmmtorm-
finenent.,

Article 65 reade: "Those who, forming a clique, cormit a erime in
tho preceding article shall be condomned as follows: 1) In the face of
the enery the ringleader to death or life imprisonnent or confinement, and
the others to life or above seven years' sorvitude or confinement ...‘

Articlo 70 reads: "The attempted arime of Articles 50 to 61, é1-3,
and 62 to 68 shall be punished,”

Article 76 reads: "Those who desert to the enemy shall be condemmed
to death, or life imprisomment or confinement.®

Article 77 reads: "The attenpted cripe of Article 73 Item 1,
I Article 74 Iten and the preceding Artiocle shall be punished.®

Article 79 reads: "Those who burn down arms, oamsunition, pro=-
visions, clothing or other goods for naval use piled up outdoors shall be
condemmed to such penalties as followss 1) Committedin war time, to
death or life imprisonment ..."

Artiole 82 roads: "Those who destroy the things named in Article
78 or railweys, telegraph wires, or passage on land and sea for naval
\ war uso, or pake thenm umsablo shall be condermed to life or above two
years! imprisomnnont,”®

Articlo 84 readst "Tho attenptod crimes of Article 78 to 82 shall
bo punished,®

Article 2 reads: "This law shall also bo appliod to those who
gormmit tho orines mentioned below, though they may not be naval officers
or sailors: 1) The crimes of Article 62 to 65 and thosc attempted
oerinmess e 3) The erincs of Articlo T8 to 35- lll.

Article 4 reads: "The naval officers and sailors who cormit erines
of Maval Criminal Law or other lawe or ordinanccs in the occupied terri-
tory of the Japaneso Forces are troated as thosc who cormit then inside
tho territory of Japan, The above clausc shall also be applied to
Japanese, foreigners who have followed the navy, and captives, though
they may not be naval officers or sailors,”

Tho six natives includirmg Raline naned in Charge I and II of thie
case, were Japancse subjects. Thoy, acting jointly in pursuance of a
common intent, Eilled a Japanese Guard, csusod a theft of nilitary
property, deserted to the eneny and committed troason againet the Japan-
eso Erpire, All of their ecrines were of evil nature, and violated the
ebovo cited Japanose Criminal Codo and the Japancse Naval Criminal Codes
Besides the erinos of those natives wore all boldly and flagrantly com=
mittod in the face of the enery, If the U.S, Forces had been in place
of the Japanose foroes, they would have as severely puniehed then as
the Japanoso forcoe did. It camnot be denied that any nilitary force in
the world would punish these orinmoce sovaerely in the face of the enery.
8till more was it notural for the Jananese forcce at Jaluit Atoll who
were then suffering under inexplicably pressing oircunstances to conderm
" those orininals to death,.

ﬂ-mﬂmﬂmﬂ#mmnrthauumiwmm.
As to the age of 8irc and Neibet the testinony of the witnesses does
not always colncide with one another,

The witnoss Manako Tatsuichi was living on Takown Island where
Sirc was also living, o he is tho nan who Inows the ege of Siro best.
According to his testimony, Siro was about 1§ years old. And "Siro was
memmupmlmmﬂ He am=
in detail that it is a very hard job usually performed by adults,
idering these points, his testimony that Siro was about 15 years
old mst be accurate, ."{m
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the Japanese Forees would have been complotely destroyed. It is need=
less to say that it was a neccesary act done in case of emergency in
order to save the axistence of all the Japenese Forces.

Article 37 of the Jacancee Criminal Codc statee: “Unavoldable
aots done in ordor to avert prosont dangar to life, liberty, or property
of onos sclf or another porson are not punishable, orovided the injury
cccagioned by such actes docs not extend in dogrces beyond the injury
endeavored to be avoided. According to circunstances, however, punish-
nent pay bo mitizated or romittod for ncts excoeding such linmits."

This provieion can be applied not only to & person but also in
such a case as to save the lives of all nen in an army unit such as in
this case,

Article 17 of the Japanese Naval Crirdnal Code statos: "Unavold-
ablo acts done in order to maintain military discipline in the face of
tho enory or in caso of emorgency on shipe arc not punishable,®

Article 22 of tho Japaneso Arry Crininal Codo statos: "Unavoid-
able nets dono in order to maintain military disodpline in the face of
the onery or in case of emergency of o unit shall not be pumished.®

I think, in the United Statos /rny and Naval Crimdinal Laws, there
must be the sane kind of stipulntion also,

If unavoidoble acts done in order to naintain ndlitary diseipline
in the face of the enomy or in case of cmergoney of a unit are mot por-
rdtted by the law, it would be imposeible to carry out nmilitary opera-
tion, I believe that tho aot in this case is properly pormissible by
theso provisions,

That I an talking about now is not the responsibility of the acou
sod Inoue but that the prelude to tho ordor of axecution given to Inoue,
that is the decision of tho exnnination and consultation, is justifinble.

Inouo only investigated the caso os an investigaotor, and only
statod his opinion on tho case ms a judge advocate, He had nedther
authority nor responsibility for tho exanifiation and consultation or
the judgnent., He received the order of execution fron Masuda as tho
result of the judgnent and only perforned tho execution as his legiti-
pato business., So the responsibility of Inoue is different from that
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of examination, consultation and judgment, I shall state it later, But
in short, the punishment for these natives was imposed according to law,
and there is no unlawfulness nor abusk in it. I believe that the Commds-
sion will admit this.

The next point is whether the procedure in the trial of thes
nativee is legal, As all witnesses testified, this is not a
progedure, Noedless to say, it was a trial
ably done in order to meet special circumstances in the face of the

eneny.

At that tioe Jaluit Atoll was in more serious a place than an area
in which martial law was enforced, Although martial law was not formally
in foreo in the area, it was clearly much more serious on Jaluit than in
an area in whieh pmartial lawy was in foree.

Primarily, nmartisl law is enforced in a place other than a battle
field in such a cases as vhen the place is undor a dire emergency con=
dition such as a battle field, In such a case, the suthority of each
eivilian govermment is linited or cespes, and the nilitary
is ‘and enforced by the supreme military commander of the
district. It is needless to eite the stipulations, as oach country of
the world has such stipulations of the Martial law,

At that tine, Jaluit was isolated under the siogo of the enony,
as ite tronmsportation to tho other basee was cut off, It was in such
presesing ciroumstances that tho supreme compander of tho base had mo
way but to emforee oilitary govermment, If the U.S, forces had beemn
in that place, there would have been no othor woy to meot the eircunstances,
Surely not. Then we must refer to martial law before considering how to
enforece military government, Of course it is unnecessary to be restricted
by only the provisions of martial law. It is an important problem to decide
what the best way wae in this case and if there were any proper way other
than this., Then what mersures had to be taken in this case?

a
:
{

As reference, I shall cite the provisions of martial law:

Article 2 of martial law states: "There are two types of area under
martial law: one a war area and another a besieged area. 1) A wer apea is a
place marked out to be guarded in case of war or emergency. 2) abe sieged
are@ is a place marked out to be guarded in case of siege or attack of an
enemy or other emergency.® At that time Jaluit was in more serlels cir-
cumstances thah the "besieged area" mentioned in the above article.

Article 6 of the same law states: "The following officers are empowered
to enforce martial law: an army commander, division commander, briga@le com-
mander, m_n% or fortress commander, garrison or detachment ml.
or commander=in-chief of a fleet, fleet commander, naval station commander,
or specirlly aopointed commander.” MNot to speak of the commander-in=
chief of the Ath Fleot, but also Rear-Admiral lasuda, s garrison comrander,
had the authority to enforce martial law of his own accord. Desides, as the
witnesses have testified, the above said order of the commander-in-chief
of the 4th Fleet substantially proclaimed martial law,

Article 10 reads: "In the besieged area, sdministrative and judicial
affairs shall be under the charge of the suthority of the commanding officer
of the district......" ———
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Article 12 reads: "If there is no court in the besieged area, or com=

| smications are cut off from the court which exercises jurisdiction over the

area, all civil and crimisal cases shall be tried in military courts." At

that time there was no court on Jaluit. In peace time, the court which

exercisdd jurisdiction over Jaluit was the local court of Ponape. As the

v'ttmu testified, transnortation was entirely cut off to the military couwrt
Trok.

Article 13 reads: "In a besieged area, no appeals for retrial are
allowed in a trial of a militery court.,” Therefore, it is the principle
J that no appeals are permitted, This is also provided in the Naval Court

Martial Code ms particles 420 and 421 do not include the soecial court
martial in an isolated aroa.

Article 8 of the Neval Court Martial Law reeds: "Courts martial are
organized as follows: ... (6) Isolated Court Martial., (7) Temporary court
martial."”

Article 9 of the same law states: ",.. an isolated court martial is
established specially in e district surrounded by onemy when a declaration
of mertial law ie made, A temnorary court martial, in case of necessity
during war and navel operations, shall be specially established in a naval
unit.?

Article 10 reads: "... In an specially established court martial, the
commanding officer of the unit or district where the said court martial is
established shall be the president."

Article 17 resds: "A temporary court martial shall have jurisdiction
over the following cases: ) In the case of an accused who is under the
command of supervision of tho commanding officer of the unit where a court
martial is established. 2) The case of an accused defined in Articles
1«3 who committed a orime either inside or outside the jurisdiction of the
courtee..."

According to the above provisions, the trial procedure with which the 31
accused Inoue was concerned belongs to the temnorary court martial, a kind
of specially estrblished court martial.

As to the members of the court martial, article 31 reads: "In a court
martial, judges, nnvy legal officors, and navy police shall be appointed.”
Article 32 reads: "Judges shall be appointed among maval officerse...."
Article 33 reads: ".., In a special court martial, the commanding officer
or a direct superior may apnoint judges among his subordinate admirals
in caseoof emergency.”

Coneorning the organisation of the court, Article 50 statcs: "In a
special court martial, the commanding officer may appoint naval officere
or officials ranking with officers as judges in place of the legal of-
ficers."

It is quite prorer that, eccording to the above provisicns, Masuda,
Shintome Furuki wore appointed as judges and, since there was no
officers on Jaluit, Inoue was appointed as judge advocate in place of
legal officers,

-;;( 16)»




in the trial by special procedurc in which the Aeccused Inoue participated.

In the provisions of judicial procedure in Naval Court Martial Law, the
defense iz stipulated in article 87 to 92 incl. Article 87 reads: "The
accuged may select a counsel for his defense at any time after the charges
are preferred against him....." But article 93 provides: "Provisions of the
preceding six articles shall not be applied to a special court martial.”

Thereforo, it is proper and legal that no defepse counsel was present

Concerning trial, article 96 of tho Naval Court Martial Code states:
"The consultation of judges shall be held and séttled by the president,
Its proceedings and the opinions of judges shall be kept in secret."
Article 97 states: "The judge advocate shall state his opinion previous
$0 those of all the judicial members....." As is stipulated in the afore~
said articles it was quite proper that the examinations and the consulta-
tions by special procedure in which the accused Incue participated were
not held in publie,

Rear=admiral Masuda, the president, held and settled the comsultr-tion
of the judges, and the opinions of the judges were kept secret, Inouwe, in
his duty as judge advocate, could only state his opinion, so thet he could
know the result of what he said. Therefore, he had no responsibility for the
result of the trial,

As to the ergument, article 100 of the Maval Court Martial Law states:
*The decision of the court shall be made after the oral argument is made,
except whon there is any epecial stipulation contrary to it. A ruling in
an opdn trial shall be given aftor listening to the statements of the parties
In any othercascs, it may be given without these statomonts, except when
thero is o spocial stipulation eontrary to it.

Article 102 states: "The announcement of the court decision shall be
given by declaration in an open court, otherwise by sending a cooy from
the tenor of the trial nroceedings unless thore is a spocial stipulation
contrary to it." Article 260 ststes: "If it is necessary, a witness may be
quest ‘oned eithor at a designated place other than the military court, or
at his domicile." Article 265 states: "An examining judge shall have the
same authority as tho court martisl or the president when he examines
witnosses." Article 267 states: "A judge advocate may omit the oath of the
witnoss, whon he examines him," Article 369 states:"A case which concerns
a sentence of death, 1ifo or more then one yoars' imprisonment or confinem
ment shall mot be tried without defense counsel, except when the sentence
is announced #n opon court.® Article 372 statest "The provisions of the
preceding three articles (Art. 369, 370 and 371) shall not be épplied’ih °
the specirlly established court martial." ,

According to the nforesnid stipuletions, tho partics to a trial, as a
principle, make their statemont in the court. Dut it is admissible by law
that in mwome cases they make thom ouBside the court as provided in article
100, Also, mccording to articles 260 and 265, witnosses may be questioned
outside the eourt oven without taking oaths. I have already stated that the
stipulations concerning the defense counsel aro not applied in a specia
establishod court martial. This is clear in tho provision of articles
and 372, and defonse counsel is unnecossary. Thon in the procedure im which
the accused Inoue narticipated, the only party to the trial is the acoused.

In a trial procedure, the accused were mot present at tho court to make
»33(17) "
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8o the defense does not deny that this was evidently in violation im
this point of trial procedurc, Put this is the only point that is dif-
ferent from the rogular procodure. Howevery each witnese has testified in
| the lmmthntthwalidﬂtﬁmuﬂthajukummhlmm
to the place whore the accused were eonfined, listoncd to their stetements,
and also announcod the semtence thero,

If only thoy had taken the sccused to the court, it would have been a
rogular trialj but, tho fact was, on the contrary, tho judgos went to the
confinemont place of the accused. Is that the reason why this trial is
11logal? I ask tho commission to take carcful consideration of this point.

In fact, a vory caroful judgmont was made, a moro formality was wanting
Is that tho fact why ho was alloged to hove committed murder or to havo .
violatod the laws of wmarfare? Practically speaking, can a very caroless
procodure be déomed a complote trial if omly it ie comnlete in forn? Of
course, comparod with a comnloto trial such as this, it might heve many
fault:, But at that time, 2,000 Japsnoso soldicrs were hopelossly isolated
en & solitary island in tho ocean undor rain of shots and shells. Thay
resolved to fight to tho est man and werc in position themselves in the
skirmish linos. S+ill they carricd out the bost trial thoy could. Having
no sufficient sholtor from air-raids, was it ‘ossiblo to hold a trial
comn-rable to ono im poaco time? If theso nmativee who committed the erime
of desertion, woerc present at tho cogrt while the trial w-s in session,
thoy might be able to oscapo during tho comfusion of air raids, If they
could have doserted, thoy would have given information about the Japancse
forecos to tho enomy and would havo causod the defoat of Janancse foreos.
Even if they could hot heve oscaped, it is certain from the testimony of the|
witnossos th~t during the judgment, any men at the trial, not only tho naé
tivos but also tho senior officers would have been and werc in a dangorous
position as rogards air raids. Isn't it logally permissible in such a
condition to si plify the procedure? Yes, it is admissible.

Article 37 of the Jaranose Criminal Codo states: "UWnavoidablo acts done
in apdor to avort prosont danger to lifo, liborty, or pwoperty or onesalf
| or another person rrc not punishable, provided the injury occasionod by
such actd does not extond in dogree beyond the injury cndeavored to be
avertods according to tho circumstances, howover, punishmont may bo miti=
grted or romitted for acts exceodng such limits.”

Soction 642 of Wherton's Criminal Law, vol, 1 states "Section 642,
Sacrifice of another's life, omcusable when nocossary $o save one's own.
The canon law, which ldes at the basis of our jurisprudence in this respect,
excuses the sacrifico of the lifc of anothor, and whon the two are roduced
to such oxtromitios that one or tho othor must dic....."

This is called "Nostand" or "Etat de nooesite”, and this 1s provided
not only in tho Crimdnal Code of Japan, but also in the eriminal lawe of any|
of the civilized courtrics of tho world, I think, of oourse, America har
tho same provision.

#hat could be avoided in this case was tho destruction ef the lives
and property of 4,000 military persomnel, gunsokus, and natives which
groatly concernod the rike or decline of Japan. Then was lcet was nothing
but the statements of the accused in the ecourt, As 1 stated, under the
necessary ciroumstances, it could not be helped, Even if there is mo
luhﬂhiﬂulﬂhhﬂlthquhmmlmmww
law tho aforesaid act is vermissible under such necessary cireum-
stances, Still moro, article 37 clearly shows that it is legally admise-
sible, th,lthmmhwmthmuﬂﬂmﬂ
procodure is proper and logal.

“33(18) "
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Then, according to the sentence legally announced in this specially
established court martial, Roar Admiral Masuda ordered Captain Inouo, the
Judge advocate, to execute these natives. According to thislegal order,
without any suspicién, Inoue, Fumio, &ffter fulfilling his duty as judge
ni:r:ch;ta, earried out the ex-cution. The testimonics of erch witness agreed

Ba

Therefore, the phrase “without justificable cause® in Charge I and II
in this case how no ground and 1s a mistake. ZThis case legally has a
Justifisble cause, I believe it is quite clear on tho legal grounds I
have just montioned,

Next, I would like to stete my legal opinion about the responsibllity
of Inous, Fumio. The most importeut thing 1s the limit of Inoue's respon-
sibility. Inoue has two responsibilities: one the respomsibility as a
judge advocate vho participated in the trial, enother that as an axecutioner
who carried out exscutions, These two were performed by the same person.
But it is a gross mistake to think for th-t reason that those responsibilitiesy
have any relation, ‘

We must not forget that the relation between these two acts is entirely
broken by the acts of other persomns, namely the irial and the judgment, in
which Inoue, the judge advocate, could not take part. I hope thet commission
will take notice of this point.

First of all, I would 1ike to explain the responsibility of the judge
advocate who participated in the trial.

The duty of the judge advocate is provided in Chapter 6 of the Naval
Court Martial Law, Article 67 of which statesj "The judge advocate shall be
subject to the commanding officer and shsll have the duty of investigation
and orosecution," Artisle 70 states: "In the speciallyestablished court
martial or in a naval port court martial, the commanding officer may ap-
point a naval officer or an official ranking with an officer as a judge

advocata,. n

As provided above, the duty of the judge advocate is to investigate
orimes and to indict the suspects when he finds them to be criminals. In
more detail, he scarches out the crimes, investigates them, and after he
indicts them, he explains to the judges the roason for their indictment
and states his opinion. That is the duty of a judge advocate.

To try the accused, to find —hether they are guilty or not, or to
determine the nunishment or the torms of the punishment are the duties of
the judges, and the judge advocate can not take part in them, There is no
exception to this rule, in any judicial system of the world. This court
dlso is based on this rule.

Article 95 of the Naval Court Martial Law states: "The trial shall be
done by consultation of a certain number of judges," Article 96 statee:
"The consultation of judges shall not be held nublic, The consultation of
judges shall be held and settled by the president. Its proceodings and the
opinions of judges shall be kept in secret." As is elearly provided, a
distinetion is made botween the duty of judges and that of a judge advocate,
and they can not intervene in the duty of one another, In the aforesaid
trial by special procedure, the defendant Inoue was the judge advocatep
Rear Amiral Masuda, Lieutemant Commander Shintome and Major Furuki were
the judges, and Masuda was the presiding member. This is evident by the
testimony of the witnosses.

ny3(19)"
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Then, 4s there any 1llegality or unlewfulness in the acts of Inoue
as the judge advocate? There is nome wha from the point of view
both in fact and in law. Let us consider investigation firet. Ac-
cording to the lead of the judge advocate, sach investigator, though he was
in a sovere field of battle, consumed many days and effort in a dan-
gerous situation in codlectiong many witnesses and evidence in order to ful-
fill a careful investigetion, and then made a complete re-ort of his inves~
tigation. Inove, the judge advocate medd his owm investigation further,
and finished kis investigation with utmost care. Then he indicated the
eriminals and stated his last opinion as a judge advocate, and his duty was
over,

The judgo advocrte asked the witness in this court whether the investi«
gators admpistered the oaths to theitr witnesses. But in Japanese trial
prozedure, it is the prinoiple that an cath is unnocessary for the ques=
tioning of a witness by the investigetor by the judge advocate whether
in a civil court or in a military court. (Article 267 of the Naval Court
Martial Code)and as also stated in the same eode, the consultation of the
judges is seltled by the president and it is not held in public but is
kept secret. So the judge advocate can not participate in it nor know about
it.

The trial by specinl rrocedure is legal as I have mentioned above, DBut
even if we assume th-t there is somc mistaks in the procedure, it is the
responsibility of the judges and not the judge advocate. A trial is
carried on bty human heings so it is natural that there is often a mistake.
That is the reeson why thote are three higrarchic judicigre in the
trials of citilised procedure in & normal trial, the accused is allowed to
complain or recomnlain, and if there is a mistake in the substance of the
trial, he is allowed to apneal or reappeal, except in a specially estab-
lished court martial such s the one in this case,

As an extreme eyample, there are not a few instances in all countries
of the workd that an innocent accused was sentenced to death by a mistake
in verdiet. Did the judges of the trial take responsibility for that?
Were there any cases in tho history of the judiecial system of the world that
these judges were indleted as having committed murder? I have never heard
of such cases. It is antirely another thing if they comstitute crimes
from the administretive point of view. Dut anyhow it is the responsibility
of the judges. Thore is not reason for the judge advocate to be respon=
sible for the mistake of the verdiet in any trial. I think even the
judge advocate in this court who iddicted this case would not think thet,
in so fer as the aforesaid trial procodure is concerned, the accused Inoue
bas any responsibility for it. Still more, thore is no illegality or
mistakeiin the acts of Inoue as a judge advocate, as I stated before.
Concorning this, it is unnecessary to cite the theory of intent for the
non-existance of the crime of article 35 of the Japanese Crimindl Code,
which provides the rule of non-existance of corime, I am convinced that
there 1s no objection to the fact that thoacts of Inoue are fair, legal

and rightin regard to these points,.

Next, I would like to discuss the responsibility of Inoue for the
execution as an executioner in the trial,

Concerning the emecution of the sentonce, article 501 of Chapter 5
ion® in the Naval Court Martial Code tes: "The execution of the

shall be su~orvised by the judge advocate of tho cowrt martial
tired tho case or by the
examining judge of the case bolongs.®
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Aocording to this stimulation, Rear Admiral Masuda, who announced the
séntence, ordered Inoue, the judge advocate, to carry out the executicn
according to the sentence. Inouc, as the duty of the judge advocate, faith-
fully carried cvt thie proper order of exeuctica. He testified that he had
no saspiecion about iir urlarfulnoss nor mslice aforethough, and he carried
it out as his proper cn*y besed upon the law, I think that the commission
will have admitted the truth of his testimony.

Each witness has unanimously testified that Inous had beon convinced
without any suspeicion at all as to the order of execution according to the
sentence which has been legal and oroperl Not only Incue himsolf or the
people conecerned with the case, but also all men in the Japanese Military
forces on Jaluit are couvinced so.

As each witness testified, after the end of the war, Rear Admiral
Masuda was quostioned by Commander MeKimson, a captain of an American dee-
troyer, concerning the case of the execution of the natives, Thay testi-
fied that Masuda said at that time that he exocuted these natives,

Japanese subjects, who violated the Japanese laws and that he was not

of it before man and God. As we can see from those self-confident words of
Roar Admiral Masuda, ho was convinced that it was gbsolutely legal. Still
more were his subordinates. Could they doubt its legality? Of course not,
Especially Inous eould not, becasue he, as I stated beflore, completely car=
ried out his duty of the judge advocate without any unlawfulnoss or mistake.

Howover, Cherge I alloges that he committed murder, and Cherge II ale
loges he violated the laws and customs of war. Upon what reasons are they
based? I cannot h-lp saying thrt it is a surprising gamble.

Specifications 1 and 2 of Charge I of this case statoe thet the accused
did, wilfully,feloniously, with promeditation and malice aforethough, kill
and cause to be killod the natives, and that he violated Article 199 of the '
Jopancee Criminal Code. The same specifications of Charge II state that
the accused did, wilfully, unlawfully, punish and causc to be punished by
killing the natives, and that he violated the lawe and customs of war., DBut
in any acts of the accused which I have stated before, I can not admit *
those chorges, I am convinced that these charges arc a sorious mistake.

As I stated bofore, Rear Admiral Masuda, the commanding of ficer of the
unit in which the trinls by special procedurc were held, issued after the
sentence, proper orders for the execution according to the stipulation of
article 501 of the Naval Court Martial Law, to receive the orders and to
carry out the execution. The form and substance of these orders were
ontirely legal. Inoue, the exscutioner, could not refusc to do it,

Then has the exocutioner any duty to consider whethor thero is a mis~
take in the substance of the sentence which yas $he foundation of the
order? No, he has none at all, Tho highor courts alone have the right
to do it. Itiimu.hfﬁrthmuuﬁumtuhﬂuﬂrmth#thnaﬂ# ;
of the execution is issued by a logal method. He has no other responsi~ |
bility to consider the order. Besides, Roar Admiral Masuda, who '
the order of exscution was the president of the trial by special procedure
who snnounced the sentence, and also the gupreme commander of the unit.

And the order concerncd the oxeoution of the sentonce of the trial. The

acoused, Inoue, be)ioved that this order was

earriod it out as his duty nrovided in the law. Is there any 1llegality,
Hmaﬂmhum.m No one can find it from any point of
'i.ll
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Generally, the substance of a erime depends upon whether it is an anti-
social act. It goes without saying that whother it is anti-social or not,
ought to be deeided by the goneral moral standards of society at that time.
Can we pocognise any anti-social act in whié Inoue did? Of course wo can
not,

Desides a crime io an unlawful act. Even if tho act, in extermal
aprearance violates criminal law, the act is somotimes legally admiseible
or enforced as a duty on accomt of a certain reason. In such a case, the
act is not a erime,

Articlos 35 to 38 inolusive of Chapter 7 of the Japanese Crimiml
Codo provides for the non-oxistance of crimo (noneconstitution) and
permissible acts.

Now, I would like to ask the understanding of the commission and the
judre advocate especirlly in the fundamentel rulee for the interpretation of
the provisions of the Japanese Criminal Code,

The Japanese Criminal Code is divided in two parts: Book I "General
Prineinles™ and Book II "Crimes.” Bock I "Generanl Principles" provides
for the constitution end non-constitdtion of crimes, mitigation and terms of
punishments, and Book Il "Crimes" provides for the kinds and typoes of
orimes,

In the detailed treatmonts of Book II are nrovided only the kinds and
typos of crimes and the scope of punisbment thercof. Constitution or non-
constitution of c#émes, dotormination of punishment, legal remission or
mitigation of sentence and the exemption or mitigation of sentence at the
trinl are provided in the "General Principles.” In determinigg whother
the fects of tho erime nro established or what punishbonts shall be imposed,
the provisions of both two books are apphied together., 8o we cannot judge
tho fects of the crime only with the provisions of Book II, I think that
tho judge advocato made a mistake on this point. Article 199 of the
Japancse Criminal Code provides, "Every person whe has kdlled anocther
porson....," and it does not stipulate as to eriminal intent., So the
judge advocate seems to think that, in the Criminal Code of Japan, if there
is o causal relation between #he act of the doctor and the death. But that
doos not fmmediately constitute a crime, If the doctor performed the opor-
ation as his legitimate business and the patient died, it is not homicide.
Dut if, on the contrary, the doctor had criminal intent to kill through the
onoration and the patient died thercby, that is homicido. The question is
whother he had eriminal intont or not, or in other words, the existance
of o eriminal intont is n necessary condition for the consititution of a
orime,

In anothor instance, an executioner was ordered by his commanding of-
ficer to perform the exocution according to the judgment of the trial, and
ho did it as his offieirl duty. In this case there is also a caomsal rela=-
tion botwecn the act of the oxecutioner and the death of the prisoner. Dut
it doos not irmmedintecly constitute a erime. If he was ordered by a lawful
ordor from a commanding officer who had the logal authority to do so and he
porformed the cameution, it docs not constitute a crime, But if, on the
contrary, tho givor of the order hed no logal outhority to do so, forged
the order and gnve tho order to his subordinate with intent to commit
murder, and if the subordinate porformed the order knowing th-t his superior
had eriminal intent, then, that would consituto a erime of homicide.

ngy(22)"
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Then, the most important problem is thet of coriminal intent,

In®hort, I ask you to tako notice that whothor an act consitutes a
erime or what punishment must be imposod must be decided according to the
provisions of the "Goneral Principles," Book I,

And Articles 35 to 38 inclusive of Chapter 7 of the Japanese Criminal
Code provide for non-existance and non-constitution of erime in certain
cases, An act of Artiecle 199 must be considered together with the pro=-
visions of this Chapter 7 and then we can judge whether or not it constd-
tutes a erime or whether ob not it ought to be punished.

First 1 shall argue about the erim'nal intent,

Article 33 of the Japanese Criminal Code states: "Except as othorwise
provided by speeianl rrovisions of law, acts dome without criminal intent
are not punishable, A person who without knowlodge (of tho fact) has com=
mitted a grave offense (orime) crn not be pundabsd in proportion to its ¢
gravity. Ignorance of the law can not be inwoked to establish absence of i+
intent to commit a erime, but the punishment may be mitigated according to
the eircumstances."

A erime is an unlawful act with criminal intont, and it is an anti-
soeial act in substance. If an act does not deviate from the ordinay
rules of society in general, it hae no anti=-soelal charrcter., For certain
reasons, oven a dangerous act is legally permitted or deomed as a duty; in
such a case, the act does 1 * constitute a orime. So, the necessary condi-
tioms for the constitution of a erime are: 1) the act must fall under some
article of the Criminal Code and at trs .ame time, 2) the act is not legale
1y permis-ible, (Prof. Makino: Japanese Oriminal Law, pp 69 to 81).

And a crime is an act, and an act is the oporantion or execution of ine
tontion, Thercfeore, Antent 1s an important element in the consititution
of a erime, It is nccessary for the constitution of a crime that the orim=
inal has determined hie intent to wviolate tho y or right of
protection by the law (Prof. Making: Japanese nal Law, p. 156),

This certain, detormined intention is eriminal intent,

In order to detormine throt a person has eriminal intent, it is noccs-
sary that he recogniszes not only the fret of erime but also the anti=soeial
and unlawful char-ctor of his act., If he dares to comnit the act while
rocognizing the antie-socinl, unlawful character of his act, we say that
| he has eriminal intent,

And specinl cttention is necessary in pecognition of the unlowfulnees
of the nct so thrnt we do not make a mistake,

| Parngroph 3 of Awticle 38 of the Japanese Criminal Code provides:
"Ignorance of the law cannot be invoked to establish absence of intent teo
cormit a crime.esss" I think thet America has the same sort of provision.
However, this stipulation does not mean thnt the recognition of unlawful~
ness 1s not nocessary for the ostablishment of criminal intent,

"Ignorange of the law® in this article simply means thrt of
the law which orovides for punishment does not preclude eriminal intemt,

This provision is logleally natural, No one can say, "I am not gullty
because I do not “now the law of punishment., hﬁntaluuli.u-‘
and promulgated, evoryone should kmow, This article elearly provides that
inmmnfth.lnd‘punuhntunmmmmm.:i -
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But the fact that the recognition of unlawfulneess is necessary for the
establishmont of eriminal inten® has a different meaning.

By unlawfulness, we mean anti-social (agninst the logical progress of
society) intent.

If a man bolieves that his asct is permitted by the law and his belicf
has a considerable ground for ademigsion as common knowledge of society, ho
has no recognition of unlawfulness, and soc we can say that he has no orim=
inal intent,

Dr. Makdno explains the mistake of the law ns follows:

a special ground which nrecludes tho unlawfulnoss of his act, we can say t
he has no anti-socinl intention. If, from the standpoint of general morals,
it is naturally ndmitted that the unlawfulness of the act is precluded on
a coertain ground, the porson who did the act had no intent to violate -
general morals, In such a cose, ignorance of unlawfulness precludes the
existance of crim‘nal intent, On this ground, we can understand the
judgment of the supreme coprt martial in the crse of "Emakasu," This
incident occurred immediatoly after tho Great Earthquake of Kanto district
in 1923 under martial law. This is the easc of the murdor of a socianlist
Osugi, Sakae, his wife and ehild by two scldiecrs who did so by the order
of their superior., Two military police Pfe's were ordered by their
suporior, Captain Amakasu, to kill a socialist Osugi, Sakane, his wife and
his child. The two Pfo's did not think that their acts would consitute o
erime, because it was an emergercy case under martinl law, and thoy killed
them. The court martinl -ronounced them not guilty because "they com=
mitted the acts without knowing tho fnot that their act would consituto o ¢
orime.” (This judgment was announced on 8 Doemober 1923). In this 3ase,
the accused mistakenly thought thot it was permi ~ible in such er .gency
as under martianl law to kill an anarchist who woulu do evil age’ .st the
state, so they had no er._inal intent. (Dr. Makino: Japanese Lriminal
Lﬂ'p PDs 192 to 195 iﬂﬂl-}

A misteke of the law othor thon penal laws and regulations, or , in
othor words, a mistake of the law which sets forth the legal condiftions
as a baseswhich a logally affect onc's act, procludes erimdnal intent,
bocause, in such caso, there is no recognision of the fact of the erime.
For instance, if an aet is done on account of a mistake in understanding
the genoral laws othor than penal lawe and regulations, tho existonece of
eriminal indent ought to be precluded. Suppose a porson embessled the
property of other person. In this case, it 1s provided in the civil law
whether the property belongs to the other person or not, but if this porson
mistook the provision of civil law and believed thnt the other person's
property is his and took it, the erime of embesslement does not exist,

In short, if a man recognises that his-act is logally permissible, he hos
no oriminal intent. (Cr. Mokino: Japanese Criminal Lew, pp. 198-199).

This is the cstablished interpretation in Japanese case law and
theorics of today.

ds a reference, I shall oite a part of reprosentative thoories and
cases.

1. Lectures on the eriminal code by Ono Seiichiro, Professor of the
Imperial University: "Ib énly recognition of the fack of the crime suf-
ficient to establish the existence of eriminal intent? Is the recognition ¢!
of unlawfulness also neeessary in order to establish eriminal $ntent beside
that? It has been subjeot to argument, Years ago, intention on eriminal
intent werc understoed pure'y as a matter of foct, The recognition of the
fact of the crime, and a consciousness of understanding by a criterion of
socleity wes out of question. Thore was a saying, "Ignaranes ' of the law
is no excuse.® Article 38 of the Japnnese Criminal Code states, "Ignorance
dmgimmHWhammm“dwﬁuﬁ:ﬂn

(1) Even in case of maturnl orime, if tho porson believes that there H
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although the knowledge of the kaw is unnecessary, it is necessary thrt ome
be conscious, or at least thet one ean bo conscious, that the act violates a
eriterion of society, a porm or is anti-pocial. This was andvocated by
Bawding and was sunposed by eriminal scholars of so-callod the old-law,

*T intoerpret the conditions of criminnl intent in the Criminal Code
aporoximately as follows:

1. To recognize that an act eonstitutes a orime and do it while know-
ing that it is a orime,

2. To recognize the unla~“fulness of the act.

3. From the concrete ciroumstsncos of the nct when he did the act, it
enn be oxpocted that he should not act so.

*"The unlawfulness of the act comes from the foct that the act violates
the spirit of logal order, and that it violntes socinl and cultural
eriterion in substance. Thereforo, the consiciousness of unlawfulness
moy be defined ns thc state of being awnye that ono's act is unlawful in
the legal ordor or of being aware thet i violntes sccirl and cultural porms,
It violates the concept of moral responsibility to pumish such an act which'
thore has been no such uonuuin'ugﬂs 8 as in nn rnet with eriminal intent.
Years ago, such consciousncss Dd/!unlidumd a necessary condition be-
cause of absolute nationalism and the understending which was interpréted
as being preventative and peance preserving. But lately, both in theory
and prnotice, concept of mornl responsibility has come to be thorough
on this point. In the interpretation of effective law, I think thet the
noccessary condition for "eriminal intomt" is thet one is conseious, or at
lenst be vagucly conscious of unlawfulness of the rct. Practieally, in
some cnses, if a man rocognisecs the corpus delictij it can naturally be
sunposed that he is conscious of its unlawfulness. But, in some cases,
consciousncss of unlawfulness does not oxist, nlthough he recognizes the
forpus doliecti,

"If a man simply believes that his act is permissible or Rawful al-
though the act has no connection with the legol cause which precludes un-
lawfulnoes (for instanee gustifinble homicide), his criminnl intent may
be procluded in eo frr as his unconsciousnese of the unlawfulness 1s per=
fect and complete.

"L mistake in the understanding of unlawfulness depcndd upon the con=
erete circumstonces of tho nct, For instance, ot the time of the Great
Earthqunke, under martinl law, soldiors committed homicide by theordor of
their supcrior. This case was tricd by court martial and they werc found
not guilty as "they committed nct withino eriminal intent", We may under=
stand this judgment through the obove mentioned monnings.”

2. Troaties on Criminal Law by Hiral Hikoeabura (prosecutor of the
Suprome Court):

"Ig cdmsciousne=s of the unlawfulness of one's act the necessary
element for the existence of eriminnl intent? This question does not mean
that the consciousness that onets act violrtes ponal laws and regulations is
the necossary eloment for the egistance of crimimal intent. 4s 1s stipu-
lated in parngraph 3 of Article 38 of the Japanese Criminal Code conscious-
ness of the violrtion of the pennl regulrtions is not necessary for the

existancc of criminal intent. Rogardless of whother or not oneknows that
his net violates criminal law, is it necessary for him to know beforehand
thot 1s act is an unlawful act which is not legally permissble? This is
the question, If 4t is necessary and if he believes that his aot 1s o

"J3(25)"
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lawful act permitted on the contrary by law, then it can be said that he
has no eriminal intont beecause there is no necessary element for the
existance of eriminal intont. Somecne says: "Recognition of the violation
of social norme® in place of "knowledge of unlawfulness®, but I think
there is no differonce in thoir moaning. I

"] think thet the rocognition of unlawfulnose of an act is necessary.
Tho dangerous character of an act and unlewfulness of an act should be ]
recognimoed for eriminal intent, to exist, Rocognition of unlawfulness.
of an act 1s to know that thero is no cause which precludes the unlawful-
noss. So Af ono believes that there is a ecuso which precludes the un=
lawfulnoss of the act at all, we must think that the nocessary element
f::t oriminal intent is lacking oven when his boliove 1s basod uvon a
m ﬂh-

"Gonorally speaking, tho unlawfulness of an act and the dangerous
charactor of rn nct are the objective nocessary clement for a crime to
oxist, In so far ns it is necossary to recognize tho dangerous charncter
of nn nct, it is also nocessary to recognise its unlawfulness. Then we |
consider whothor a man has an anti-soeinrl ovil character violates teleologi-
enl ocriminal thoory but also in cxacting rotribution it is worthless to |
punish o man who does not recognise unlawfulness becnuse it is the same as r
puniching a man who éan not distinguish what is right and what is wrong.

»Judicial presedent of tho Supreme Court on 22 Februsry 1926:

mArticle 86 6f tho Japancse Criminal Code, the crime of breaking scals
on the marks of attachmont made by an official. In this easo, the accused
made a mistako in the interpretation of tho Law of Civil Procodure and broke
tho marks of attachment believing they were alroady invalid. Tho Supreme
Court judgod as follovs:

"Tho accusced made a migtsko in the interpretation of the law of 8iv!)
procodure and another public laws and thought that the attachment became
invalid and thrt ho had the right to break these scals. So we must say
that tho oriminal intent of this case is precluded. (The accused wrs told
by a man who nrbi$ratod this ecasc thrt he hed the right to treak tho seals
of attachod goods bocause he paid his debt to his ereditor, so he btroke the
goals and marks of attachment.)"

3., A mistake in understanding the law. In study of Criminal
Cases Vol 1 by Kusano Hyoichiro: "A mistake in undirstanding the law is the
moet inportnnt th’.l‘ in the ‘I.'haurr ef eriminnl mlm’-hllitrrtinv Draft
Crininnl Code Amendmont, ppragraph 2 of Article 11 thoreof states only
"tho punishment wi'l be excmptod," and it does not say, "ho will not be
punished.” I am vory sorry cbout this, but I am vory gled thet this judg~
mont showed a precodent that whon thore is a considernblc reason thet the
accused bolioved pormissible whet wns not normigeible for him, ho san not
be pundshed.

'wﬂthh;?-umm'hhthdtnf“nrnmnw
nounced on 4 August 1932 (Docket Vol. 11 No, 15)¢

L ¢ tho various circumstances, when tho accused was cutting
down the troos of Tokotoku Forest, he mistakonly believed thet it is
missiblo because tho custom of Tekotoku to out tho trees of I
in this case for family use within such kimdt as not to cause shortage for
tho use of the dam. hﬂnpnmtmm.a“-}rum“ﬂl




for his doing so. mmmammum--mnu
eriminsl intent, so it doos not constituto a erime of theft,

'Mljdpantmthtmmlfthamnmﬂmﬂthtnﬂm
conseiousnoss of unlawfulness of tho sct is nocossary for tho ostablish-
mont of eriminal intont.

"Prosumably, it h-s becn o widoly-advocated theory from yoars ngo that
an intention, or eriminal intont, is a simple rocognition of a eriminal
fact, But latoly, not only thq rocognition of a eriminal fact but also the
conscicusnoss of unlawfulnoss of an not beeamc nocosenry for tho ostablishe
mont of eriminal intont, and tho importamt condition for tho eriminal
intent bocamo tho amimmn of unlawfulness, But this vew theory
bocamo tho ostablishod theoty of todmy. It is probably beeausc moral
responsibility of res~onsibdlity to obsorvo a norm, vory gnportantessss
& has bocome unnoe-ssnry to discuss to amy extont as in tho past
whothor tho mistake conmeorns tho fact. That is, if a man rocognises the faq
but doos not rocegnize its unlawfulnoss, and the fnct that ho was not «
sonsolous of its unlawfulnose chould be condormed as carclossness on his
part, he is ht responsible for tho orror of uhlawfulness in
tion to his intchtion; snd if his error should bo comdomnod, hnhhlgml
bo necusedod his rosponsibdlity. This judgment has announced that tho
error not boing consédous of unlawfulnose should mot bo condemned, -

In the common law, too, mhlico,is nooessary for the ostablistmont of
purdor, Malice; in substanco, is a malicous intomtion. Whon thero is mo
malice, thore is no rocognitioch of anti-social and enti-mogal facts. So,
mnlice is an intention to vonture to do somothing whilo knowing tho um=
lawfulnoss of doing so, and is just tho same as n eriminal intont in tho
Jopencse Criminhl Code. Whon an accused has dono an rot believifg that
it is legnlly pormissible and his bolief-has a considorchble ground for
admission bocause of tho common knowledge of soeioty (thrt means, whon a
common porson is in his placo and belioves it 1s provor to boliove s0) , he
hns no rocognition. So ho has no malicd and murder onn not be copstitutéd,

Thon lot us eonsidor whothor the accusod Inouo had a eriminal intont
in his act in tho 1ight of tho atove mcntionod theorics.

Charge I and II statos -11:ﬂ, foloniously (unlawfully), with
tation and malicc aforcth without justifiablo cause,” I8
this an abstrrot oxprossion of tho oriminal intont of tho sceused? Ir
rete of the nocusod as a erimo, ospoeinlly
as tho erime of murdor, at nll, ho can pot affirm the frct of that erimo
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4s not proved, and ho ought to bo found innocont whthout taking other cir-
oumstoncos into account,

Tho accusod, whon he carriod out the exoumution, bolioved that tho
order was lawful and propory and ho ocarriod it out as his logitimato busi-
nose or as a lesful nct in accordanco with lawe and ordinancos.

Roar Admiral Masuda, who had tho logitimnte authority, earofully em- |
amined and hold consult-tions on tho crimes of tho eriminnl matiwves, and, :
according to his judgment announced the sontonee of docth. The accusod was
ordored to earry out the exceution, nndhe porformed it hs his peopor offiecig’
duty. Tho nocused bolicved in the lawfulnoss of what he had dono, and had
noither suspicion nor malico. This is cloarly statod in the statement of
tho accuscd which the judge ndvocato introduced into this court as ovi-
donoo, it has boon and elonrly testifiod to by the accused and the other
witnosscs, and proved. In this stntomont and tostimony, tho accused laid
bare his innocent hoartl

Thon is it a mistako that tho neccuscd bolioved so? Or from the point
of vicw of a socinl morrl, is it rational to boliovo so thwough tho com=
mon knowledgo of socicty? ™o must earofully considor thoso quostion,

In tho first plnoe, thore is no doubt thnt Roar Admiral Masudn, the i
giver of the ordor, hed n legitimeto outtority, Maosuda wos the immodin~to
suporior of Inouc and wns tho prosiding membor of the judgoes in tho oxam=
in~tion nnd consultation of this casc. Inouo wns a subordimnte of Masuda
and had the duty of judge ndvoente nt the commination and consultation.
S0, ccobrding to Article 501of the Naval Court Martial Law, it is cloar
that Masuda had a legitimato re'ation with Inouc so ho could issue ordors
to him.

Socondly, was this ordor of oxeoution lawful or not? This order of
oxocution was issucd according to tho judgmont aftor the cxnmingtion and
consultation upon tho erimo, so it is noodloss to soy thet tho ordor was
lawful,

Thon, was tho procoduro of tho oxnminction and comsultation, vhich was
tho basis of tho order,lawful or unlawful? Inouc wae only ordored as an
oxooutionor to earry out tho cmoeution. It is only nocossery for the
oxocutionor to judgo whothor the ordor ie lowful or not. Ho has noithor
tho right or duty tojidge or caxnmino whothor tho judgment, oxamination
I and consultntion, tho basos for the order arce lamful or not. Therofore,
the net which tho oxocutionor earricd out by tho order whichwas in
propor form is naturally lawful,

Howover, the nccuscd participatod in tho casc as an invostigntor and a
Judgo advoorto. 8o it is nrtural thet when wo kmow by 'is participrntion
in tho casc bocame tho foundrthon of his bolicf, Wo cannot Judgowhothor
ho had oeriminal intont unless wo madd this point cloar,

Inouo was diroetly orderod by Masuda to invostignto tho orimos in thie
eapo, Aftor the invostigation, ho found that the natives committed murder,

- thoft, trossom, ote. For thoso erimos. a sareful oxaminrtion and consul-
totion wns held according to law, and after the result of t, tho
foath sontonco wrne announcod, Inows kmow those facts wory If a man

by his who bas a

who knows theso freots well is given a lognl ordor

logitimato authority to do so turdl that he. ' it is
por to oboy. If anyome had boon in his placo, ho would havo thompht
tho samo way.




Although thie trial proccduro wne difforont from that of a rogular

ono, this wns a spocial procoduro in a pres-ing battle fiocld and in tho

" foce of the cnomy. 4As I have alroady montioncd, this wos tho bost pro=
codurc thoy could apply om Jaluit, As I have anlso mcntioned boforc, thie

wae logally pormiseiblo by law. So thore is a propor ground for his

bolioving that wns logal,

Inouc answorcd tho eross-oxaminction of tho judgo advocato concorning
his montel stnte nt that timo ns fol'ows:

I do not t“ink that the oxamination and consultation of thisemso is a
trial by rogulrr procodurc. But it was the bost proeccdure wo ecould apply
on tho prossing battlefiold of Jaluit at that time. I Bolioved absolutoly
that it wns lawful. I had nover thought that a question nbout whothor it
wns o trial or night might arisc. It bocamc a question aftor tho tormine
ation of tho wnr and I bocamc confinod dn tho stockado. Thon, I had to
think whothor it was a triel and I bocame convinecd thnt 4t wes a $rianl...."
This is tho truc montal stato of Inouo comcormimg trinl.

It ie quito natural that not only Inouc but also anyono who had boon in
his place undor such conditions mand circumstancos would think so, Tho
gounscl boliovos that no mattor how enroful and retional. ho might havo
bocn ho would hnve findoubtodly thought ac,.

Although I havo alrondy statod thnt tho oxocution of tho undor-ngod
nntivos was unavoidahle in thosc eiroumstanccs, it is nocoseary to considor
it further whon wo rrguo about tho rcsponsibility of tho accusod. 4s tho
Judgo Advoeato pointcd out, in tho Japancse Criminal Code, the responsiblo
ngo for orimo is ovor fourtoon. But it is not cloar whothor tho mativos
of this easoc who woro kllod namcly, Sire and Noibot wore undor fourtoon
or not, According to tho tostimony of Moriknwn, Furuki and Inmouc, kn physi-
|enl epnoarnnec thoy looked 12 or 13 yoars old, but thoir montality wns dovole
opod 1iko that of an ndult., Mahako, Tatsuichi, who wns living on tho samc
island with the nativos tostifiod that Siro was a boy of about 15 yoars old
and thnt ho elimboed up tall coccomut trccos throo timos a day to tnko coconut
toddy which was n difficult jpb of nn ndult, Ho tostifiod in dotadl sbout
his work nnd nroved the circumstantial fnet that Siro was a boy of about 15
yoors old, According to the doposition of Tnnnkn, Masaheru, ahboy named
Goro was nbout 15 yoers old, middlc sisc rnd hnd long heir, Wo can imnginc
that Siro in tho tostimony of Mannko nnd Goro in tho tostimony of Tonaka
arc tho samo porson, 8iro and Goro arc common namos of Jrnpanosc boys. In
Japan it is common to nrmoc boys Ichire, Jiro, Sabure, Sire, Goro, cte,
Thosc nemos roprosont omo, two, throc, fouwr, and fivo of numbor, Siro ropro=
scnte four, and Gore fivo. It is casy to mistrko Sire for Goro. So, wo
can imngino from objoctive facts thet Siro and Goro arc the samec porson,

Tho only thing in quosticn is thot, in Tenaka's doposition, thore s
a child of nbout 6 yoars old, But nowhoro in tho tostimonios of othor wite
nossos, is thoro such n boy of 6 yoars old.montionod. Wo can #ith
ronson thrt this boy hns no conncetion with this casc of tho poco on
of Takena is faulty,

Thon, 4t is not clorr whothor tho ago of tho of tho undor-ago nativos

woro 15 or 12-13 yonrs old, But tho ecounsol fools that that tostimony of
Monnko rnd Tannka is right bocauso thoy lived on tho samo island with thoso
nativos, and thinks thnt propor to judgo that thoir ngo was fifteon.
b 4 woro fiftocn, the rosponsiblo nge for crimo, So thoy
oould bo punishod as having committod gonornl crimes as sot forth in tho
Codo. um.mqun..stﬁzhrwm




any gonoral orimoe in poaco timo, thoy would not hnve condommod to doath as
I hovo alroady montionod.

But in this case, Jaluit was a pressing battlefield under the siege of |
the enemy, and the slightest mistake in dealing vith these affairs might
have caused the a~nihilation of the Jaluit Defense Garrison. This incident
happened in such emergency. Besides the crime was soying which was the
treason against the Japanese forces and was aimed to disrupt military die-
eipline. Even if they were children, their mentality was as well developpd
as an adult. If they had left them as they were, it was evidence that the
Japanese forces woulld have completely been destroyed. As I have axplained,
the execution was an unavoidable act done in order to maintain the lives of
the Japanede forces. Such an act legally is permitted by article 37 of
the Japenese Criminal Code and article 17 of the Naval Criminal Code which
I cited before.

But this necessary act was that of Rear Admiral Masuda, the prediding
menbey,rand other judges, and Inoue could neither know nor participate in
it. The accused Inoue had no responsibility for this necessary act. The
accused Inoue only acted as a judge advocate and stated his opinion. "I
do not wish to execute these children. I hope to confine them in an
outlying island with a guard and prevent them from spying." But the sen-
tence was different from hie opinion, and the death sentence was announced.
And Admiral Masuda ordered Inou® to execute the natives. Inoue stated his
opinion further against this order and he objected to the execution of these
children. But as I have stated before, Masuda explained that the execution
was unavoidable, and solemnly~erdered him not to questiom a legitimiate
order and he hrd to carry it out.

ing this noint, the prosecution and the defense asked him ques-
tions to which he replied as follows:

"I do not think that the execution of the children was not ‘egal. It
was legal and just., I believe th-t what I d8d waes an act in pursuance of
proper official duty according to the law, because, Rear Admiral Masuda held
a careful examination and consultation by his legitimate authority, mmﬂ
the death sentence for them after the judgment and gave me the order of
exscutirn through aproper route."

Inoue, in his last voluntary statement, testified as to the reason that
the examination and consultation of this case was carried out legal'y,
properly and carefully by the authority of Admirs]l Masuda amd that he wes
ordered to exocute them as a result of it, as follows:

"(1) Conecerning the exemination and consultation procedure taken in this
incident bv Admiral Masuda, Admiral Masuda especiallv cleared a part of his
quarters and made use of it for this purpose, Maotsui and Isumi, two order-
1408 were nlaced as guards at the entrance, and they carefully guarded it
#o that no ome could come in, Especially at the last examination and con=
sultation whon the sentence was to be deébded, Admiral Masuda, the judges
and myself were all called to attention. ﬁnh-::l;h.:dmﬂ:anlﬂ
docided the decision, During my two years poriod of duties on Ji ; the

any r
pose this was the only time. (2) Immediately after the end of ::‘ '
»

2
:
!
i
E
:
}
£




— = |

_— = —_— - = = e —

Inoue

then asked what he did with the two children. Admiral Masuda replied the
two children were the same as the adults, they were spies and knew the con=
ditions on Jaluit as well as the adults., As there was no other way

these two children were exscuted to prevent the desertion of the l!l.{itm.
gunsokus, and natives and the leakage of military secrets which was dan=
gerous to Jaluit, to #aintain disciplime and the lives of the four thousand
poople on Jaluit., They had to be exscuted. Present at this time wore Me
Kinson, his adjutant, myself, and rn army intorpreter who was Sergeant
Major Akamatsu, Isamu. Admiral Masuda submitted a report stating that
Admiral Masuda had ordered Ceptain Inoue to perform the exmsoution. Thie
report was terkon back together with other decuments by Commander McKinson
on the fifth of Oetobor, 1945, to the hcadquarters of the dofense garrison

at Emidj, Witncsses to this are Major Puruki, Liocutenant Cormander Shintome
Susuki and Nakamura, myself and Sorgesnt Major Akamatsu, (4) At this time I
did not know the Hague Convention mor the Laws of Land Warfare of The

Haguo Convention and the roport that Admiral Masuda submitted that they had
committed the erime of spying stated that tho law of spying, Article 85 of t-
Japanoso Crim‘nnl Code, was applied.,” L

I have just doseribed the roasone and eircumstances of the execution anq
the state of the mind of the accuseds I cannot find his eriminal Antent in
any point. He absolutely bolioved that it was logal and propor and earried
it out, He had no intent to commit murder at all. Then, wes there any
mistoke in his bolief that it wos logal and propor?

The defonse proved in accordidnee with tho law:
1) that the native eriminals had committed crimoe which had to bo punished,

2) that although the proeccdurc of their examinrtion and econsultation was a
specceial ono, it was n proper procedure logally pormissible undor the spocial
emargoncy circumstances,

3) that tho order of tho execution was issuod through a proner procedurei

8o, we maintain with confidenco that the procedure wae legal,

Even if there is n mistrke in law in this procedure, it is unreasonable
to force common people to recogniso it because they are not experts in law,
Thoere is n considerhble ground fer Incwe's belicf that thés procedure woe
logel rnd proper. If Inoue made a mistake concerping trinl proceduref it
was not the mistako of prrngravh 3 of article 38 of the Crinmdnal Code but
| the mistake of the fact of the chime because of a mistake in understanding
of procedure of other lawe. It is the mistake of fact after all and
precludes eriminal intent.

Thie will be clear by the rbove mentioned judiciml procedent of the
Supreme Court and the theories of various scholars. Thero is no eriminal
intent in the act of the nocused and it doos not constitute a erime,

Upon what I would like to ask your speeial attention is tho aforesaid
judieial proeedont of the Tokyo Court Martial for tho crime of the soldiers
who killed socialist Osugl Sakaw, his wife and child.

In that easo, the suparior who gnve the order had no proper suthority
tulin-n ullh He mi-tekenly belioved that it was good for his couny
try to ki mm, such an annrchist as Osugi. He
imn:luhl axnmined them, H-mnm-duﬁu_ﬂutﬂl-
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dinates to kill them; so it is clearly a erime. Of coursq, he was punished
as a eriminal, but the military police préwvates who earried out the order
of kllling thom did not know tho eriminal intent of their superior at all,
They misteokenly believed that it was entirely proper to earry out the
order under the amergoncy oirocunstanccs under martial law and did it.

But it was quito mAtuwral for common people to belicve so in such cireum=
stances,. Therce is a considernble ground for tho accused to bolieve so,
The nccused did not know that thoir acts would constitute a erime, Thore
was no oriminal intent in their act. So they were found not guilty. This
ie nlso admitted in theérdés in generanl. I requost that you will comparo
that case with this Inoue Cnso.

The natives in this case were eriminnle who deserted the death Hnt-nmit

and Inouo know ebout it woll through his investigetion. Of course tho nat
tives are not innoecent like the sooinlist I mentioned above. And, as I
gald beforo, n careful examination and econsultetion was hold for these
nntivos and the death sentonco wos announced after the judgment, Sinoce
Inouwe was on duty as a judge ndvocato, ho was orderod to cxecuto thom by &
procodure., But the trial procedure was not a regular trial by a regular
procodure, but was a spoeial procedure. But not botter procodure than that
gspecial procedure could be cxpéoted in the battlefield in the face of enemgy:
like Jaluits. That wns I hnve already stated. Therefore, anyone can belil
that the procedure was legally permissible,

The circumstances of Jaluit were more soriocus than Tokyo which was
under martial law at that time. It was a far more pressing battlefield.
Considerihgcthese points, the caso of Inoue oeeurred in much more serious
circumstances than the case of the milit~ry polico who had killed the said

socialist Beugl Snkane, his wife and child., There is more than a considerabls

reason for Incuc's carrying out an order given to him as his »roper duty.
It is quite naturnl that he did so. No one can say that tho accused had
eriminal intent. Inoue's net does not eonstitute a erime, so he ought te
be found not guilty.

48 I have stntod, according to article 38 of the Japancse Criminal
Codo, there is no eriminal intent in the act of the accused and his aet doos
not eonstitutec a erime,

I would likc to state furthor that his act is & lawful one in mccord-
ance with laws and ordinancos as stated in article 35 of the Japaneso
Criminal Code and thrt his act doos not comstitute a crime,

Now, I shall cite the opinions of MOTOJI, Shinkuma, tho pressdent of
the Supreme Court of Japan, nnd MAKINO, Eiichi, the professor of the
Imperiel University according to their workd.

In pnge 340 to 347 of "Theories of the Jepanese Crimdnal Law,® MOTOJI
states as followe:

"Chapter 2 Acts Done in LAecordance with Lawe and Ordinances or in
Pursusnco of o Legitimate Businoss (or Occupation),

"Article 353 O%Acts dome in accordance with lawe and ordinances orim
pursuance of a legitimsto business (or occupetion) are not punishable.!

o done in accordance with laws and ordinances aro, of course,
not 8, beenuse they rre based upon laws and ordinances. We
Mﬂﬂnthntlutldmum#thhhhn“‘ﬂ

oecupation are not punishable ' means that the nots are not
- w3a(32)"




Wiicts dene in nccordance with luws and ordinances! means the acts whig
according te the provieims of laws and ordinances, nre admitted to be ~
naturally the right or duty (including officinl right and official duty).
'Aets done in pursunnce of a logitdmnto business' means acts which form
such businees as is admitted to be pro-cr from the point of view of law
and tho customs of poople in genoral. Acte in pursuance of an offieial
duty bolomg to the forer, operrtiens dome by a doctor and so forth,
belong to the latter.

"Acts done in accordance with laws and ordinances means 41l acts which
are breod upon laws. HNot only the rightful acts inaccordance with the
¢ivil law or business law, but also the authorized nots such as capturing
flogrant eriminals in accordance-with the Laws of Criminal Procedure,
scte of using weapons of specific officials, otc., are all belonging to thisg
category. So ealled "laws and regulations™ do not only meon the provisions
of laws and ordinernecos, but also includes logical sequonces which can be
reasonod from the spirit of the lawes and ordinances., By this meaning,
enorgoney defense (or justifinble defonse) may be considered as a kindd'
act originally bnsod upon laws and ordinances. The provision of artiele
36 of the eriminal law doocs nothing but to elear up ite terms and seope.
There is no doubt thet an ret in pussuance of duty legally requested so to
boe done is nn net brsed upon laws and ordinances.

"It is impossible to ennumerste and explnin the ncts dome in accordancy
with laws and ordinances. I shall moke a brief explanation concerning one
or two important problems, and wh-t I am goipg to state are ncts done ns
officinl duty. (1) According to the laws and ordinances, the rcts of of=
ficials done ns their officinl duty are thoir right as well as their duty. .
Some of those ccts nre directly bnsed upon lows and regulations. For in-
stanco, in case of arrosting flogront eriminals sccording to the provisions
of the law of the Criminal Procedurc, in case of carrying out the ordess
of immedintc suporiors (such ns the emocution of o donth sentence, arrest
of a non-fiagront criminal by writton order), ote. Howevor, the following
aro unlawful ncts: Carrying out the exccutiom without the order of an
immedinte superior whon he must roceive tho order heforo doing so, arresting

nt eriminals without written order, ote.

(2) Howovor, whon tho order is nn unlawful one oithor in form or in sub-
stanco can tho aote of tho lowor officinrls donc according to the order be
lawful or unlawful? The answor ean not be decided before the dotermination
of the scope of the relation betwo:n the ordor and ite obodience in line of
offieinl duty... I think that the subordinate officinls may judge the form
of tho order of tho superior but thoy have no authority to judge its sub=
stance, Subordinrte officials moy judge tho following: Whother the order
issuod by the supcrior is inside the scope of the nuthority of the suporior;
whother tho order is not inconsistent with the provieiocns of the lews nnd
ordinnmoes, whother the order is inside the soope of his offiecial "B
When all these can be amswered in the affirmative he can not refuse
execution of the order even if the order is unlawfil in ite substance.

(3) If the opinions of the superior and the subordinate offiecinl as to
whethor the order concerns the offieial duty differ, the subordinate offie-
ial must nrturally obey the interpret~tion of the superior, But no on

has any offieial right to commit a erime, and hny superior can not have any
officin] right to commit a erime use of his subordinates. Thorefore,
tho subofdinate officinl, if he recognises thrt the giver of the order has
a erimina) intent rnd is trying to make use »
an rofuse to obey the order.

&J Genernlly, in order than smcact of an offieianl pan be in the line of
duty, it is neceserry that the offieial has the intent to




ficinl duty and right, ~nd it 1s aleo necessnry thnt the aim of the not
abstrnetly bolongs within tho scope of officinl right and duty. For in-
stance, o judge, nsccording to his froo conviction, announced tho finding
of "guilty," nnd the exooution of the nunishment wns earried out dmcording
to that, But nfter tho rotrirl, the verdict was "not guilty ® In such a
caso, it ie not normiseible to say that the forogoing trial {s not an act
in pursunnce of an offieinl dty.eec.."

Profossor MLKINO, Eiichi, in his work "Theories on the Japancse
Oriminnl Coda, "wtates (pp. 149-153):

"6, lcte done in nocordenee with lawa and ordincncos: If a certnin
kind of net is stipul-tod in the laws cnd ordincnces to be the right or the
duty, theso ~ets will never ernstituto a erime. (Lrt. 35 Japencso Criminal
Codo). For instrnoe: If the ncts are dome withint the scope of the right
or duty, they never amsbitute crimes. (1) Pursuance of official duty. Therp
are two dases of pursuing official duty: one, in which it is by the order
of » superior, rnother, as his own right. In both casees they never consti-
tute crimes. (2) Acts of disciplinery punishment by n personin parental
authority (acts in accordrnce with Art, 882 of the Civil Law). (3) Acts of
nursing n mentelly deranged person (Art. 1 Insane Nursing Law) (4) Acts of
arresting flagrant criminals (Article 125 of the Law of Criminal Procedure),
ete., . « These sots are not erimes,

". Legitimate acts: Even if not formally stipulated in the laws
and ordincnces to be the right or the duty, the acte w“ich are not incon-
sistent with the general spirit of the laws and ordinances, customs of
logicnl seguences, and which do mot violate the sociwl order or the popular
mornls, are not unlawful. If we understand that the acts in accordance wi
the laws and ordinances are not formally unlawful, we may understand thet
legitimate acts are not substantially unlawful.

"As to this point, the Criminal Code sti ulated only cbout the acts in
pursunnce of a legitimete business. (Art. 35 of the Criminnl Code).
ever, it is not only the acte in pumsuance of a legitimate business that mre
not unlewfu}, but also any acts which are substantinlly legitimnte are
elso lawful. In other words, besides the acts in pursuance of a legitimnte
tusiness, ncts which are customrrily admitted to be legitimnte or any #ther
acts which do not violate the socinl order or ponular morals, are also
lawful and ann never he orimes."

The nbove cited theories of Dr, Mokino and Dr. Motoji,nre entirely
the same. But concerning this ppint, not only the theories of the two, but
alse &ny other thoories or judieial nrecedents in Japan are entirely the
scme, rnd there are nome to the contrary. Ae I have no record book of
judieinl precedents now, I crn not show them, But I can maintain that
there is no judieial precedent which is contrary te this theory.

I believe,not only in the statute laws of Japen or Qermeny, but alse
in the cnse laws of England or United States, this theory is equally adwite
ted and there le nothing to the contrary.

of

Wharton's Criminal Law stotes: "Section 640, Killing
wdor mandate of low justifinble, The exeoution of malefactors, by the
person whose office oblises hinm, in the performance of public justice,fo

put those to donth who hrve forfeited their 1ivos by the laws and verdiet
act of necessity, where the law requires it, But

be under the immedirte precept of the law, or else it is mot

justifinble; and, therefore, wontonly to kill the greatest of malefactors
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without specific warrant would be murder. And a subaltern can only
Justify killing another on the ground of orders from his superior in cases
where the orders were lawful. #s we have seen, a warrant that is without
authority is no defense; though it 1s otherwise when the defeots. are
formal.”

The order to carry out exmoutions given to Inous, the accused in this
case, was based upon the sentende of the speclally established court martiall,
ag I menticned before, The giver of the order was Rear Admiral Masuda, the
immediate superior of FURUKI, and the convener of the court martisl. Be- |
sides, Masuda had the official duty of president who settled the consulta-
tion of the court martial and announced the sentence. Inous had the of iecig]
duty of judge advocate in the procedure, and the executicn of the death :

was also his official duty. It is clearly stioulated in articles
96 and 501 of the Neval Court Martial Law. Rear Admiral Masuda had the
legitimats authority to give the orders , and Incue was the legitimiate
receiver of the order. So, it was Inocue's duty stipulated in the law te
oarry it out, and it is also an sct in pursuance of a legitimate official

duty.

The order was, withott any doubts, legitimate both in its form and sub-
stance. And, I have already mentiocned Inous was absolutely convinced that
the order was lawful, and he had no suspicion about it whatscever. There=-
fore, according to the prov lsion of article 35 of the Japanose Criminal
@ode, the act of Inoue is no erime at all, I strongly maintain that the
specifications of Charges I and II which allege him to have violated articlq
199 of tho Japanese Criminal Code and the laws and customs of war are not
propor oncs and that the accused ought to be not guilty under both charges.

Although . I think that my assertion of not gui)tyof the accusod for
the spocifications of Charges I and IT is sufficiently olear, I would like
to state my opinion further for Charge II which alleges that the accused
violated the laws and customs of war,

The judge advocate pointed out that the laws and customs of war writter
in Charge II arc based upon the Hagre Convention No, IV of 13 January 1907,
which embodies rogulations respedting the laws and customs of war on land,
Chapter 2 Spy of tho same conventim,

Article 29 states: WA porson can only be ccnsiderocd a spy when,
acting clandoetinely or false protonce, he obtains or endoavors to obtain

information in the zone of a belligerent, with the intonticn of communicating

it to the hostile narty. Thus, soldiors not wearing a disguise who have
penetrrted in the zone of operations of the hostile army, for the purpose
of obtaining informetiony are not considered spies. Similarly the fol-
lowing are not considered sples: soldicrs and eivilians, carrying out their
mission oponly, intrusted with the delivery of despatchos intonded oither
for their own army or for tho cnomy's army. To this class belong likewise
persons in balleons for the pur-ose of carrying despatchos and, gonerally
ammm-mmammdu“da
tﬂllh,'

Article 30 states: "A spy taken in the act ghall not be punishod
without previons trial,®

The definmition of is cleoarly shown in tho-e artisclos, According
to the mm-.uﬁmnnuummmuwﬁim-nd
2 of Charge II do not pdmit them to sples. g '
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The reasons why they were punishod are not that thoy were sples, but
that they committed such erimes in vioclation of the Japanese Drhlnni Code
and the Japanose Naval Criminal Codetas:t erimes rolating to external war,
erires of destroying military goods, crimes of homicide, crimes of deserting
to tho cnemy - thore purely domestid crimes, Testimonies of the witnesses
coincide as to this point, The torm of s~y hapnencd to be used, but the

torm is usod as the torm in domestic erimos. Thorcfore it is cloar that

thoy were not punished bty the rcason that thoy violated the laws of warfare,
The erimes vwhich these natives committed are treason against Japan.

Of course, they are also not spies caught in the vory act as stipula
in article 30 of the Hague Comvention 1907,

Therofore, Charge II whiaoh alleges this casc as a viclation of the law
and customs of war is wide of tho mark and doos mot hit it atlall.

The spirit of this "Rules of Land Warfare" is to strictly limit or
rostrict the scope of punishing spies, becausc a belligerent is apt to
punish his evemy and noutrel persons heavily by widely interpreting tho acta
of snies on account of hostilitics., Thoy arc not stipulations which antici-
pato the erimes of persons who violated their domostie laws. This is tho
case in which natives, tho subjocts of Japan, were punished for the reason
that they violated their domestic law. Therofore, Charge II of this case,
which allegos that the accused violated the laws and customs of war is
entiroly nonscnse,

If wo as=umc thst the laws and customs of war are applicable, it is
unlawful to punish the accused, becausec there is no provision forpunish-
ment in iaternational law. Whon he ought to be punished on any account,
there ier notother way but to apply domestic criminal laws for his pundsh-
ment, But, according to articles 35 and 38 of the Japanose Criminal Law,
the acte of the accused do not constitute a crime, When we see the para-
gfaph of Yharton's Criminal Law, wo find that, ewen in the case laws of
Engldnd| and United Statos, his acts arc legally permissible as a matter
of course,

Concorning the punishmont, article 54 of the Japanese Criminal Code
states "Whon a single act results in sevoral crimes of when the means or
result of committing a erime constitutes another crime, sentence of the
gravest punishment shall be given."

Thie provision means that if a cortain act vlolates several articles,
the gravest punishmont among them must be applicd, and that thoact must
be punished as a single crime,

However, what the accused had done was ono act not two different
acts, In spite of thon, the prosection alleges by the two charges that the
accused committed two difforent crimes, Exocution of the deathsentence by
Inoue was an act on officisl duty legally in accordance with éhe lawe and
ordinances., Therefore, article §5 of the Japancsce Criminal Code is ap-
plicable to this case, and what he did is nct a erime whatsocever,

As I in detail above, the act of the accused of this case does
not eonstd a crime from any point of #lew. I maintain with absolute

confidence that 1,!,#0-'5311 ons 1, 2,
of Charge II are not provod and tho accused is not w#-ﬂ#&
charges and spocifications, 4 )
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The dofonse would like to make a supplemontary argument concerning the
festimony of tho witnosscs.

The judge advocnto, ineisting that there was an inconsistency in the
testimonies of the accused Inouc concorning the "trial," introduced a
part of hie statement submittod to the United States logal officers and &

part of the record of his tostimony in tho Furuki case. But the defense is

convinced thattherc is no inconsistency at all between the testimony of Inouc

in this court and the said records. If ho abstracts fragments of words and
interprots thom wrongly, ho can easily find'out oxprossions which seem to
him inconsistent in any case., But if you judge the mocanings of those
axpressivns, you must alse considor other sontences which came before

and nftor the oxprescion and the meaning of the whole story, or you will
makc a gross mistake,

Inoue's tostimony as a witnoss in tho Purukl case:

§. When did you co'e to think this wns a trial?
A. Aftor I ontored in the stockado after the tormination of the war.

Q. When, you did not think at the timo of this incident that this was a
trial, did you?
A. No, I did not think at that time whether this was a trial or not,

But the judge advocate purnosoly omitted the last part of the
last answer namely "I did not think at that time whether this wns a trial
or not" and introduced only ™no®, a part of his answer as an evidenoce.
I think it wi'l cause misundorstanding in the minds of thosc who hear it.

Concorning to thie point, Inous, on the witness stand of this court,
answered to the cross-examinrtion of the judge advocate as follows:

Answer: "I am sorry to have caoused misundorstandings, becsuse my words
wore not sufficiont. At the time of the ineident, I believed without
any quostions that this was a right, lawful procedure. So, at that time, I
never thought mysclf about whether this was a trial or not. After the
tormination of the war, I was put in the stockade, and T had to think s~bout
whethor 4t was a trial.,” This was tho first time I thought about it, add
I théught about 4%, and T thought that I could state that it was a trial.
I had testified bofore to this meaning."

By this tostimony, we can fully understand that there is no inconsis=-
toncy between his testimony im this case and that in the previous case.

It might be a special trial technique of the judge advocate to
abstract fragments of the statement spoken in court and to intorpret them

wrongly, but it is a very dangerous omne,

Next, I would like to discuss the tostimony of Licutonant Commadder
Shintome, He wrs then tho highost ranking Navy officer on Jaluit and had
the vory imnortant duty of cxecutive officer. Besidos, at the time of
the inecidont in this caso, ho assisted Rear Admiral Masuda and supervised
everything ~bout this native ineidont, because at that time Mator Furuki,

:Mmmmﬂx&_. hthi'ﬂmin m
bo knew almost nbthing about évorything connectod with incidont,
“J3(37)*
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. remerbor, after the terminstion »f the war, Masuda enid wo the officers

for the natives as 1% was thought that they were spies."” And he explained

he could not conceal the facts and te-tified: I hapnened to be present
at the place where Captain Inowe was stating his opinion as to the
exsoution of the women and children of the natives based upon the investi-
gation report in the presence of Commanding Officer Masuda and Major
Furuki. Inous stated his opinion that he hoped not to execute these women
and children but to confine thom on an outlying island so that they could
not spy. Although I was not told to do so, I stated an opinion similar
to that of Inoun, and the opinion of Major Furuki was also the same.

But C. 0. Masuda said although he felt pity for these women and childrem,
thoy mwould desert if we leave them free. If we do so, the conditions of
tho Japanese forces will be told to the onemy and tho militrry discinline -
would be completely destroyed. It is clear that the Japanese forces will
be annihilated. So there is no way but to exceutc them. Masuda expressed
his fim and resolm.don approximatoly as above.® Fe alsv testified, "I

that he met a Commander of a US warship, reported to liu cn the incident
of the wxecution of the natives by Japanese lawy 'l cxecuted the natives,
v7ho are Japanese subjects and who violnted Japanesc laws. It was a lawful
act, and I am not ashamod of it before man and God.'" Ho admitted that he
stated to a US legal officer on 26 March 1947 in Tokyo concerning the trial
of the natives as follows: "I would imegine that a trial had been given

as follows: "In tho Janancee forces, no spies rre oxecutod without previous
trial. I think so from my common lmowledge." And he statod that the a=
bove mentioned testimony concorn both the Jaluit natives! case and the
Mlle natives' case,

Summing up this testimony, it is clear thet he participated in the
examinntion and conséltation of this case, no matter whrt smart words he
may have used to esecape, And I think that it was proved by his testi=-
mony that the tostimony of Captain Inoue was true. I ask the deep consid-
eration of the commission as to thase points.

You may fool it inconsistont that Siro, the son of Ralimo, was 15
years old. Boeause Ochira, the wife of Ralimo was very young, and was
about 22 to 25 years old., But Siro was not the son of Ochira, but the
son of the provious wife of Ralime, as Inouo stated in his statomont,
Ralime and Ochira came to live togother just before this ineident, and
Ochira had beon the mistress of a Japanese up to that time. So she had
no children. I again ask the Commission to take notice of what I said,
Therofore, thero is no inconsistency in the fact that Siro wans about

15 years,
I would liké to state again:

The procedures of the specinlly established court martial which they
carried out have in fact some faults compared with the regular procedure.




In an American trial, the judges know nothing about the case whatso-
ovar when they go into it for the first time, and, according to the facts
introdoced bty the judge advocates and defonse counsel, thoy make the judg=
mont. o vordict is docided by the wvote of the judgos.

While in the common trials of Japan, judges play a dictatorial rols inthe

the duty of tho judge advocate at
state his opinion = that is all, At
tho court, tho examination of the erime is chiofly by the prosident, The
Judgment is made by his free comviction = that is the conviotion is mado
as the prosidonts likes and no ono can intervene in it. Of course, there
are three judges at the local ecourt or the court of anpcal, five at the
supreme court, and or2 of the judgoes is the presideni, others are assodiate
Judges. If tho opinions of these judges do not agres. a consultation is
held, Thoe judgmont is not mnde by vote as in tho American systom, but

by the decision of the prosident. In the procedurc of Rear Admiral Masuda,
I think he applied this usual trial system. I roquost that you will have
full eongidorntion as to this point,

As I stntod bofore, tho two acts of Inoue: 1. participation in the
trinl as a judge andvoeate; 2. The exccution of death sentence as an
exccutioner, nre logally and entiroly brokon., His duty ns the judge advo-
cate are composed of his acte from the beginning of the invostigation till
the indictmont, and thoy are complotely legnl acts without any #nlawfulness
or mistake from the point of viow of both law and fnet, Concerning the
exocution of the senmtonce, tho order of execution is lawful in form and in
substanco, the method of the order ie lawful, nnd therefore it is comploto=
1y an act on official duty in accordance with tho laws and ordimances. If
there might be some mistakes in the court procedure, the responsibility for
thoe mistake lies upon the president of the court, ~nd only the highereourt
has the authority to judge it. As I stated bofore, the judge advocate or
tho exscutioner can not bo concerned with it anyway. Therefore, there is
no reason thrt Inoue must take the responsibility for it,

Algo a8 1 statod before, although tho trinl procodurc has some unlaw=
fulness from tho stend point of puro theory, thero is a considernble ground
for Inouc's belief th-t the speeinl proccdure was legnlly pormissible, He
has no recognition of unlawfulnoss. S0 he has mo eriminel intont andhls
act does not constitute a orime.

I again nsk tho commission will take notice of the following:

Inoue was not a professional army officer. After he was gradunted from
high school, he enlisted and rocoived military training as an active serwo
vico soldier only for onc yoar. During that time he was promoted to a
sergeant and was discarged from the army sorvice. Then he becamo a clork
of a civilian company and was engefged in a peaceful industry. He was then

-
4




Theroforo, the accused carriod out everything in this case by order,
investigntion, exarination and consultation, execution, ete, He did every=
thing by order. We oan admit nothing about what his voluntary intent was.

I Espooinlly, Inouc begged to Admiral Masuda, "I cannot bear to execute
the children. Could you make any other disposition of theso children than
| doath sentence? Or, plense give me two or three days to consider how to
doal with them."™ But Masuda replied, "1he exocution of the ohildren is
nlsd very pitinble to me. But as I have aPlainod, I cannot help exocuting
them in order to maintain the life of our foreces in this omorgeney. Be=
sides, it was allrondy decided by judgment; 80 I shall hot permit you to
state your opinion aiy further.™ And he strictly ordered im a loud voice,
"Oarry out the orderi” And Inoue unavoidably carried it out,

This wna testificd to by Major Puruki and Inous also testified in
the same way.

Orders in the militery forces are provided for in the Imperial
Maonuscript Handbook of the Battle on Land," handbook of army 1life,
Regulntions of naval personnel, ete., and the order once issued must be
carried out on any account.

The Genernl Principle of the Naval Battle Law states: "Military dis-
cipline is tho 1life-bldod of the HNavy, and harmony is its course.
Obodionco is the best wny to maintain milit-ry diseipline.”

Gencral Prineiple 4 of ths Regulations for Navnl Persomnel states:
#0rder is the source of naval activity and ought to be certain and proper.
inything which is once ordered must be supervised in its exceution by the
of ficor who ordered it in order that it may bo fulfilled eomplotoely.™

Genoral Prineciple 6 of the same rogulation states: "Obedience in the
Navy is rbeolute and ought to be second nnture for navy personnel. Newver
complnin about the difficulty carry it out after receiving an order;
nover fnil to earry it out; nover question vhother it is just or not.®

ind in peace time, a subordinate may state his opinion once about
the order of his suporior. But, if his opinion is not ngrecd to, he can
not rcfuse the order on any nccount., In the face of the enemy or in the
front, ho enn not even strote his opinion., Absolute obedionce is required
to an order which is once issued, and if one refused to obey it, he will
be punished as the erime of disoboying orders is stipulrted in Article
55 of the Naval Crimina) Code.

The article states: "Anyone who violetes or disobeys the order of his
J superior wi'l be punished necording to the following classifications (})

in the face of the enemy, he shall be punished to denth, 1life or more than
ten years imprisommont....."

I think thst the obodienece to orders isestrictly required not ounlyin
the Japanese Army and Navy but nlso in any country's army and navy, Mili-
tory order is really stdict. I ask that the Commission will understand the
absolutely despernte siturtion of the aconsed beforc these strict orders
togethor with tho legnl grounds I have mentioned ahove.”
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Lastly, I would like to request your comsiderrtion for the character
of the srocused, Inouc, Fumio., I think you will have closely porceivedhls
charrector during the trial.

As I strted beforo, @ wns not o professional army officer, He wne
enlled to military services Ho is mild in nature and is o ealm editisen,
Ho is pious, kind to others) conscientious, and honest to his resvonsibdlity
Bo is a so=called "planin colintry man."

On Jaluit, he wee trusted by all his superiors, comrnrdes,snd subordine
atos. Although his chnracter did not fit in with the duty of the Chief of
the Spocinl Poliece Section, he was appointed to tho post, because he was the
man who trusted by officers and soldiers. Every porson in the witness
camp on Guam praises his high virtue, -

At his home he has his 0ld mother, his weak wife, his sister and his

| daughter 6 years old, who wa# born after he went to the front and who has

novor seen hor frther, They are lonely and mre looking forward to hie
return, His family ern not maintdddn their livelihood without him,

Gentlomon of the commission: I beg $hat you will find the accused not
guilty and thet you will give him a chnnece to wokk again for the people and
for society,

AKIMOTO, YUICHIRO,

I cettify the foregoing to be a truc
and complote translation of the original

a nt, to the best of bility.
Eugoné |E. Korriek, junior,(

— — e = —

.




RECORD OF PROCEEDINGS
of o

®orwvened at
Uhited States Pocific Floet,

Gunm, Marinnas Islands,
Yy order of
Oommnnder Marinnas Area.

F T
e .

= I
i o

- T

4
R TR I
St g i e

b Y
b























































() D U, 0

ﬂw— 53 B Salvao Wby - ﬂ(‘&hnﬁw
‘1. R B TR e ﬁhﬁﬂ“ﬁbwwﬂﬁ.%ﬂ A e
. ains FELKRYL - o ot ﬂ*%ﬁ—m—dﬂ -g;;;'_, _
ﬁ‘th@*t"b A Ry AV VA SEOERCR - :
Sl R R e M*hﬂ-—m&vw-&-m
R ijﬂﬁwﬁ B o R Rl i
T i ﬁ*#ﬁﬂ‘-—* e ol "'-\\\r\ N &= VR

TR R W R B e S g RO AL |

- !

“k{“ LU “\N‘,ﬁ'“{‘%,\.‘i L*\? W“ME ?‘5} M Q gm :

b P —— —

o niw gv:— v u&éhm -~:m1—v~-w- -
$ %
Ef ’J‘wa L=k “’%‘iﬁw B 0 Ty WG < &*a;‘h-—'
o _-Q-{“&‘é‘ﬁ' .ﬂtﬁ ghnuﬂ;u R-“*"“*’\R’*I&-“{mﬂ*c .
i _;ﬁh\{‘“‘w,‘thﬁw W y—t\m-— udﬁ&mm:iw:q{. N {
L SO B R e e WS e 38 - el e
&i"g’.‘.‘; TN —-h\-—-—h% ﬂ “*l\n@ ?hh!;{-‘uﬂvh-u{h{:-g f‘-
! _ ._153* ’aﬁrnﬁ Hr@hm,qu'rﬂ#\—} ...\:h.}.ﬂ?q g
E -lvat A g A v 5*-!5“”&...*& j

Wt Wl ***2%‘“&.&‘&1\-—:\‘ Lo o a.....ﬂg
: 'nﬁ\k*«i‘b &K‘-««-LH* P T U ey w.k-
R R S S ,,

!.ﬂ.—.

B e s ERGERet Mo T ok




@i > D

-_ ﬂ‘qtﬁ.\l WWH.‘;\“;—“{ %‘Wﬁg'ﬂﬂh ""..-'
A N T T R e «m&mnw
H{--%Qm SR Y el v el i
A B R T ,,qm,*
B e S R S D Nt e o i ,.mg
Py B an Rt b MR e SR

yqxﬁ\w 33w hh m‘\-h-t:“ht*‘&‘- *“L%‘é ﬁ""i{""‘ \ ‘
2 x,q*’ A o R ) BT mgw.-
a2 O Sy B - v n——-ﬂ-ﬁ'-
____ﬁ@**@i'e‘iz"*f‘_tr‘*‘_'jj___; iy o 3
Wk k] dom vl fEE s« T4 -mwumsu-‘
G i 3 ek KR VG 48 - 6250 | Moy
R SE il e s o

@w\{m Dovdeaden] » {2 Tl @S ey TN %* 3 '*‘3“’:';

w -
- !

lt— = e 3—3 e M SRt~ md%t-i\:ﬂmﬁ S A
L SETRO e & AT (et ~.'
L WeRSERE R R sl [ B e e e
L e R D ey S DRy ,h.-‘;-_.

- Flp xiﬁ(mﬁwww-&g&*@ .
| SLROEE el w R R e gk ﬁ =
o R el e 1
ﬂbﬁ"\- A g e (e M&@‘-‘ = ' A
Vsl | N and dae u.....n-.-.é-mwbt&*t
*hvw-h-wﬂ Py . e

-------

| f"':
e gl




0.0 L)

L ~ﬂ-=%w~$h’m~ ag #-w mma;uk - w@
 Z R sy BREWRE L R i e 3 G
mﬂ‘ﬁ‘m' o WS t’#‘liﬁ
b S ¢ nae gh ﬂ-%«-}@fﬁ-hw.\u{ . .é*
I:::l l—*tﬂﬁfﬂihh M~ SnkSe) l&ﬂ-\_.,%h-j-'
O B I - pain— e @8 dome gy
T WL O RS b T ] mo ey
&> b gde 1y B Blhan ) iR v} " |
t-'ﬁlﬁ «.EH-—-Q 4!#-@..%-“—@'— t-'-'&ﬂﬂ @“}* _
Bt 4 b Soa i bl
3 Skl o+ ¥ T s WAT ]~ s | ool
: h!mm\-wﬁw q*,ﬁ\h\q — “(;m“ @ M *"k'
L @ By R e
At N— 32 IR Bkl A ) w3 o e - Mtﬁ
e Y ¢ T e e e .-._J-H._..._




Cpritote ON

3&&*‘2*\-&: T B L v
A a3/ QT XKrplh ~» ¥ *Hr’
-;.-t - _j_-;_g *wt-.z‘;-\-... w—---wgﬁ'gg-
m*’i&—w s M FEW v o
.' % ?--ﬂ.-l?*ir:i —-llli \mﬂ!ﬂ{ &_&l \Qﬂn "‘*‘*

qg;émréﬁ—\gg\d SRR a:;.,ét..a wﬁh
\meu{\-w o — Wh@#‘@ﬁ‘)\&%vﬁa‘hm 1
Wi W N o T yé-A—wﬁgaé-y—
w%hm\{#ﬁ%* AT o s &C‘%*—ﬁ*
ARV L e UL S

f% T é,\&“wk\tmhg ¥ ot ] w2

R SR T Y R L o i
L wRc (et aoln b Wim K :‘&'—
o ﬁ?*ﬁ@riﬂ N W %\HQ*@PM ﬁ(%’QQ\—i'ﬁrx
PR T \b-\%t-r:'x'ﬂl& - St W T VR S
'uZ-' nx%ﬂt—'mw{&le—h a;-\m*é xh..aﬁ-..\-h“ i;}—h\(

: g « 1~Wgnﬁﬁqﬁ o ¥ ¢ v—ak .
| ﬁwkﬁw*ﬁvﬁﬁf“ﬁ%“*&ﬁ* ewrL

A SR < 43t \sp}\&w—c(&-ﬁ-h—-’ﬁhﬁbhﬁ*é 'ﬂ**‘ﬂ

-B":;‘ﬁ‘w g&“* R e e AN XIS LN *"“’;_
BT e o ST TR e T S e s L0
 EEE L S A8 vy
 aiE e ONKR L L WA e ‘v&é 4!4.:».:
. iy ‘l%"\\@ %““h\‘“‘*!" '}"‘T‘ ~ A ——Y (0




e ——— = A — - aem— S E Tarma - e B e

'| _{_; __ n“ . {D~ :

.%hh&\ﬁ\%m%_ Y"—'-‘-‘*&“W‘étﬂﬁ@t}- |
LS RGOSR R R Lo
E Bl ty e A
\h A 1 Wy L N 1}_.
._I.-? wﬁ‘_ﬁ {41\} ﬁ-#—*n‘i v -\x—i.ﬁ‘“{k =
E -ﬁ;ﬂ\-h a&ﬂ—-ﬂrl’-n-‘-rﬁhﬁrﬁ-mwé v s
R e S S quh.:j-ﬁ_;;ﬂ-hé =| L
L S A B LT A Eiw o
Y~ Ghin=—xth~ ‘&k““ﬁ'%“\\?.& |
w‘ﬁgn\%ﬁlxu e« ﬁ-*—m%’ﬁ W\ Ty J—h&*‘nh
1o gﬁg%\g*&-&—abwéﬁ&ﬁﬂﬂr/k AR ,,,
TR &%&‘t—x&h{&{h’ \-:J-Kr~ ,__,J_ﬁé}#
B RN S B GC LB SRR &y TN
)\u.:.hb#@ Q\m%g&x% :ﬁ'&w—'ﬁ“ 4«\&1 ’r-*-:.—_ 3

AT iE ﬁwﬁw 1 - A

'. Sp 5 -\ w{\fﬁ &-’ﬁﬂi} KR h*’ﬁ—a s T‘Qﬂ L
IR SRS BRSNS

5
—
o
I"'Il-.
—
—
-
i




— —

': @t—» van\-a’;’-(x@ﬁr«%‘*‘m %;.t-é.’ S’\‘@ E‘}éé@ t
' —Eah\@"-‘uﬁ-\é;l —*&*"H-\ﬁﬂt'@\lh\'&‘% ,zgq_‘lé_t-_& '.
T SRt ST R e B S N
R O A o B e & A H.a.
f S e Lo ok al 5
i { hqu\ k—ﬁg &-Q#\‘kﬂé@ﬂ‘r‘ \m‘vé}\
Y %i%xﬁ@ﬁh%%h%&l '\"Q‘*%*&h '
mwﬁﬁmmw@w@@mﬂa?;‘é ~ 5T e
gaw%ﬂw#*{tk w3 %ln\‘i*~v-‘i:”_?ﬁj_«-;;
S BN s Lo AR S e N AR
DA e AN T R S R e ey 2w ali o A 2
T i~ J\{\Q\m-ﬂ\iw_’g'ﬁvxf'“%mﬁ ® \‘*&WJ-"-‘“E
A e WA Y e s v (A mﬁwi'}%ﬁ(— Codat |
2~ -a-%c‘veﬁ"f*-htévhk?\é Tas W i N e (e
W~ c:ﬂ.—\-w:rr: &*ﬁﬂéﬁ*&“é‘v%'ﬁ(\#—\mﬂh\
B -‘*nf-—;\ﬁw—*{ 152 SENEE S ZATE *b\wi?
L e T R Bt R Ray g
"".\k—-ak--&——a.{%t”w!\ }ég{(k{éﬁ }ﬁi—l‘?{ﬁfﬁga
W s ﬁﬁ\mfh“%\g‘%hﬂ -“-'*:‘:\b;% w2 —“‘é A T
VIR O e e 'é:*rﬁﬁé"*’kﬂ S S
\ = H.\x e e L LR »&*«—-
A TR 2% TR - e ol
TS U S OSSR CIRer e




,g n-«m:‘u ’@5%%&%'{*“& -ﬁ—&—xﬁ(%‘_
e 1 s ook e 8-\l
xR \—«?é\gwﬁ‘k—gw = ﬁ*‘(’

&fp!
L

()

wﬁwﬁa%‘:va% s-~\<»&§_ : ~‘§\<§'< "

-‘é('&?fr:.a-ﬁﬁ{!\% \%&rm ,éak\\umﬁﬁ‘érfﬁ?w&: mglv
xﬁ_a.a—g W e Aqgasd e 3 e Qg.ig\_%g--\ﬁ--_ﬁ
gx\ww@w@ﬂ ce AR e R B a8
.J:ﬁ@f'w Rty abul+{ - \&\EQW§‘¥\\*—'!{-_{:&:~§-—\-E
%"J‘J\ﬁ‘ § s é'}\‘“”@“ﬁ" Lo AanNL

xqr\‘iyr-xr-b*‘ D Q’K«—zﬁ,% < &*‘Eﬁ- &‘ﬁt k
e A B O TR R & el b
’3< ‘)@A}«',\, f{agaﬁéﬁ\ @@u@égqﬁb\h
¥ ‘:“4&“{‘& \ ‘?@m“@w:\kb
*é:%:«vbﬁ‘:ﬂ NP R »\é*@ﬂrm& e A 4 —a
o2 B - s o e 1 - R -q\_j
m'g-% h‘{k"“m_t_‘.\xx‘u ,\\{:.kb){ﬁ -

.y mxxw\é Y BN
e e
WY




. gzgu#*wamﬁmﬁg@ LD
R cda e IR BIE B LN 1~ RE S i:w\ 3
[ RN 0 5\4 NP 0 5] i et E
-}3 s\%ﬁiﬂ@% W -f-%“-)\q-u- S
XTI T *ﬁwﬁ%@ S R T
~ _\;&n- ;\.n;-(.:ar A ™A A)\;ﬁaﬁéﬁ -z %QP%—% -I-J\{h

e SRR oo dC Rl Ak

xx‘{'.{‘&“;—-ah*.d;ﬂuvr( g %a&ﬂ. SR e o e

dapaw”

:ft- P PR e TGy L Y
0\ *r-:x-.ﬂ! ’@Rﬁﬁa &#ﬂ( %\Q_ s -‘.’n% am e Y2l -‘:'-:,
AR s TR 2 ne
ns £ AR 0 SR\ A W 4 b - e o~

—_— - — —

H@‘%‘;.ﬁgﬁﬁ;—*iﬁ(& W B e M{b Q.;‘A&{-“-’ %*-r!?l?\\}é """ _~
- W i Tl vy 39~ 3¢ %‘WWMM**
=yl N\ .?
A ok R AR T Ao A
| Y 5
_, e %ﬂub—@g‘x\w)?é &é-ﬁ-ﬂ-“ﬁ[fﬁ{* w\ré-—“#-@f\? S\Q‘Q‘E
L e e EER e SE AN R W
% a—p\-@.ﬁ&ﬁ-‘wh—‘-w A 2
| a#—ﬁ?m--»\k—hr«?ﬂ‘—'@*‘\ﬂ -k\*ﬂ ”lﬁ"g\
R L B o #@A\m@ﬂ%#"—xﬁu% .e




T F T T WM«N&
R e AR i TR R - v

I PSR R TR s

AR Ao W R e <A AT

PR B K X8 v

5 e BB R w

~KE i o EF g = G RS

3 "’fi '«;\Qm wl =il :FJ\ %Fnﬁ—ﬁﬁ«\qﬁ{rﬁ‘t‘-h ‘&li%‘\

I A s e e LIk . e o -
—‘JH‘_&“{-‘-mw ,'E?-\u-f "ﬁﬁb#%éx\gr‘%{h Ak ':
ﬁgwké——"—“*ﬁ r*%‘%@&%m% @-‘nnhﬁ"—k\v’- g
~ 3 I s Bl e pad - TR A

T And o A R A (S R Iy

~ e~ ] m et 3 RSB AN vwﬂwﬁ -

e ol s daew w-—*

: a{“.ﬁ{ ﬂgﬁg ‘K‘il“"‘r:ﬁ{'ﬁ( 1%'*%-*%“%7\#\ X
e
& b T RV R

Vs
4

=

N~ g_‘ (1m=~ o\ w?ﬁ",‘f\:— OR-~F< oo mm-*.;-{

ot %:ﬁ;i@,;vé—x- -@ ﬁt"&ﬂzaﬁ'ﬁ\n-ﬂ- ﬁ 3
ﬁ!#hﬁ_‘ ol 5 Sams gthl;lzé--lﬁq\_ @ﬂ‘h n-.t..\

e ki m W Gy d i e Y

__ "‘-*—;..g,‘




A e T e uﬁnﬁ&iﬂaﬁ&
e e K R - e e
¥ 2 ——1 ¥8 s ileikh T A
B"’:[ '\i %\Haa\*@&ﬂ“wf *.\t:f"‘f-'\.#*w | é‘.“_é_nﬁ“- 1\-3.
*A g N PENT Aoy “.l\il‘r\*ﬁhrm'{v—‘ﬁﬁ % \ R .Jm_l 7

b el ﬁﬂ%ﬂwm«%ﬁw%

2 r"?\ ﬁ%\-‘wn \Y"ha\!—gt\i{-n(?‘g% &(pf)ﬁ Vo DT
P w8 e @ Gy g Rl - ks wr-x
;- _A_“F("'“ Eﬁ_' Sl M o
g’??’*ﬁ ’EW 142 »'H : ﬂﬂ% iﬂﬁ‘rﬁ%rhh‘mﬁ%%hg~
ﬁjﬁm& ﬁu%ié_:q’gi}é’_*‘ 2 %w\&m ~o-e
T X A e L Gl E&E‘ﬁf% >
N, f:.\_w @{gﬁhm g (o i Y b R
#—"-Lﬁﬂi\‘*‘r—-— 3
S Lo ?EQW%NZ--é Bk ﬁﬁhmsﬁw
RIS Ry ST e Xlpwd 4 _‘-
B Wwfﬁ-‘iﬁéww :mhﬁ%rﬁﬁﬁ&mm
TS xﬁeﬁ i i AN S
| ~aAZ -4\#‘#‘:“»\-\ %“@4‘&“\9“%“ l—\hmt‘h-}%w@\ = T_
s Yels- |\ Tl Ne -~ A Q\ﬂq%m%, -
Ao CABR -SSR ¢ BN ahm e -
s 2 el merel oA B2 oK Sl rasit
__ “ﬁ‘ﬁ“ I i A K0 @E’K*ﬁh@rm

"a- # \k J5A (£

———




@8 O ()

\ﬁwﬁn%-*“’ﬁ'ﬁ:%mﬂiﬁ R~ ‘&4—«) Jis
ﬂ-«&{;ﬁblm \r\h\kf‘\*‘*ﬂ 'Qig “"ﬁé*‘r\gi#\‘ &'

_%?(ﬁ_&‘ﬂ-*-ﬁ?ﬂ- -*hﬂpé W\mxﬁ_m‘f ag:ﬁ%
\x ang EP\E“&%“— .\,émkm___—;\ _G%.i ¥, m ‘
~ 3 e~ TR w@-u;b Al ere RN %i‘ﬁ* .
E’ #4 g ’é‘\ < Wﬁ(—i@ o 1*:*r_~l'f:" DA Mg

)@ ~\{s"5‘-{»{-%~ ‘»@(:.—;:‘a. n= ﬁ}m._.. Ty ; ;ni_*_v"

: @Mﬂ( : ﬁéﬁ@a... m»,wwrml m»ﬂe&f? - 3

AR ok et RS o s e °a’%’~
a’ - *’&/ 1%%%?%’%% W= Al SR ;1_
R~ a;? o B Ao e P 4 B2 el
el L B E RS E A N T M
el 6 0 0l B R e 95 aé]*m'eé-%ﬁr -'
L e el O
L Fmede @éﬂ,mﬂ#;w (-~ R i «\-ﬂmh .-
A s X \&*&ﬁ-\nﬂ Al A el vaed
L Npam AR ¥ e R
3 &3 - Qf)méﬁMHQ-‘-** Fwe tﬁﬁ%{**&m{)

E “4*"_‘ defiprras |
. ~ A\hw %&bﬂ;—‘-\ Eﬁh % %‘!‘Fﬁ-‘?‘*g"‘h*&a
- EEr- \e @g:.. gg\l\-,\gwé T .
ﬁ& &&'ﬁ?ﬁéﬂ%*?— & pl-m- * ’r":l*-* tﬂl -

A qﬁ%’ EHlewﬁ-étﬁﬁm I‘-N*F'\ﬁ,.

"'!
f“




= 'HF“'L-%[«'\!&/ R S m@“ﬁ:{a— i i

R YRl on spfram ol oo R _.

Kl /e O W T e prons

Rl CBfpam{’ wé = Mo 2 Lo A 5

2 ~ B L E R

ﬁ w % {.ﬂ-—'—-?“‘w""{l"‘\“'ﬂ?ﬂ _______ _'
- apimbd AR E R Lo e s ST
OSURY F B g
é-vm‘ﬂqul\\ Wl (o o *n |

B 3 39ad < Rl s ey Y e gla\ﬂ.xkﬁ

 ponetn2 92 als m&m@%ﬁwm* KX _

el _ S e T

m___—.wvn-nmué W’xf“‘ d‘ﬁéﬁiwm\é AR S ‘_:

NS Q_Q B n..a..is-.',x.._l

B K ndirovar e i

el - ek %thﬁg:m_wﬁnm’qsg:—w :

P eoendoddid i e,

N’}hl Wl 'ﬂw{;‘ {ﬂaﬁ¥nn4w;+
) F&iﬁ“@wf{: - ﬁﬂ“ ﬂv%rﬁ«&éﬁ |
bt L\ &

3L B e R B O
ST Ty gmwﬁ_ﬁ:\&ﬂ_é T rﬁ

R e i %mﬂ ‘51

B gk R xa— e Qé ok




()2 0. )

e e R . —-

e .kﬂﬂfﬂ \é@é .w.-qh\a : %
@R T 3
L SO R e a nK b D B N eelioo -
F Y~ LAy o L B, el e B
: "E&I \'IH e m’qﬂ\bﬁ k{g Aﬁﬁ: p;mﬂ-wﬁ@(hﬁuﬂb\
\}QE ,‘@"mf ;*AM,QH,E(‘“Q\-—- w%(ﬂ"%ﬁ?‘(p&\“hlm '.'
Wi il - oié:uf%g&m Mﬁgﬁm
SRR el 2 —o B e o A ke
*Wﬁ - mm\,i f | gwﬁ?’wm\% NN
B {Qé e~y H%%
S I R et R = S
%L ,r;__mrgéhhxhwgm&iﬁﬁmjmgﬁa Nt (m
g Eoe
: _»g AR Mﬂ'%"{'ﬁ“‘*ﬂ%} l\\mq\ﬁﬂéﬂﬁ@%h% _,,3".';.
g 2 %4 M= R A el ~ e e AV @:
ﬂhm—h\ﬂl%ﬁ Al ﬂ g? mcxl\\{\{q-agg.si-..
H‘g“"’ NIRRT Y M—"-wﬂfk-”&iﬂé »}\\2 AL o '-1;,.
_ﬂ__ “ﬁ@“ﬁ)&*‘-\*ﬁm—ucgﬁnmn—&,% ﬁ\mmfp.,}m .j
R = D O Y S g
'-J'_'-- -‘ﬂrﬁ_‘ﬂ“*‘ NP CVQ "**ijﬁ-rkﬂﬁ"*ﬁj {ﬁ{‘l"‘ Qﬁ%
o e ster s e el
H*ﬁ‘ﬁﬂ—ﬂi e L3 e [ e 8 7 o
B ¢ e Wb e 0 Yoo B
% = % {cwihﬁ{“%\w% M) u?""




Ot 2 0

i~ #&Qh#mm—*hﬁv i:m;\’jgg_(»& Aﬂngh"‘ﬁril/#% "ﬁ :
e mX- M samae b & % A T I
e W cdalfod XL S0 % L N EIRE < A n«.*.-i
Eh'\ﬂﬂé A{.{T&Qh&:j( %ﬁ- ﬂﬁﬂﬁﬂf&i &;TN-',;E wod ey 'f'i
p-\gj %_;.,r\qhﬂ.i,...,,__}- f_z__( n..\...r_.z,t\ o :.n--m.\.-é—.n._@r'!{"

< e o (G ﬁﬁ#m
“"'M\ﬂaw@w;wﬂm@wmm e

,f k{ F-‘-)TJ g r~impmg

=

,r___+_ i # W{E%“@MW* Ay ﬁ&»&ﬁ@kﬂ}gﬂ 15““‘-“!.‘ b
;h m%gjn;?ﬂﬁgg _ﬂ,,_h;:__h :

. QVA%L';&_E*"WPH*“% _A‘h 3‘{"-‘3 —-‘—uwbé%._i \.‘r.
S R A .kg r‘r"ﬁi%?.ﬁﬁ:éah _\é_;@ﬂ\\;* R0y
R U S oF e

B L *ﬁ'ﬁ% NW R 4

S BT Tl (b Atama) - r@“ﬁh— e u‘yu?\m ‘_
e e VA R W e
ﬁ::*b é‘%kmyrﬁ - T35 wa s 'ﬂéﬁl-'- v~ W_Ln{w
e ki e
ARG e —liwd Wl “h%hflg.w )
et S S sy (3o ~«-~°éEu’w 5
hrg?w.ur,w{_:_x;ﬁig@ww &-

AT
D e Ty vy RGPS
,\é T A ¥ R e awmﬁx

:4 &




() =d 2 O 4

o 86 & - B - L0 mr i R (e
St SR 3w S Wl an ol vk - -q;
3 O ““‘Nhﬁﬁ# ..‘a-.wvr(
R - (RO R et e R -
ﬁ;‘%“'ﬁ% "‘ﬁ"*‘““""z"““’:tim*i" {4 % \Fﬁ ‘g N .
S e, vy
*“""’"‘ st e Gt o A R

‘l\*ﬁ “"““\:4'-&"" ﬁrﬂ A - n—-\{u—%kﬁ i
é o A Y B e g O
\ mz il *&%_L?‘“_’\'é‘ ¥ s ols t*.‘x{d{g_’r( 2 \i_,
% \'!("\\g gﬂr *i*“‘i"i%?\mn-i-m@k% Vestia ﬂ

B % 2w e YR A €AR 2 Cgd i
e

£ W* oo APRY *‘iﬁ?“‘@“" RS- =T 8 '~-.,;'._--
R e v e
4 f—'—‘.{{ “‘&*’é*z /\Mi HE‘% w‘@‘hﬁ__‘h%bgvy?\ . -
AP sl JOT 0 o el Bl
BRI S iy o gre e tﬁg*\.s
. Wﬂ* e ﬁv‘*‘ @wﬁh%hﬁs\&nn’ M%v’ﬁ

-: g ’&2*%}“@&’“ e A "‘E"t‘“"“‘"‘ ':'
| ne LY Al < R v, TR b, S
i@%’f‘*m ﬁ%@ﬂﬂg A2 Wﬂ? A é&

A W e -L).\‘E 1;{ ‘I}'\i-’*\\'l'\?‘-""-?f{ _;-

ﬁ‘?{’"“"“ '92 “rﬁﬁg;_#ﬂ ﬁm-nmhiﬁ\(ﬁ Vg

e Nl
i 5 [ (W




O) ot 2 O

"’kﬁ“\ﬁ'& h.\xt\lﬂ r@ﬁh T gj*k)?ﬂ'hth.a. -.li\--..,“..l‘ ‘,%*g ‘. ‘

N WL A W

R vy - i Al

Wi K D el e w«ww& i

-—-----— - —

B & it v |\ AT O R

—ﬁ_’_ﬁﬁ iy el 3G S e
: ‘x-ﬁiﬁ-% ‘%@;—kﬁﬁ\ W_ﬁ?l *‘A#ﬂﬁt@r{é@l

% Mol Dol v (X ~ e Yl

_—n

*ﬁf‘ﬁ‘z“wf(— ﬁg{ -\éu(‘**r-;\hé‘hmvﬂk i ,ﬁ,\uﬂ.f \DE e .

Aok R R e

R *é”ir- %}_?jjm;@af\’ @ﬂ\{-g gﬁﬁﬂt&d 'W\ 4 Q
A e D xR Wb e
B b B - e 8N B

RO R w-w@.»%tﬁ o 4 .'

xR Mww%'\mm

M-
Bl =

W%ﬁﬁ—ﬁ‘%ﬁ Ard R IR A R
E 72— R RKDUIEY v et (5 And

ﬁ‘f’l&('ﬁiﬁ) lk{ ﬂ%—‘—*—%\*‘%i@ﬁn’-h%wf
(-~ F;w-ww(

%éﬂéﬂ& SR 13- Sl B WG e T A m

fd— o WA ‘l{% fﬁ' %gﬂ?-“%‘h ~v

e w2 ca—

i wofe RO O < Wit e’ - R ::

M Hies EUPN .e hﬂ'\[ A u—-.htlév*( : M’




rﬁ@ﬁg};‘“éﬂﬁ KR - AP~ Hrdm

- SN

Bl B %@%ﬂm—ﬂﬁm
RS

. ol W‘-‘_v#@f"&s ‘&%Jﬁim—ﬁt%’w@ =
¥ vsw. . M ~) l>h$§"\§i
_ ¥ 2 F~ L%@wﬂhu\& .:.1;(__, ".
St SRR < - R K ’M’mwm
BEAN o Sl i
R Y

| '—“«%@Mdpw’*ﬁ PR N NS mﬁ@m_\ |
ﬁ_ W"- -"*‘“*'*“ _.___‘ u-‘f-uhq-\mh-( &( '!‘!{‘..?

B e, LA _
A e R i< -

g *ﬁ!‘ﬁg L t----tn(

J‘-‘ )




"é'ﬂ? "@*“"ﬁﬁqbﬁwﬂ{ff\.ﬁ Yt Al alp e

o — - G R A L < H.-a-t&’ﬁit

VR et v ) kel g 82 O ¥

s B B R Tt el oA
B e S S, Sl a%---

TG o B S RN ) N S
ﬁ'&m #“ *QNW_%:%& -‘Q{.wng,.t ~ eyl -_‘:,
)g Ml?&*‘ "\tt‘$ﬂ"\’ klnfﬂﬂblﬁpﬁwk

B L SYemee E2F Ty R

O o B - R A B Y |

RS S W A
X Sl Bk B SO M 4 E’
_hafﬁv B ﬁmﬂ&n“ﬁmm¥géﬂ .

n..ug(l‘_l_ n;;: mpa d&q\.wﬁu’ﬁ’-\{ﬁ@ﬁ @.@_gun_?}

T-é(f-p.\-,-.-. rﬂ-(

""““ﬁé h—n‘wcﬂh'i-n--wr{ "Qw*fm*f;w_m:&*mw,x
BB x 2 e i e o B R o
;*hbmﬁuhéﬁ%m—*iémﬂ' \G/ \ﬁ%— %““: \-L‘n( = ‘
ﬁ*\*ﬁﬁ‘ﬂ*ﬂﬂﬁ&@ﬁﬁm bi—ﬂﬁmﬂ\hﬁ-«#vﬂ'
o e R A R i SO

'_'_@\%«eﬂwa«éwH_—M@ﬁ@w’rw«b

4 y*iﬁhﬁ“mhhrvwh &4 h%-*r“éé AW YJ—'—'-

g Qﬁi ﬂk’?“%\nﬂﬁnhbmh—hf &’&f\wﬂmw "ﬁ'ﬂ’




@ 2 0O .

#d@é&'ﬁé& V) —mpnt
KR R SRR A s 98— B R x;
’ﬂMk‘%“‘ka-“W t'}# Am = £ Ig'@h

dra W E L | B
| o PR i~ B e
L (e e (TR R T A W
~_ K95 - RvmC W il g ..Mgu@
L RedeiOnRied) L. _\_xgrgaw .
o el oot B SR < O 4
. B W:ﬁm%"émﬁ—-ﬁvwﬁ s < 3
| h—b%ﬁ*“ﬁ'tf%f i~ | ._:_
L Tekeheg vkm%& S - »&rw !

B3 Q‘}M"‘w" Ao ﬁ%—&: R
o -“‘#ﬁr??tiftfi?ﬁ.___a % S

M"Qﬁﬁﬁkh@%ﬁh*'ﬁﬂh*'ﬁﬁt_ o
Haa{be W4 8 s e Wﬁ!ﬂ
M- ol arisey

"R o 4ot Wy R e o

:
. —a@a&—— I

A ﬁ__.. G- W\d#m%‘é «%‘E‘ﬁdﬂ" v
We O R e s e X -a-i_—,

T —— o —




() 80 & Ce = ()

. %}"‘*"\4‘@?‘*”"4@‘5’!& rr—*wz-tfbhﬁ hﬁ-«ﬁﬁn’z'hﬂ “{

I"ﬂ"'ﬂéz} t“’t‘-l‘h—h«:\trh('

o em ks RoWh] Ay i Al o

a‘rﬂ&’é@ e~ SR gl ] - ] AL

AR A i B g v a4 AR f;,

('Y PR O J'—be mdg'nh #ﬁ oa a:n "—'n&g.-'-\-n*ﬁ!'\-é W .,..".'

S, d@whﬁi—wv%@@ﬁ P T

B H—-a—’e*ét’EWLw dre- A o el

R W*ﬂé » %%ﬁmmgaﬂhh

nﬂ%%%& 32— GO R

s o
IR “'”

ﬂwiﬁﬁhg%‘\*ﬂ “ﬂth‘!:wh‘ﬁ“ .\Lf

R Ry k@_‘?a‘:mdh-f.

AT kg 2 e el R aff?;
h%i‘?@@‘iﬂw e hﬁw*—f@»@vw‘-éﬁwk 4

A S0 B o w .;ﬁ?mqw—\@mﬁ
L Bedsd T ) s MR e R
Sl > Gl R AR s e «* J
R k- R ol -\ - SR R TR G

o B N SO - TR e A wﬁ&: »m

s MR G ame@w e R

~ o |- ok

RS st - B - v - R

. S

E RS ST v e ,,.,,,ﬂ"




e d- D

Nd M iew ~aL W"_’J-—#h;%«,ﬁ %eamﬁ- @' Rk hw
NS e TR D o 4 4B e BN Ao ,E
Ll thn #"—“#\h-‘,\émm‘ "-_.;
PR = aldp s v T L T RO 2a g
Boof FoE TR R Mm EE
B b S i :
A maalmd S T ] _:,Mg* amﬁﬁq‘%%“
_ Kow %ﬁh@ma@@ahwhm
B G B WM¥W~&W E

ol T RO 8 ol s>
TR E xen%h-aw@ww&ﬁ%&e»
BT L 0.3 O s e G “'
T  LIL T S e

B Regeadl »\\{a* @mwﬁumgﬁm
AR M ““M**t‘“’?ﬂcﬂ*ﬂ@ﬁﬁ ’#LR@‘

e D - MFM%‘-"%*’*-‘-*% AR Eﬁ]
R %a%,\;{hh#wmm—awh | T~ ‘l‘iﬂt (- ##ﬁx
L) 3 n) ~ 4 B 3 0 an YA %l‘%-i 3‘*
: b L@ L T Ao o ) SR B

_____ ﬁf-ﬁ-{$ E’v'ﬂr-\-vdﬁ. éwh\hhée_f\)_i"" QQ‘M .
B a:tv‘«ﬁwwmrs&éwhﬁ \méaugmw
RSV < 32 -
A e Vuﬁﬁﬁiﬁ S v R - ’ﬁ;kwmﬁ—
gl 28 o i MR a2l T -2 v S




O G ¢ D

e %@e«w— Mé«»énﬁ A&banww

A Sy v e

TS T OO S T e—"

S o AW a2

E e A= - @"E‘ '@m‘v "‘hﬂrﬂ‘é&'%ﬂ b

W0 e 3R - B QT <) R

R m«%ﬂkﬂvw@)@m ;- &w*m

2 ?Jhﬁhhn*“ﬁﬁgﬁimhﬁgﬂkﬁﬁv

v fokabcs R R | A e
'JFEI ‘E"“""@lﬁa %ﬂih *#*it‘ﬂe'%m‘ﬂﬂmiﬁ ﬂ:..-.JJ‘é
‘@mﬁ‘ﬁ dﬂ& Vé"“%‘“‘w \%‘mi@ﬂ ww lu\-'ﬂ‘{.«%tﬁ-

W~ ﬁ‘ﬁ L VST NN | '-H*-h

as U%%“ ‘}’1’52 .@'.‘ré*ﬂ-{ Si@ﬁ.—y > Hr.g. ,¥
r—ﬁ«kwﬂ ‘ﬁu}-—}ﬂ\—-&-ﬁk:}uhw#“\d—.ﬁ A h&(

LA
.

s

_i,_
e

j SR A S ﬁhw-.«u&@&a
*jﬁ—“’e—-ﬂ"{"‘lﬂ m% )E‘ﬁﬂﬁ ﬂhﬂ.ﬁ R R — 35: ﬂf

e - am A\ e 0 ﬂék&.‘!‘;"‘-\-vxﬂn:@"{ T '}\" WS Ze‘v

ﬁ‘d uﬁgwwﬂ %4 ﬂm"ﬂhﬂr “ﬂ&{ -ﬁ#hw«';-;n-!'
Y AT 2o e ey i

-y
&
=

'\t‘
2
f..
-0

e Eomid TERGthe ﬂhﬁ—%ﬂr*ﬂn vre
4 k?ﬁﬂmﬁ'ﬁ#h@(ﬁuﬁé &.dg%\___%t\_r( : ,T_!
W = R S e B R v S e e

e Bl B e Yol ot A ey

: ﬁ y#**‘ﬁﬁ-%“‘&cﬁ&b&%-vﬂ h}nﬁ'h *‘




)
f-l
L

p -

M“a o BER ey )

e S0 Bl L Nﬁgﬁa&} AR h}_‘*#%ﬁ“
K< "*‘*@JE‘*W&- Sy i
a3 —.é—*——/‘ ih‘*ﬁ‘{"‘"k ol e - e B -~ Awlrw~ ﬂ‘i |
o | TR~ s LN v Rl
ot o 9 < Aok i) > T 2 oy R
*ﬂ"ﬁ-ﬁ*ﬁﬁ*\\%%ﬂ) @\ﬁ}‘. RS " P ‘ar-e:.

.x wuﬂzﬁ*‘ 3,3’ ek J& %wh—-l@ﬂ?ﬁ;’:@i_l *_‘f".;_

v e _T"‘:‘t"’t‘{ ------
:___ Y TR el g i"{?ﬂ*%r-‘b— %‘%\‘Jf@f\_;s ¢ ’_ N ..
____ ___-_ﬁ-r(é-&fJ ﬁ.h} ﬂ._ e ﬁ‘““}(\“‘*‘b*‘i‘fﬁ*h &EL_*_ 5
_____ = Nt ¢ m:-‘.‘.l -{Ww%«‘;{#&ﬁt @hﬁg

v;—.

%m A - %: o B~ Rk h#:_

B B\ i{u-{ R B -‘&m&l@
. _%hﬁghLﬁ&ﬁvH%Mtﬁk}_ it _.“_'
R RS TE e
~ i« 3 *%"‘&‘ﬁfﬁ%ﬁﬁﬁrﬁé&\hhkﬂ X
B ﬂh%b(gh*% J*‘ﬁ""ﬁ A9 HEE - t\gﬂn NN 1
L WY A i R &f‘a@ﬁ
L ol el ol

---N LT

- —— e . s

L e WL A R “? |
L -eRoWr aoe ss Al sedlied
_Emuu—%%t MEPIERT 0d AL M&-ﬁ:.‘f




O G ¢ D

ﬁkhw;ﬁ wam&@a%i W Ads :

P~ Yol om Ak - o v SR8
*’i'&{_""‘"‘ ﬁ;t"b\“&' : -‘i ;'-:
& arn b W e A momdmp M 4@‘
PR S S e = £
B ARG TR pores ARE o B8
SR+ TR AR O AR R ﬁz\‘%&
N4 T A S thg{anm_\%@; 08 g“\r’“’ah

i 0 A ok B B < oD
-~ B b @Ja%(mémawb S e r{%-%‘“r«é-—-_
Lhren @l@ ‘\ﬁ“"““%hm\&-rﬁﬁﬁ\— #Pg 4'-
— ﬂﬁ&éﬂ%ﬁh?ﬁff“’#&“w W*&Eﬂrwh b Vg
L oo AR SR R wi A 4:

e AL ‘ﬂ\‘)\&"% 5‘? )‘i&,\ ‘\\ﬂ%{ gﬁ %w“ ﬁ.}m\‘{b
: [ TRy " SRy W
R CB A ] - - S8R S 0 et
.--gtn?.'{(-ﬂllt--ﬁé-."ﬂ* n!éﬁﬁ;{ -kfi:i:- wﬁ—,m’:—&--—'—-\(& hi
Fa2’ n-Qlal-Te Mw—- g4 w«ne@séﬁ-
| ﬁ&ﬁﬁq ﬁ“m,&h&&[ m‘““‘*‘f&.‘f% W= 3 ,pz'_
N ST SN Y Ry Ceaa e VT
RO K ﬁ*ﬁ‘“ﬁﬁm K\qbﬁﬁm-\g;umh
i - 'Ka.\*mhﬁmq\ntﬂ «\&_‘l"ﬁ“‘m.hwﬁgﬁg ;h\-‘q:-\:.hﬂ; ﬁ’,
T — o 23 sROEAEN & w k- WS m-‘-‘%&iﬁ

it A R S ] o - R




()L Co = () .
. 2 \ H ,T

%i Tk kot RN e vl
|é ﬁ-_ > i o g H “? S @"—‘lt-{_ Agmr 3

. ]
4
&
.
-
L — -y T -
e |
- I.
[}
L — - s i it o r .
i
- %
! i
¢ — it
== —== e — —_ — = — R, -
¥ -3
L] s 1
s = IS — -— LY e - D LN B
i i
LTS S S Rl i —— s R R
=
e - — S— —_—
, A
<
|. L .
—— — — — - — ~
-
1
.
-
s — — — m—
y -
R

—_—
fish:
&
=5
——




CTEEETRONTLT TC _;_ﬁ

4’¢4~%Jum am*\a«aﬁ R wmw

L e el o o SRR wﬁm
. #ﬁﬁ‘ﬂg"fﬁﬁ-“r‘sﬁ@ﬁﬂf e ade BERE A e sl b mg.: A
._ hk mk—* tn( W vﬁ& N *-’tk-#ﬁr--— }é N“Tf _i___n“iﬁ} e NRW e % @
I S O\ R e O £ 3. b me{w v
b ﬁﬁ-r .\i\k\—w..t-‘l ~ !ﬁa& A -h"ﬁ) kﬁﬁ'nﬁg: Pl N ?"“‘I“I( ﬁ &4 .:1___;*::

TR Gt CTRZON - TREWR AN BT i

g—::‘f&* S TS A A E b e R e

L RenniE Bl L @i X ‘1“5'».:‘?“"!&-%-/*

_ ﬁ'-‘?‘h‘&( ﬁ_%ﬁ.w# - N .ﬁ‘ﬁg f“.\_ﬁ !,l!_ "’1\\"?3:-:1- \‘M\ T
? **-.*‘*‘:_"w‘&m-*mmé --='Ew\m4w@-«-=mw«~ .Lr

R eradbere na s Bl s RN P e
h*_}:uwt@ww SEENE La s 2 &a{wwj&ﬁ‘#ﬂth-‘m

*‘*%4 o or e Qe g EE WO L B v v
%‘.’.'f _ﬁﬂ“t’wﬁfiwﬂ#ﬁ 0 Sl R vk

C R Al *@Q»M%ﬂ'ww O v
"" -_t{%_‘_‘gtﬁ(&n-h—’“iﬁ-ﬂn‘\—“h?““ ‘_&'_m‘?"@.‘:é Giﬁ-# A
2 ’Eﬂ’ﬁw&ﬁ?‘hhwﬁ ﬁ.—ﬁ;‘(ﬁrﬂﬁ- & U 'Q-,!Hmrh‘-.
:&— g W O T E - (T e R
-mr-w BT E g v PR 4 ‘qﬁ_w“‘:*-%ﬂw

B X WETGST FOPIIC RV E- ﬁvn/ﬁ' :
3 e s ¢ R mm*#ﬁ‘.

f*ﬁ *




vy el mﬁaﬁ‘fﬁi&ﬂ“ﬂjﬁfﬁ_ﬁjﬂ#«(?fi \'I}"
B SO R R s 48 el ne v R
B bre o AT KR T GER o EeadEl
| ARG R AHES LT e SR el
b v AT AT U SR AN SN v
R R S L R =t (O R s}@hﬁ
f &[& . O aﬁﬁ’%h«\m«‘:—h‘w méﬁ“’-@t qﬁéwt:{mg
_. a-;gi;(u-wr-.(\:ahﬁg'ﬂfe#.lhﬂ mt—--—»?wﬂ Ty xfa—c-'-’x)“'-"ﬂ‘-'} |
A - BT e 2T ik el o AT e
r’kﬂf E,b OF AR \F\w;ﬁ R AR En A v ‘:“w&_*"#rﬁ.\""*-‘i %
‘@_“ﬁ 3h5@4¢@ﬂ‘ﬂﬁ%ggg¥(§’h¥hu,mpsm 'Hl“"l H&-_
LAY T W E D T i@w%m!‘:mn;w@“
j‘_ \-ﬂl{ ‘@@mé{e"’t{ih‘k’ - ";‘&'ﬁ ""ﬂ..“é'g hﬁ@'@"‘ﬁrm@l \(
o Mo - s 2 =3 %#ﬁz&ﬂ-k‘d Y xkﬂ—i%%ﬁ‘:ﬂ
ﬂ‘{(h—;\—-)-.ﬁ--tﬁéi WE ® > ﬁ"ﬁ*&%ﬁ'-ﬁ ﬂE-‘F’mm-—H
e_; RO o vl I O e el g i X ﬂ\v’wé
e T B S W M e 303 adeede s 105 8

t“r‘ . (m.l—\‘ i ix\h"‘\"ﬁ‘ﬁk“_l M“ hx*’{i‘.{ "“‘—E *QI'&( -&-ﬁﬂ:‘:—"’l"’-l }9
;&_ {éi“ \of 2 N%H;:lx ﬂ*mﬁﬁ{*&@% %wmém-i @
'g}‘_ -w-‘ﬂ-ﬁ b« 5 4R RV R R v 4wt I “1.‘_";.
se<a-ﬁmw R bl e BEc i RS
H_\_ﬁz,nﬂ A v b HOR L s s@;{grm-a-bm-é

R,
dl"_
"t
.“!a
1‘ i

.d--.-

ﬁu&"&&\é" bﬂ?é “ﬁf\tﬁ *’#—*L-}- ‘u‘-ﬂ *m\
% Wt‘u n-ﬂ-\- A w:\;‘im:-nu,*wd B

-+ . ."‘-.-. J




@) e D ()

H\*Kiﬁ_gg.'wé ﬁwﬁtm:{»ﬁ% =i i L Sl ek ) A8

., |I| 12

B

‘_‘} - A\‘r«‘qk.}_d_%&dul‘h\}d ~ \ﬁhﬁ *’#HHE**N Wﬂ
e g v (e S %%tm\h~<"e’}xw¥t\_ﬁ§v %

-ﬁﬁxﬂzgzg—‘-m%pia_}.‘_ﬁ @\1 ﬁ‘#nﬂi\“ﬂ‘ﬁktﬁ \'\‘*\’“*i

w%mwmwmg Wl 2 <. %ﬁ#‘fwﬂﬁ*"‘
A 292 WO T el e o sl M (7S e
*-‘,'w*" BT B A B = 4 Do et vd ﬁga-\sw _
’Mvi“‘;'h#*uﬂs} w\(a_s‘shﬂ.‘rrt'w( S (u:né-ghﬁc%t—mﬁﬁ,
_'" . & & KA lhﬁia\'t{ L@;‘; *nr't‘—‘m,\kgh-ﬂ-—-\ \\f \yb]_x-.#--\.#-:}.'
e T B et B SO W@ e e e
eeE e B vt Dol weeedd
oo mwe@w W E e R R BT e ";:
(e o) @R TR R nauieed e e R i oy
'f:: < E‘:Mé—*é:‘ "iE’é v ] o o W B BT 2 e 3 A
'@{iﬁ'&, . el %\K’Jﬂwxﬁﬂ*ﬁf_b AR A7 = A ‘Eﬁ%w\;}g{b‘tﬂt‘ .I"'
AR A = e R A o e s
ﬁ"(“’mﬁmﬁ\fm 60 U ol S ey o
L T K(‘rhiﬂx-ﬁ' B e (s t“x(*qpﬂ*ﬁfﬁl«(rwb v’a’*\
¥, AL RO ol e (2 - Aaew @ W @R
«.wxe.ut 0 e e O 4 < Y e %E’@' o
Lﬁ ﬁvﬂ--i-“-h'l?{‘- %.... © (r#*--’-k'(ixpaﬁhif §l~?--
LYK T e \*@4@\“—@ Porehto pI -\s\a@ Wl
r—péw\ﬁ-\—jhkiﬂ##\‘-‘-t‘ﬂ v{ﬁggf.&*"@ah*?q

——

B




L e n wk‘:‘bﬁi# Anesw #&-ﬂ&e DT W -.. '
5 __h,vﬂs.l: N S N N A i?éﬁ
| ’ ,_h\.\ ﬂ“";ﬂl&a( Y .\\Q«l@l \-\:l g)ﬁ?,‘:\—q( “-ﬁihﬁ_&":\\i—-l'#\
R O e N N e Dt RN
tﬁ_-} ij‘n‘i?{l’-' t"‘f( N *a(\*“‘mﬂam_-‘i hﬁ@ m=w e S "-‘{\/\ 0

N I T w—t-hﬁ’éa;.-!-vhﬁ—rw ,
iy ﬂamé.-..-..“ \R 2% o g <R e \\Im"?.i“-‘i%-"w
| e e W (1 e s ok
r‘f"“h—:“ ﬁm\n.ﬁ ‘f\\l\&-—'}\—-— m.{tr ﬁm :xv-,(‘l
~ AR WA N ‘t&m(#i_.hm{ﬁ Ardreredol ¥ Ja&l w
ﬁ:ﬂﬁf:.:- 4@,,,&4-!‘\\\-.%&—\ W ﬁaﬁlm*ﬂhhub?—*vﬂ 3

—_—— - — - -

L SONRECCT v AT R W o\ ) e m i 3
SRV B e BN e B | s s &e*@‘[ﬂ ”7"
R e T ww&éht@“+#ﬁ%ﬁ*~%\" b Tmé '
AR X\ RS e e TR M@ﬂ*ﬁ*#‘ﬂ
“ﬁﬁ@f b=V P § - KR a3 AR w N

= .

T“"?t{ T\_\fw: -"“:"P-"I!éﬁﬁ,u\n ('ﬁ"gh_g.( 'hﬂé_ﬂ“ﬁﬁﬁé kﬁ}

ﬁmﬂ;cxn\e,u,( _nh.np{%tumuéuh’#-‘cﬂu‘h%*?ﬁ < '!ﬁlz_t“" \H’(\

t"‘"‘t’u ‘< ﬂ&#@&-rw— qu &%\Qh\hm,ﬁi%ﬁﬁkuvﬁ &'._‘ u
‘<\‘ﬁl% t\'\i“%ﬂk‘;(—"' e Q {%-{-ﬂ-&m!@ﬂh{h@"@(&m B g ;F

Wl lmﬁﬁ' T s @IS et R Figj__g;_fﬂh : : |
~< SR DT e B N =3 (R okl
-.; = \ﬁ..:l-s xi..\-ﬁdﬁ - “#i\.ﬁ NI\“‘*# ﬂ“ﬁ QM-N‘--&“«J tﬂ‘é“

LR RS A e AR T :;é%’ E’aﬁ

-._.._-.-!-_l'

-




() Ao , v.e

L

'w @é-f*w-v&% Rt (w-H*-:‘ #as‘qi"%mﬂ‘ile“

. .'.'I\‘- i‘ﬁ‘l{&“wh'\'*“ "IF %“..ﬁ .ih:--lrih \\ﬂ% {(.},{b-ﬁ u

- f___ Eonin mlin wlm i m i S smbaie’ W
< &y !‘3%-“’; R S S0 St e T e el -
n-u B L N L o 5*‘*‘%*“'

%i#hhw**&\*‘? £a00 8 M Uy e
%_{ . m.mug e A I e T D g
N = sxﬂxw:m'fw*ég
O R s N IS
19;1" ﬁ.ﬁr«'\'\*‘ x“ﬁv“‘ﬂ\ﬁa thﬁ'*xﬁ"%‘ﬁ“@ﬂﬁw
E As K e el TR TR SR
Lzﬁhi’@‘-ﬁw Kdo@ oy mv o & JMW“E\E:’
L WOWE *ﬁ“i‘“”ﬂ'&{l’ (*\"“Ah""“ﬂ‘\”*\‘ *
L B CFEN I e AW E T T «‘a{t
?_kv Wﬁg&—‘ﬁﬁ?ﬁl\%%“vﬂ._-. ’T.,
'\é{%ﬁ. & -Aﬁ.*ﬁ: bﬁdhﬁ-‘l@-&h’ g,,(v;!t," p&h‘vmt-'a S\—ﬂ
‘*"#HPNR«:"W“ %‘\.5#*5{“*"%*‘4@“ R Lk
_ B N W%‘h?“"i‘t‘ Wﬁyt & M2 ‘ig""\“““"’ﬂ“
e mv&ﬁﬁmﬁwwhwmw y..a-.ﬁn-'( i
L SRR s K QT W R B **'**3& éf B

Gﬁ“‘ '*"" & hhn.l-ﬂ-\ \ =) { T/ e "““t‘"‘?“'{

R — - 1 - et et e i i e ——

e ————— - T e




43___:»_;_;7'&«- G2

.ﬂ [N YT 4{4:':1- Vrf/f{'ib b Miﬁ“__
L:..- e e 4 e Aol
f &b W el vaeb vl oA N AR .
Lok e = e (e Gl
L e e A WD AR (S e v S e i
T TR f i

P ke e b — 2
e e X - S8 W R W w2 v LR Gl o
> Nl 3 Dokt P




() *C 0 O
e e wn sl
i T R R T e R e
TS IR Y OSN
e X o wEE S8l B S e 2 AP G S
: “fw,hAA?.M.,%?xb@@qh ‘;—-—«,‘W: a
e e R S . ST o U =i =~ A .
B PR v —nab e o R W12 T
Qi% 53\5. “ﬁ:\ \& v JE_"Q’MS&-’Q_V‘Z wo N o DN

D

T
ki
1r}
X
i *:F
;'3'

X
£

e

% -~
! -,
; ¥
_—— : .
s ¥
k‘.ﬁ' N B
' ’

:

_H
% 7 Aot

™

%

|
2

gl
A
i}
5
%
P
%
i
it
P
Bay

o
A
%
Pl
/é,\
/:)
-
%
i
%

e
o
7
o=
0
A
L
<
i
it
<3
E




LW o e W A 'th:@-—“x%t ﬂlw&g

L~ iﬁ\@“ ™ O+ r&-\ﬁ-‘(w-a-ws{ w N Ayl ;\.c.\}&-\:njq-.n
G Y T SRNC e N e

g W"\ﬂ‘ﬁ-_t /m <-§§1 W .ﬁ_\
gﬁﬁﬁAW(mm$wMM%k$Wﬁw.
SRR S RS Y S e S S
AaaNERatias

X34 S W:E_E%.%M 8RN
G @l WO 8

% Kb somym o a3 o b X2 - (T ok

L bam e ot g (CK ka2 ¥ W e

e e e G P e S e .
'r .

O ERE T AW Ao

.
!
G2

'5(‘{ t‘ﬂ? M. v, —’EW:;

/"—*‘*hﬁ:—-r-*-lrg




F “"“9‘;#-%“%_?%%@% y L **’c*'f *1‘r~ﬁ-ﬁ~+"\
: Jﬁ.:-,-‘fpht\_\-ﬁ-_..} &4 ‘.__{\;,m_ ﬁ-ﬁ.{w ,§.._,_ @_%_ &4

TR et R i

#ﬁ“ "\{k_{@-‘ }(’ X """F"-«'Q".'“{-‘-'-'r!t_‘—ﬁ-ﬁ-* f&_ﬁ tmr—_i }él; N DN
}W%ﬂ\‘r -}Flt %\r'({j-ﬁ .\b—-\\at '-"*-n--"{-‘-‘&n{-k\. t@-"@‘ :
vu.- '\‘Y""‘*é‘ = e ot —égw_"ﬂ m'ﬁ"k"‘—&_ tﬂf*" FL«... »-.,.;"

G TOT W% SRS Oy Fegyerer
‘-.‘ic--‘; o == Al t-(ﬁ j_"_‘: ;Q;i = Rhi.ﬁf_i R__L \o _,;\-u .__

R O o e e T o W T g ey e
4w AN Ar i "\E“"‘*"’*’}&”ﬂ% w— el 1Y "%“'\mﬁ;

WA A e 2 D e e 4T N - Ay e
\“““‘ J’F\“\“‘*‘ "M AR AR ‘_‘”"‘”—“?% AR ‘;'i
Aﬁ(g AN -y 2
Q.l*ﬁ £ E R **:“‘:rs’- “““-—-ﬂh’ Lo~ ¢ “‘-\i:-,.l\'fm.a
< %é' ﬁéhﬁéwwlﬁﬁi\\\‘l W‘_E\L "‘\*i“-"a’\*‘t?‘(*k
n@-a—,_s;me e b i n
A‘\b PR | "‘E\é_ —&:—-. B \&\F&{ Mk-ﬁ*-‘\ﬁ\i‘é'kttgﬁiy(};
£ b R b e d 6 RN ] vl
LR T AR W AT e LR o A s S
H_&T%— ig‘.%i?rm—-w o VT s T
xR K e 2 e 3 i&’r@

AEl\"}{fh- 4$~ -qun;-fu'p %f.w-,...,\"f_"nm th_..:. ll

—————
%




: o ol L 40 T M e

@f@m O T
iy VE) B Am K S Re e bk (K ARGy
w_{a—. \"%.‘ _.\P(\Eﬂ_mmw**)%-ﬁ-\ﬁﬁ%_ &\k ﬁ*w

E o Gmg ST A 5,

wfs_e_(g %‘H AT
r =

__g@ﬁ: wn\?w 3o 3 Aw- Ly s A » _d\uui-t
: .j? AT 24 xgj%% miﬁiﬁ\{n\b \‘%"tm _\
t'ﬂ'—\é-" ﬁgthwﬁﬂ%%%‘\x;w%< %J_b@
I T R R O EVES
AR ‘E&*_‘i‘{‘%_{(“" Q&‘ e : ’N " “"ili’e #".

- ~¥\ Wt;a"__ﬂ"') ELWE

LUk e KR B ﬂﬁ-w%

F\K”gﬁ'&\%'\ﬁ %“é QQ:Q:#—-\K& %ﬂ-n«\ L
B A2 \ I S —kki\ﬁ—w\““ ﬁ\\%-&?,g 2
: \\&#& ¥ - Fﬁé%*% I e #"\V'% 4%:&/?4 -.
E w@rgwk@ﬁ\w&ﬂm
: IRHH- /‘EN \‘( = , ‘h-( .-M\ ":1_) -b’*f- '-\.) ";*'3“- :' i
-I‘Z'!\ﬂf-.b ;EET__rC e 3
_L_f_;%ﬂm&r T oL OB e o X ’&*‘*'
5 \*‘q.ﬁ(f‘» : { e
gmw—ﬁrfz :('Méaéwsﬂv \w‘s‘"-k“"r"




R R WX e e gm@_ﬂ .::
ﬂ-n-';&%ca& e v e Te N
Hﬂ'*:**e“wr AT G - -

A
e . < "@T*Q%L E{T‘_ﬁ'— s
e
o

-

m\\‘:%ﬁxm"} ‘ulﬁm‘ )SE- '_-iﬂ'*“_ “3‘.
T—%_:_'D'LKQ_EH- 4%:<iu_, 2 %'*.IEL

J

N,

S

= \1

*“@:‘@E—w VAL G \-,3& “‘h’“‘ﬁ@:‘;?@ W_%;*_g“_;g 5.
g ~-y? ;Hj&%r@-«qﬁg‘ké L& 4 \4\%% &\_Lg—v“%i
I ’L’Q&ﬂf_ 3?‘;‘#%‘ Wﬁ*@ﬁ—@w@}x{&q{%\ TP, 8

B ‘@dg’“ ‘@*tﬂ*“‘f‘*"%‘ﬂh@: \“@HW-‘E?“

7

E;_“'i*'i\—hw% T2~ --L_\!‘@?nﬁ‘ t“&?) \‘}Aﬂﬂ l:,ﬁ #\ﬁgwq{\) :.
AR T W TNT
| ... & \ - ‘\Hhh} W @ F{ 3:-)-%*— )@:ﬂ_— --

Birvu g Am s~ o
”'ﬁ Z—)‘&‘{&- Sy = ﬁi\z‘,ﬁ;@ ;gﬂt\:«. s(p#‘;g_ 1 _:-.-_
.i s \Q‘ ¥ };"‘ @\v"_“"b‘ﬁ 2« S0
;- T‘&R«—hh#@“w*ﬁﬂiﬁ@;ﬁ&ﬂ Y &= s M
‘&-r \‘I\fﬂe,{tmmﬁ D 2w gD e

e d’ ru




5"

L 806 e v o ok
‘.,.iq,:«t* §':‘ \m\"f{;ﬂ\\aﬁ %‘r’g{{ﬁ}\g-@,dhxﬁ.« f,_._:";.
3 4‘“\‘5'\?31“‘*‘3&‘"““QHJH-?H»E:_\‘; 3
- ‘“"“4 Rooone R b WM\ Rt Bl o e 4&
B L RV~ v - L }*4@ Yok R A e~ 8
"; ﬁ&‘“*ﬁ’W—Q N d \-r-_i‘w. S %—%q
£ AN pR - R A ﬁ**%%ﬁ‘é““j‘é -e-.-ww——v‘ﬂtba 3
. \-%»M% *‘%Q%t& & @,7;\ Q,.quxw
—f-.)%r N “‘\" '*"9‘* e "\J ig"‘ =l 2 V&
RN "i@“f& G~ 0wl _kg__k_ﬁ‘—ﬁe Y lowds
*f.ﬁﬁk@_.ﬂ?’f_f'—_“‘i‘mi&:“ el g %wﬁ r@ :

\ -"**N**Tk"‘&é.%f{‘i W*:‘h—L—“‘m‘ 2y v{-h't-{

3 Mw wh~d a(m ﬁg/(vg@:m%% @}%b ,3

; m*\—ué%wwtﬂ ,Q“"’-grw‘lm-k. %Qﬁ’ tﬂ/? |
&% ORI G MK “*“‘%\iéwg;

i_.i&q:_t*’k‘%% f{—-éﬁ\f\\{\_ “h_l,‘ir‘-’é *ﬁ’ v = v "3

t* &M-ﬁt\w l‘_.-eé:é&%‘ %m-h\ B

b &ﬁi@&%}* ; aé“ b

Al a3 & M .

L R 3 e S ;




e i
e

8 b T o2 b - s A s i) o0

P30 G AT L e (3 Ao B sl e ﬂ%’*m
B g xhwr\é* R e e WE'
TR R Yflﬂ- wee Al G q e d
:'3I*"‘ :\,%-? ~\\ v~ B o b k-m’# E"& . \‘;"1‘-1\ L’
’q W .-H's; "f— sy_:.}\ire. /Pw-\ ,.l,-g_gs. @Qu%ﬁ_g@ K
lﬁ' -"\z'( -ri"_*'— Qgﬂnr’ ‘NL‘-E/BQ(’ ‘g{{ kl‘—n:;(h Rra @ ‘1/\_
Bl mm e iy aig o A
S SN Y *&Ha-% \xsrf’wkf

i ~
G o E=2
; R A, AT g, W
W - _': N,- -1;.-&".
4 E- R \ . 6
E i

'ti 2 ‘\a‘fﬁ-
“ﬁ"’t v e




._'. h#[ éyékm-\ '}_l.rtﬂt.p r‘%‘_, _\k.w ﬁ‘ W“ ‘\.ﬁ. '
"@E\'%— (’Pw%\m > &% %-*‘i& Wﬂi >

LTS . %-ﬂée --*K&H_zi
}ﬁ-*\‘ﬂ,{t!}mi &F:\ 1.\ £ H_Q‘ﬁ QQ ) t@#&.

IR IR NIy S R
Jﬂ% f.‘%’:‘ i “;‘R'J‘_ k“’(_‘m gk -3$ 'KQ_*‘ ",E'-'é:\ I e~ e W = -.-.:L
w > o SUE T LS (et o A o 3 X 2

E e %&"5“ R Sk S R o

"‘ﬁ -“' f‘ F "ﬂ-‘ t"".n:';" T :h, I':"!-ll_ ]k -E..'ru.'-: ._ ;
1' B b 0
¥ e-
2 ? K 3
f ~
r

1;

?

FT‘“‘




T
""\-,‘I

}
]
S~ s
O < 5.8 O

.i.,-_. K . \@_< ,‘ h\'\--"N““!%' M"‘" prk ?('* |
IR SOREYY JE NS
£ ¥ AT Y X A A rﬂ’é{_wi}%mw
T e &;‘EQ&EEJM xb\—-vr(fw ahr-\/(!;% o _
*-?-1% Qﬁi i‘z %‘?_ LM b SRR < LU’-*
i Ve '&K— Aol ! “&*W /&_ Fn e R - (.
,# SEL R Loin ﬁ% el

1&_ \ﬂ:__t f‘_ - it:é}, @"<ﬂ' INLM Hﬂﬁ. (,
.. ‘w LL\Q'- w \t{:h{.htkm ‘ﬂ."‘"“ ke ’FWJ L [&' 2 \’E“ \ ‘“t }{' h -Q : ‘1‘”__?“‘. *'
=oona ﬁfﬁ__\%m(‘-%m\ T o ﬁk& <

e e e "
T
o
A
e
i

~

\.

H ;;

P~ YRS T & Tl £ Wa v L
,,._:EMB AR SENRITa
R < ! ~<u:- %b‘% e@‘l#: s&t-t @ W WS - 16
£ g»*ﬁi ﬁ?‘r\é Afe e \*H%“ﬁ***ﬁ“*ﬁ\*i‘w |
“*’&‘m L s L g |
% \\ ‘rf:{v ,_é:_nb,i% )\E.ﬁi.—;{-_é_ﬁfo,.‘s-\wg /h,{aigi-—"
RO S @kﬁfs&* ﬂt:_s‘éiw irm_t
RS N v e W R U B 5
*gé\gfﬁ.;—f—\\# :~s”9uﬁ-trf\\{ MW - \hunkh

_‘s’*f"-*f—i&%”wﬁf o R e ol \&
"ﬁ_“ gi\"‘"ﬁ“-{ "’ﬁ']’(m \\%ﬁpr{




." "-"II
( ‘l. o J

__H_m\\em %1-4';\({_%—‘3}{%%& :.éf.}\éd%_ x. l
*‘l& \M:\in- {?;\(w:..\ \'\\% R_-(\"‘""
; fﬂ'fjﬁ— Aste, &»,‘-. PP \h!&%‘ i WH:@ ,_‘%_\__% r
3{'}“ -—\‘-"MT N W Lg!“‘g‘- \"“ '\i s f‘rﬁ_{r w3
P @-L\#; \m%- ﬁ\- 43;‘ R\ el o R ?

B> Lf&_‘a_t___;ié_”_ffﬁt: A [SEONE ey
Jfﬁ w—ﬁ*“ -_'* VN W, ot _ 3 _ \:»

B - *S‘Q N e & d\'f-
_ﬂi-jﬂ% &.‘_ 'ﬂth-‘“—‘-—-‘&’&ﬁ w..,b "\'-\"“E".h-_-..
¥ - \-«5:

\\'3."9"2." #F%k- 'QQ J‘!t ﬁk« Qe l,h\b.;_!(._ &m_.w :"‘”
SO G FRESE e SR
|: \.'!r"*:f ‘Ql‘?ﬁé“%-{‘f K\H’ T“‘%mm?ﬁ? u:;
| ‘5 %‘i \*”*’*”"‘*““"“*?‘ LA o7 ® ,.mé\‘ﬁ"w :

T TR R
; &lﬁh%“’gﬁq‘b’ﬁ ‘&&f

-t ’1\ \m— ﬁ e Qé_t‘“_tt‘f_z_ﬁé --!:*"--4
ﬁ«‘« s v WONR S BT \ﬁ W al) & 3l v 2 gk(58)




r?"'.- ‘-.. vl b {
R4 Bl s
b ! rl 2 5 | gl'._a r

’F’H

o

]. 1 |.-:; ﬁu!-.:.T\.”

oy

r .:__T*

;,"‘«;—

| e e B W - v xgm v@:"‘"
o v @“*Wr“‘iﬁﬂx

TR Y
@ ‘%“%**Q*‘*b"t *‘:%‘c 5‘7‘&'?&-‘;}3—4@.‘\% S ape "‘#

R R e B < sl v s hnd ,,,_,.\_%__-_-,.i_
A mﬁ‘!g ﬁ\h"i“g'“éwhm% ‘ﬂ-‘rﬂs ghgm

-

) ) 0 () :;i_'
AT s \E%vaﬁ*}

B S e  a . e Mﬁ‘uh_umﬁ '3
‘Kﬁﬂ-"‘w}“{%#*@***@*hﬂfﬂ wt;:,}_é.\m :-.
h{}&(‘ﬂ#n-hfdﬁf’ | B
2% e
’ﬁ‘\*’,ﬁé’?\'ﬁ(_féﬁ““’ﬂ A O SRRV qaw--ﬁ?ﬂu-wh
AW <l S Bl @ e B el Rda
E‘éwf*ﬁbv R 1.-.!*[: ’!&iﬁnﬁ 's%l? .kun.,.
L R - A - RVAET Rl gh iy e SO o)
B R ) RO s B R~ R t
R o AR AT AT AT o -;
AT bl Ik T a0 Bl i @
\Qtr

LR RS W TR R R -
nﬂ?y;-& ' ;.1;-
-}f f: annd - “"aﬂ?ﬁﬁMA ,t‘ru-lh'} ﬂﬂ-&n-l-f-k:-t _ -
e F R el cxtdxe --'-df‘ifﬂa/-“\ @'

"m"f-\lh-.- \*“?“"é == dg "I:r _J:.‘.
e T -l | . il - = 1L - - ; iy - “l




—

-

"\.
r"_.- an o
' A | ' ) L
i

- ais St %

— AT _

SR TS R TR vae

o e D ASN% s L SR SRS

-‘ki"‘- AN M* N ST N b
'F': m*“'g“ S 2B SR §g N T - ;&M"Ew ,.:;.‘.g.\ .
‘ m "‘-‘ w 'h"-\ _&(ﬁﬁ.\ % “‘\Q‘_J - § - ¢ | .,{;
- e «w AN\ e x_@@@&,}&@_m.&.-\vﬂ NS Ry ‘:
-ﬁ:‘?i“::i.&d i.i‘a -\Lf_&,:-k\\_x e Tar L R ...-_
YRS AR5t U NP «gm Rl g DS
Fﬁwﬂ—i—* ‘h{-%&- m ““ﬁ%{[}hﬂkmd

— — e

= 8%l Slagacio s e it S eS
""'g--'-? & @m‘“ 3_&?;3&*{ WA 5tws3tg
g <o ﬁ’%“ ‘*"‘a*!::-:% mﬂ\m\m ;ﬁ\.}{ Pl i SO
\H%:&H "*"@"!“Q‘E —ﬁ‘& ﬁ‘sm\*ﬁa “.ﬁ\x‘l"& S ‘:J.

oS v ST S hﬁ--ﬂﬂ NP P S

= e X
I"‘_ RS SO S N TN "!\A:f: “?.ﬁ%*ﬁb“h =-STee

o e gRe (mLh N TmES |

B T ——
B A~ BN S ‘ﬁ\éwx& =




,5: | *m?x-@*\*\*\*ﬁ :5
wxa«ﬂﬁm—%«a@ S f;a i
PR E?Q,&&q\ ;@\tﬁlﬁkﬂh & o ﬁ__,.\ ~ ..“_:_ X ?
w CAaN s t‘\"\ﬂ% ﬂm @&b&:r-& % Al 3 *_ﬁ
\@ %‘%"@: ‘*"i&-m\\ H\{\&“‘L .@15itﬁ‘: S é
i R\km%k'_:. ;ﬂ{%&&éhi\wi i q, _:_
t"“mxm:(\\-_’._\ E‘h:%ﬁ%—%ﬁ\m-ébéﬁ\ $ *@ )2 .
au ~=—ﬁ%&~§:§§ &&M ve i SIS
____w&:m% NG T e n\w@m et _ 
?—'—\* 0 AORTR 8 SR tnara T adodNEa
m*&*«?’kﬁhﬁihﬁuﬁ_ééx_«h ﬁrx G ‘.,e
P 13\:%“& NR=
"5“\@“‘ “ﬁ-uga\:&‘{_.. % bffi_féf N
- R AT m&-ﬁ\a@\aﬂ RS g&._qalnsa
i'__ ﬁ&‘k\x\éﬁk‘-‘ﬁlw g_&.& o2 W xriﬁr—mi \\M _-J&.
= “*%%ﬂét‘{hmwﬁ“@&wﬁﬁ SRATRE
R NS PN I RN
AR T s | B £ 2
XS ph A %&g R‘i’%&%*%ﬂxnah m(wd
o mﬁ&@g&«hﬁﬁ NS SIS SRR
N Qgﬁﬂ o | \{m\. mwﬂﬁ_-ﬁx..w
' ' A @ﬁf"& = '

Ty




(&0 of 19

TR MY Raete 4
| ﬂ‘gésﬁﬂkﬂ*waw%v*\w*@ e 4.«.-«@4
k. - \ﬁ?‘ﬁh* ‘m“\g:ﬂ‘\{\m&(‘h*
= arih-\... P < e SRR 2 s SEN
L se Qg ﬁﬂw\@mmﬂ@ Sk
i e {.6 d— kﬁ g,‘i R ﬁ E%‘_ S .
X&&k\aﬁiwﬁ%ﬁxﬁgaﬂtﬂrﬂm. = ih
L Reerco st o Br O LR M VRE ST
¥ m*‘?\\ugﬂ%*&**'ﬁ ,ﬁsz‘*ﬁe R RN “'\n
: 3w¥§~§ﬁ“*° SRR "‘K‘“ﬁ'—-‘l
%__a-m_-:_ RI= Twﬁg&—kﬁﬁ SR &SR Y- NR A
% @ T AR kBT S e aee (R S
i-.hﬂgt‘*a%-@ SRrvairnes T s AL -‘iif_
ti@sf:_ SR =38 § u..ﬁ\“*-‘i_ WLES
@ﬂx%i*_(-\ﬂ L-ﬂﬂh-‘ @

Tw‘:**%rta:&& N
SN ﬁ%‘f\&ik_‘x

4.'.-
-I-.‘-!- o

= R

.
S
Ve ]

**@%&M&\ sﬁq% **‘rﬁaw\w'&?
| 3 Lﬁ ﬂ\f‘t&. hh‘t‘tﬂm-- ﬁtﬂ AN 83
' r__ﬁ“%*ﬂ\ fﬁm

0oy
0 [




~, @ L O e ()
w"%th&*l\m% e
s e S e Mﬁmaﬂg\ o 3
aci(ﬁ_-- 8w W des SN B (e
8 Li‘*ﬁﬁi e *‘\;&k
“ B+ oSS k Thada® o
L SRR R
P oSt vieda i -_.«ss£ N e
ﬁ\\mﬁﬁh@@%r\&ﬁw AR\ A Do @ 1

e A @ S-) J;_;QN We ¢ SO
ﬂwgﬁ S AR R mn\\,-‘_gﬁﬁmh —
| el s e gl et
| hihg\amﬁs ) S = ﬁa{é:-\_& A\ L “‘d’ :
, 5\ """‘"*‘:ﬂv hr&:ﬁ‘sﬂ \E‘& - _;"
R mi*ﬁiﬁ%ﬁw@*ﬁﬁ Al
| &%%ﬁﬁ\ i&-@ab&bﬁhﬂ\%ﬂ - ,-'3.._
e N S N e
R e LSS e LB e
ﬂ%&‘\{ﬁ"hwia Hl\# iﬂ“ﬂrﬁj
SN Qﬁk—ﬁ‘@&@i&* SN
'é.‘&ﬁ&!&fﬁ*ﬂ\ A BT A St (Ol
@{.. ﬁ‘:um gg,lb ; ._




% EE SRR R Ay
_ﬁ 4%“%"’_‘” &*& %éfﬁ%ﬁﬁi“ am

o “?K*E' ﬁm t@!‘*_xm_ %hxiﬁ N C\&" e 8§ A,
Lﬂﬁ%ﬁh %\\.ﬁ !él { = e R
S NSS \-.G;-LI-;-L e ;tLh_&‘hgl M%qhw&ﬁmﬁaﬁ\
; X %-.-;Qw Ngwg% = N_\“[ﬁ SE

‘7 Wwﬁ/@?\i@ = ﬁﬁ%rﬂwﬁ (“"“xf . _‘fp
?-w— N %& Xﬁ\k%q =2 l‘ﬁ"\"ﬂ‘f_ﬁ* Sty

. “\Errxg\ﬁw J:E&,QLQW Nﬁ:&_ §£E E‘
A URSTE R R0 ot s el
| h&h.@sv ﬁﬁﬁ,&_m&xﬁ@* | 1_%’




_.'l_ “_ > ‘/‘__ - —-——
i . i
’ - {k S L ,)
* — — - e —

- N RS (% <X T SN (it 30 @ S

i-‘L L-g:\ih AM* Sl \\-"ﬁ(
g R @&@, =N e >l ‘T o e T8 ".‘.v-.'
E S '*\g:&\\%b R“&*‘*Q e ‘\
ST P I PNRR S e
SR N SRS RS £ I R

*—ﬁ_}.{a LR _*i_:. p i ggjg GaSs a%igﬁ S LS u
;L'_hxt.*\m 2 e

e S B U RS Rad R
§ =X R ARG ko Raehivaliets
- -“& e mﬁ‘*—‘@ -‘Q:LHAQ H@: AT e RO R

-




Wy

RS = 5~ wRokd e oo AT -~ Rde7 >« F
Tﬂi"ﬂ'ﬁ F" ?amhuj; -\{ '&.43* o e
BN (=07 2 et 2K O WA A e 8 cu 8 W
T P A e R ey %%Tnm‘z%
AR @%Wc&r@wﬂ‘rémﬁ'\*\

%%‘*%%EQF‘W—PE‘HQ” '!\g?gﬂriéw&}%ﬁ 1‘.-.

o

Z

- A@L .

S

B -, ::.J.' S i B
“1 A\ s e e A (e )hmgg%“%&‘w-—‘pv’\%ﬁ—ix
. ﬁ.ﬂ@'KRHLJQw%WwH O ‘&:*‘H-Zﬁ‘rwﬂ—-‘ﬁ'
DO e (K R el ) 6\ g odel
Fvsl v 2's At o ddPmd v ap) tred o D Rl g — W o |
E AN i o g A@H‘J\)LE%JJﬁéﬁﬁﬂgi@‘ﬂ:’
A R el 4‘4'\*“*‘&—; {Wé\whgm £ AW
 Dweuy ¥ o W“&\‘ﬁ:t»\\t o 'g ,k-x,\,
E, F&“k ﬁ W‘%%f G\ ‘-‘““}‘W‘T(ﬁ 10w oL s
g \A\x\.ﬁ‘tm@ &ﬁwudﬁ\\dﬁmw.@\ N w%
L e S AEF SRS O
e—xlf{.g‘rw#*—*&-g%@ Wc&i%ﬁnuuw%\ﬂ\qrdﬂ *
\';I\’““ B & e é\“/— ﬂ*&"i%&*‘ﬁv&“ e S
LE“(“WM‘”MPr‘*fgdﬁm*ﬁ‘&#wﬁrﬁﬁwgw

milmi

L o = R O T on
*1\ \ d A e *,135 S(‘FR { ~ *:—%_2




“ —E:E‘Jﬁw\%ﬁ\&“bxg »w..;,p.-,-.w_.-»ugg_ Z
S e~ &a&aatwﬁtﬁ *"‘"ﬂ:*‘i " g:ﬁ 4\'\"‘&'*‘#.
'\\W\Q”\(?@M&*xm?“&&‘ ﬁ‘&?é \,g -~ G J:ni:
. i 'w‘*-]%m,_:hnun NS AR SR PREN mywm
. ‘@gwwn _jﬁrrﬂwa'a“#ﬂw&*t-’ﬁ”* DR wgw *‘

AL TR G ok w@m@—w% ¢
] Cr & ren-N Qbﬁurcﬁﬂﬂ(‘-‘i‘t &ﬁ&m&%v\% R ‘t q,_.--:
&Aﬁa’?’%@“&“‘ivﬁm‘;’g ¢ A-¢ '?;5,‘ Bk ek
T*@»:ﬂ*—‘};‘t T-bs\‘gq-i_#’\:gm

-

b Lt
;’LI:';-.‘; :li '-.

'_.-hg \)WE‘\YJ%»\:&;&(WEI%WW@ Juf",rﬁd_‘-,”;,_,__Jﬁ.qwr. }&_
.1. M:k“—\\;xt‘ ﬁgﬁcyqﬁwpgwt« ﬁ.:ﬁ-__-ﬁl&. p 3
E ke R A #\rﬁﬁ*\guwgﬁgw»{ﬁgwgwuumj
f‘h SRR a1~ NK(*&E vk e &T‘rﬁvq;}l‘uﬁ %*ﬁﬂw% 3 .‘I
gw\;&ﬁr‘%é.‘{’mtﬁ'a%%? ﬁw&.w";’é\-%n.
ZE——- “‘{"@*“-\fﬂ% Wﬁ"\g-—wm}iw ;g’mﬁr %‘QNWXGW@ S T
hm@a\&g\w\www&mwﬁmwiyv\ c AN &
e WA RTINS R o TN e Qe o J‘f 4
@!ﬂ_____’f‘.—f‘f S | ———i
TS P A R B o ﬁ}ug
-' t‘w\;mzw*@:)ﬂgh h&-ﬂﬁg‘_ﬁ@wnykﬁ 2T v
ﬁ@ﬂéﬁﬁﬁ'““’{&‘wmw\wmw“t’ - *"“%:'“_—Q"‘
S N ?’*‘ﬁ’gﬁﬁﬂ—/‘ﬁﬁ?{'\\\ﬁ m@“&ﬂ*ﬁéﬁ— % ks

—y—— e — =




() Q0O .
.'. g-l\l) 1;{%5. "‘"“‘“‘Q{"*m-ﬁtn&ﬁntgg'ﬁw\,&:ﬂ_ﬁkuﬂ L

B A - O
L s EN T e by Rl v e IE R A 0K
R SRR éivr& e vw&m—
: ‘xx.- N:: '?E)'“S h‘ﬂ"ﬁf‘*ﬂ f‘;ﬂﬂun "g v—z‘nJ?% - J

&'ﬂi v'ﬁj&%t ;‘:\,_ﬁ-n? E*\:-—-*’Qvn‘ah\:-—* N - P—*W'ﬁ‘@'ﬁé = g % '..
ﬁ*ﬁxf"@-—w‘*@'?i\ (*#%*f: \?“Q*TWQ"““S‘—".
Qe ES

V" A — e\ sy VR e s L e &-—;ﬁﬁrﬁ
B LS O wm—f\—'@”g‘x &ﬁ“‘-*?g%“‘é -
R oL g VT wﬁuvﬁQ(wsvﬁﬂk&c\‘Ef“{ 2
1 ﬁ%k&ﬁ%ﬁ\ﬁ?ﬁww St 2 A)ﬁn‘ltﬁ«“«a:u%\

i o e M R RN 3 e AT >

P - oo O TR T oo ERE WO R T o R )
P _r\r(mnw-{\\}m\\-r(—u wmmw.gm_

\QL@ mﬁw"“fﬂ-{h ATy *‘{ﬁj "r“-—-r-'i“f""’h __Zg "' .'.

."...J r..'--c —.-‘-mr"ﬁ"ﬁs k:r% -:f:('i--—-u-. \W— ‘nﬂ\w%ﬁwﬂ %;ﬂ‘}
o] 55 oo SRR W2 2 o o el s 2 s n ol

\'%"“h-‘:‘?‘-‘-i&_*ﬁ“flﬁmﬁh Il s -ﬁ@-%—‘:ﬁwwx{ ﬂ\ﬂ*"‘*

a&x@“fw wﬁ*«-@«ﬂ»ar--wﬂw et 3-4"’4:".?" |




I b .m\-q‘}::\ﬁﬂ {-—Hﬂ?“brrﬂg@@”{)ﬂ'ﬂ"' -'N;ﬂ‘*t_\'“y{ F‘riﬁ\iﬂ \f:‘

()80 A v i ()

e ——— e e ———

géwm .t'_"h--‘h ~

_ &uvmjb ,&%hﬂﬂ .\Q\qmﬁ—_‘“ 43:& ﬁ&"@-"bm'ﬁ“ﬂ"
O s ecaes sdlgosky 2aoE)
4 -‘&%E\,“ &{faﬁ( § Pewemni= e N 'wklf‘-‘\ﬁ‘-&*{“
{--*N ru.-dku« Qﬁd%ew ) %S t{-ﬁﬂz{&“ &@(DL
R R el Nﬂ_“*at‘%«m“—a“#%ﬁf:ﬁ*“
:Q‘v-‘-v g “r‘__"’c“ Q&:m\-—"r I’t!‘:sw vﬁm{t %L)}ﬂﬂﬁﬂ . c—
*‘@m*ﬂﬁ el AN ol Bhirg WL S S [ w W'gs:ewﬁm
g@@a&ﬂh w\\bwg}c_h‘gﬂ an—qﬁcﬁh&&@&,‘h“-.
dese ﬁj@qvm&*q.._gw Nwﬁﬂbmﬁ{wnﬁvwﬂﬁamxf

S8 v s s *@r‘.\wgﬁ—"u T preﬁr%{*ﬂf‘@nm#s% ;__
s o v g — eI 3 (o WiriE— v

ke T AL e ey — S RO

-@:\c\\\—wﬂk -@Qv& 4\&4 \HT#M%TF.‘A&. ﬂbﬂvﬂv
= WS e e e e AR ST X g oo 20

b

| @Qt&]@uhh’“ ,dw,ﬁ,;‘w-— N S W - l”ﬁﬁkﬁﬁ.‘\“
Wl M ERRY Tl *“*(MQ““ﬁ"é"i it
P hﬂﬁpw%h%@‘ﬂmﬁ f_‘_!, %Q“‘L‘ 1%"'5 ﬁ‘"‘r‘ T-

o

_.-mkﬂlré\ﬁ"r‘“ L..hl *'ihd .,Qc-g*n hfglh\ﬂ'\u{*- \ﬁ.#
;'" ; %‘éw.\MN—-}{‘;ﬁ W_.hqw‘ﬁﬂ Sers '”.

LA
e

%

i ‘.L :

-l %.v—_.q r&&ﬁgnmwnﬂ.w ke --.ﬁj

BXER




b AL & BT PR H % — .-:-:-ﬂ-]@q ""'_{'ﬁiw wjmf “n-,.pw-

___ﬂsz‘rm J!J-.l-h_ e —Q M‘H"{“M M-\qg .-s- i 1%% _11!:.--_,.

\Ww- wﬁ-—a .,-.;,_ﬁ-élt- \\juu SJ\EA*:L -—w._w-ﬁ‘hf vl ll\tl\_-{wr"':._
__‘MH "'{‘l( » S AW TR lai%%;_ To 2w ""‘{. -'llh-u_*:!_"_-\'f‘ | ;.
S 3598 2T L ) oo %Q« Sy wntel
Foa N REQS 2o N W Y N T e eg,ei,#é:.‘

um\z S a deagi kg..syg;}fp:&:ﬁ ﬁux{:&%_
D SR e

e VIR PO i VPR 1.
:ﬁ&vﬂs’%\g—:uvﬂe %m"\%w\ﬁm—w‘f{u—-uaw Nﬂ ﬂg—“
Wl oI ¢ Ao At e Ly *{—m?{?%ﬁbwwhu j e ,k_-':
s H e G et e S Bavhax—w)det sinie
R o Ao e s a2 il ok MR __-_;
Rt/ imncbgd BTN s W ¥ XN R e

@?Q‘-&E”“‘( 2. e -..:-fﬂ"‘" \&\-“*—i L{Aﬁi&—{*%ﬂ,%w
K#umyjnn té-w;nwﬁ\—cﬁﬁ-Q ﬂ-{kﬁmiﬂﬂhw@ﬁ_\ N ity '..

RoRtowBlulugIE R b

'\J* .ﬁfﬂrh‘éh ﬁﬁgwwh“ﬁv”gbﬂg_bhwr“ \.\hﬁ_ _.
Q"‘ﬁéi“‘-“—w-— '”"'(!T*" Hﬂﬁg{-_wqg *\_.. - 3

_Q\,"ﬂ JJM%“--‘J‘Q” .ﬁbr‘-_&q\@'@‘bﬂﬂun *II JT:

. H:Hw m!#lfqzﬂrlﬂwﬁ-ﬁ“dﬁ““w% “I“J .:I 3 |




(80355 DS ()

=

P I e e U = *:ﬁm—m
wﬂq%&“ﬁl"«’ﬁ%w AT S w 3& (m,.,.;mww{_.
.ﬂ‘@qwﬁﬂiﬁf“iﬂWLﬁfF{*w A?mféu_,{ T
_____""{‘-'ér-*“b Q&E?QWn&)%Qb-ﬁwt‘ nuw&_—:@{ --..-@,3-.,:
Qo 35 0. o R — A e A ey (e

- Wﬁ*‘ﬂ’&-ﬂ#%-ﬂhﬁr# \WM‘QM \_ﬁrr“\zﬂ mﬁﬁwqﬂ“ .
QJSE:AH'Z-\W —O T ez ,w«c_mm@-.

" A _._*w"“wci'E-ﬁ‘Tﬁ;*EH WS Ty N mﬁ*“%ﬂ _*?_._
i %quﬁ-\ﬂ”ﬂﬂ%E’g‘ @t‘j&ﬁﬂﬂﬁ” f‘:}w‘t“ﬂ?‘ﬁé%_w‘g‘bﬂ
: W g [SRg— ,;,13%41“7_, R > b bt W Sy f_
B %*%éxw@m*;g\(g* F T R R
gz LU SUPTURURS U R i 4 . *#rq@l o ,,“ta;#q,_,ﬂ 3‘_

: YV T R PHRETC PO N ST R N gﬁuéu_,,__, 1

*‘*‘T’éﬁ‘ﬂ Do R0 RS Ww“{ﬁ:ﬁfﬁﬂ‘f{&#w"?wq:ngﬁ
E__ PIQasegn - Je e Sﬁ‘"&‘ﬂn“%ﬁg E’*‘(’ &Q!’ -gﬂmt
| SR\ Rl e wﬂwﬁgﬂa‘%b%ﬂﬂﬁ,w,ﬁﬁ{“w*
B shstond o b ctriwcken|meoiatii ol
AT

\ & 'g .

W cgg::é- gg..;_-q,&g..wm.w w{cﬁchﬁ

ﬁ(n._-ﬂ ﬁt"n—....; o g'f""'" Caiv- H‘.‘u—wétgm_‘gm“ B

TR e |




“Q'"‘{w\wn'h’ﬂ‘ u-"‘-'—'!_;‘-""‘ "‘“"\Q\"‘“‘Q\‘m r ol s Wh‘b*&ﬁ*

- _‘g‘ﬁ;&\—:rluﬂﬁﬂ_ %ﬂ_%ﬂ‘%}&%ﬁ-";ﬂ_—n "‘*l’t‘-éﬂﬂuﬂ“

i‘%%ﬂ{u wg. n\*@u % wﬁlt*' i\,‘ﬁ.{u fﬁ?ﬂ-gn{.ﬂﬁﬁ .l’i#-

*“v:iw«*'vh\rw--’ .ﬂ-d(uu r‘*ﬁ?ﬁ“\(i‘:{‘;ﬂﬁ@i{ L) .ﬁ
o drsun. h&&um%ﬂ\b:ﬂg.}%& Hﬁ"ﬁuﬂ\\Jﬂ o w

.

— rS8oniid ol 2 Led vl R0 —



















| R AN S~ e B STy = 1303 i g
'-.r«*&‘r o2 i A v e ~ e Rl s E e
N ey Lok %—«i KA B
L R R WMo Ty L \xxﬁ Seda ol s WK N -
F Seomuoapie 3o & W~ e A xgmsé‘x
7R N N e 59_~ﬁ5€@m—a‘ﬁ'§rﬂan@5
I At d ‘ﬁ'{"ﬁw ™ DD ™ ’ﬁ@’)ﬁhér’#hhhﬁh%;‘:‘zﬂ m‘i*
3 g ) ol be g 2 S8 SN o R
—\énhmmhﬁ_nug“:.:g:%y ol e aﬂ;‘.jaggz";%*
oo admc e B W) wxon Dot e R A S o e~ 8
(V8w \ #fﬂ—{i)-)'?i\)w\%%&\Aa&ﬁnmn»—*‘.w u\.. ..
w— F N a) (XA weTw—2x @) (Wi~ dw

"_'“‘-i-'iﬂﬁh) (ﬂ-ﬁ‘?"'\\ﬁ'\%}rﬁ‘c \r"\'@">

‘—?hﬁv S .\_.é -— n‘:i.sa-—_.,,h;,ﬂ.t.;ﬁmu S B 5 A2 AR 4 3‘% S w2 M%-“;"
TP -~S m eat Dk mB K -:

B we Lo e Ty feedl A - w2 8 1P u—@ﬂwﬁ'w—ﬁ

L oo i sy 2RO SR ‘1‘&-'9'—'#—"6 W o adkE Lol

| wc’;ﬁ-ga A2 A ~ R A AFF T el bW s

e

m;l.u! T T R T :b}n*ﬁ’ E_ﬁqﬁ' E:-& ?—-._—-h.._ W o~k N a -i_g-."!ﬂ""( .-

Lok Lo b Bt o5 AR
f G-F'I\-}.{‘-‘-.“h{‘ &S— d\pﬁlﬁ_’ﬁ(#duﬁ—“‘r{ 5
E (mm*ﬂm—w@wﬂmﬂm T s i - ¥ -p#

s n—

e (%H@w\ Ve T\ \ 1’\#&@) (= a@r,_ *

..,;h..




NS VT Sl ewg A S R~ 3
H\‘-‘R %ﬁdaﬁbi\;’ﬂg Seh v~ .....k_ﬁ—.«.-.;"
4 &? e T SRS e
AW ~ R 7 o O R W) ‘n.\x..,..t;{y.:. A AD et e
B R U #Bfuh.\,,*ié w ;grahwhxavﬁlna.‘qzﬁﬁ
?iw S Lt bR SR,
R e i e N X T
RN SO-RE s&:@mﬁﬁ"‘i*h#&:h—-magsgﬁ Z
oY R ES N A R 1 _,
F Ph@ ﬁ-ﬂ' ﬂ,_*-)- uﬁ'r&b‘\‘?g*"— @E“—- USSR
.ﬁ"%ﬂhw\—-ﬁ%‘ <D h-t-w-»‘.&-'ﬁ
AU AR W A TEAF T g -‘-l&hﬁj’&%m u;m:
TNt AR "“ﬁmh—iﬁﬁ%‘&‘&ﬁ—gd ﬂ;-wr-ga.- *'«-.-\.w-
AN S e SR T A e e AT N R AR ﬁ}u_
e S
T R M BTT a0 e R AeG W e 42 :eue&:w _.
) omeg: 3R BTN S R v T D E
R A S B T Lo R
AR AR B B B e 2 ek e
g“—i"-‘-ﬂh&% &.ﬁdﬁ-hwh;}‘ | i e
L0 W R Ry - A e e 3 de e gl
L SRR e @dlae: v i e A
R G W e e a5t Ea v a e
| o XR1TTS

% Y A"ﬂ?) (%&ﬂ&mhmx Qq—ﬂ*—*\ﬁaﬁf)

L

r_-i-a'r x-;:l >




| L@ s ,ﬁ-’r- ..‘;x%ﬂ T VAFETRRY m%ﬂ_ﬁ
3 __xk.;:ﬁ‘-&“““‘** W‘” Shne o £ @‘.\)\%a_ms:.{n:..@ﬁ..,
,Pﬁ ﬁ"'w o e A . -
‘ aq "-t.—':"h""-m_.%- m.,-m:?}ﬁ)' %kﬁﬁ'ﬂ&%\{ %\i!‘:t—‘p: .
B A R




in v T e~ .
Lk R0 Franaeasl wels SRS i e sdig c ol

+=-.«~m A2 #qmq-c-vﬁ .
TR TR VD S RNORE 2 UGV gy, .
W son e S AUTT S NPT Wit eyl
A B35 WA 3R - T ET Lo
| %n' (—hrﬂﬁ-fﬂm\q—nﬂn:‘ ERN— kﬁﬁ“’-‘--%-}- --M-'“‘ﬂ'ﬁ\f- ~E W T~

‘_'ma_é_\%—- N e el TR e A ﬁ\*ﬁ\i&%

W\’ﬂsﬁﬁm 4 Ar:ﬁw-kwéﬁw 1@* T RE e e
AT o2 v B AL RET AT 300 e S
e TR N B2 a0 = SR o i)
R o e L lﬁ;_% o ~RE TR =DIWLL W%ﬁ&* -f
v NK2 G = v i
\\ <=l <2 xxwv-ﬂ*:-- XA *ﬁ-‘&—r—*ﬁ@ VY 8
W3 iae JAAS © (Y 2 L@J#’vvﬂﬁk&é*g&( \Eﬁg
ST m-h—rm-%-aa_w-. Q=B «,}h“r@-aﬁ A= .9,‘——“-.‘*9\;.3’ P
e B ““—'ﬂﬁ;\sﬁ 5 g xﬂ.\-ﬁh#ﬁ W e w2 Ne =<
> @RS = M- B @Ay~ ,Q?h*m.;) @«g’“\m%“ﬁaﬁ 1
Pt Eﬁ"ﬂ’@‘ﬁh\ T AR A et o e~ A RS o ‘e ‘=--‘h~h--. %
o gL et B
B oo B s BEAHA TR R

D o QRT St D 6 ” (._...h.-.ac ® %*_ﬁ ~ Ape) Wl a3

-




W%"‘ ,_w_-—r “‘.EW :"“‘1--‘\‘ \(&"‘Hﬂ' '«'\-‘-" A\”"ﬂ m‘q -—'q,.'{:-r-ﬁ- ‘f-

B (—hﬂﬂﬂm-\——dﬁ-‘ﬁzh&éf‘n ﬁ’w—ns@g@ ""“-w?u’v--&-
- -Bh'@\“*a-—ﬂ’é'fht(*w-r'ﬁﬁ' ‘r-l*-‘h*—-ngy_%.;;_in.n.t
R R ST Ch i HL e R :f
M ‘%ﬁw Rd—te G\‘é@%&é% N m"ﬁhﬂxﬁwhﬂ-«%
ey 'iﬂ-é% S é;— A0 § *hhxdh%ht}\hh“

Q.-ﬂ_q: ‘\.:v?—ﬁ# ..gki.:&)m 5?-2";'\'#: e S Y ﬁ#\? S
PR T RT T A e m e e T Ao _‘.'

ol k\-‘ Tho— ﬁ-—-"h-.:-l;;h-t-ﬁ ‘% *h"‘-.t‘r_.' \ﬁ‘ *\‘r:’i Wy~ { h‘r@m W ._ -‘

-&.\r)\qLH"*_'qéﬂ’ W~ L P el
Sy W?_rm”;@‘g DT —DRNRH A D S }.f;'f.. N =Nz -._;
A\J{_ﬂ-ﬁ 2 Rt T T VI e S G a\@s\{;’ E'?‘T\_ﬂ‘ ;‘Fa
~ by v o3RS p ot AT ER FT: e~ k‘i‘«%&r
o 2 eI R e b PN SRR :r.,.pmmw 355....‘
<, . =8

.(.Gx,z;.m pusasant Tp W¢m i ;_

®> R~ 'ES"-"J B o R M"&“ "‘*—'w_‘;éh*—}-a‘#

U orme®)t g At JFs s R e T & st
. %:5\%"'”“‘ '@\5 ‘ﬂ&**" n-@q @ %*--\-a.:-..l-,gh:a@iz*gﬁ‘ wa.-a-}_._-_

“ﬂ"—' .«l‘nt’s—r{

- —_ = - —— = ———

A\{_ﬂ‘ ‘v—ag“m;t—w’é‘mw “J%-—ﬁ‘"ﬁ@ﬁﬂr“ ?3 -

"'““ﬂ\* T R B> 3she Bowe:

e e —— - T 1..'.'

e




;@ﬂ‘éﬂén;—.ﬁ-»akﬁ_‘k%*%@& 3
TS _\Q-.-S-_—-\t\“x = ﬁsq@, qﬁ“&“&*‘*@ﬂr?ﬁ”;;u
Bl Rt Qe TR RE - SRS
3 AN T aer SN0 KE‘,""“&*‘ AN B
L3 D e -
A e Re IR Bad e L WEAREN N {EL&;;'_ -ff
et e oo <« s @@_Eﬁg’j W v oD gﬂhi‘h‘—?ra-*-t«;‘.*. 4
55\":“"“‘ e ‘fi*@h ““1@' w2 ‘"’"#E“- 'ﬁﬂ-*ﬁ\hxr{ aw;_‘

.9

B e o s R
S v W D ARR SR T W B 9 ‘%4 |
T~ W vt _2
WY R L dedenmd TR 8 R a2 ek ged s
AR AT\~ <aseane = -_f‘{ AR wéﬁ PR A~
Ve e pfo=el
DRt o L <A™ nTwaae2 GJdsSwo fiﬁﬁ‘ﬂ
B ~ oo Qqn’:—*:-'z‘ﬂch.lm R~ a2 0pnWuy =S =G

; _ _:if:: ORI Z—ATTWZrF WiATN T evrn {iﬂ%hﬁ‘fﬁ“ﬁ_




 Recel 4 ecommad ’ cpf%»cw A& L
: Ma:'?a,cz /é&f:;a Gacud darel .:MX“
W,ﬂmz;%adeﬁ 4{:’ (s 74 M..-

1o fo wamﬂw%

/WMMWMM i AP IP
m % i m,é;ﬁ;?fﬂdmuy *”‘
T o) R drdyng SN gys L 2RLS T B ol §8 AR WD et _}
ﬁmMMW Alhal . reapesl Lo
AlaZ mw&ammtyﬂtm M_ -'-

Y &

i L .1
B
o
"

&
by,
T
S eE
ol
M
5
& al
_;F
&

St
&




M»{MJW&M " (e) here <4 Ry

: ﬁymwwmﬁ TR

TR A J‘E" M 9% B :ﬁr »a\ﬁanﬁ >\r@~
&mw—w%__. R T S ‘rk&l’*ﬁmwﬁ

St e s s QT KR e 30 N

AR ET e e e}

/

grovonds m MmMrMa

AMW ) Tho Lacrd danal m
Z‘, %a«»ﬂ- ov (K z:& Mfﬁd‘?! m‘mmf
wfc?%@.«n &dWﬂZ? .-
liak e Lyt slolt £, st ;
@ ‘h\{.ﬂ'— L‘"'i’—l&wmﬂ\i Lk 4**,\\}“:_\ = w ﬂ_""—*} ._&__‘“E.h_
:"g‘t‘;"' N 3 o \“1 hl(’&r#a_n.‘%\“\ nbeel’ e l\g‘;_,_\ X '41.;-.‘5
W ey e e w2 e 2o\ - Jydea
%ﬁ!ﬁ T i & ,“}pv(. ﬁ.\;mﬂ*&-ﬁr‘mh; ﬁr fkﬂ%r_w\%

%"'ﬁlﬂ“ oo Re - v B UL ¥ Sete v N
TR AR




$ Q‘—!"‘“A ﬁ“ﬁ“‘"“ A=l A:-\'@ @#%@@w‘”w*ﬁﬁ #-Y:

Cheepes e --qszm e -Rw RE e Sl
: ‘@'HJ R L o S .‘;a...ﬁgi &&A\——-xm;@g, w &.
&‘-—-;r SodBer § D ba il =ew T TAN S3wN 'h-'b%é ‘%

24

¥

ﬁ\z VIR X WEER - v a\%a e
ﬂl-—«h *;'-}x%»‘x v A8 B R T e B N TR R e 3
Ao wr, ﬁw“?’f‘%‘ﬁ_'ﬁw&l@%maw&— § = :}-\-a- :_
e xR SR R B R R \S-2ed
& %E'%#:a né\ﬁ"g%s_é_-.‘@—a: % _.‘,qﬂ-@) @ﬁh&hakﬁ D ..
B RSN O 3 PR TN ENR T - S SN VES
ERGORRL e Rl
ﬂ“*'@ﬁ-‘“«é’." WY T : B |
A AT Qo Ba i W ~ S NS wﬁ{ﬁ:\.\.@
Sen-a e ARE ‘Q&%ﬁfﬁ%hhmmﬁ«- e B
-AQ-"}%" @ LG4y~ N T = NS eRbhel .}m{aﬂmmw@@a
IR R PR e e

AB\ A ¥ ¢ I =<

~f NS
B ANa "‘w‘h@{" th“‘:'\**%- O
- o




Q%:: .

.jﬁﬂﬁ




}IJ

INOue, FUMIO

T& APR 55&

h VoLUME T J

(159116 )
PaRT 5 OF 2




CLOSING ARGUMENT FOR THE ACCUSED INO
S L

R0 ELIVERED H] J UK ]

FUMIO, CAFTAIN, IMPERIAL JAPANESE

TUME

GO

4

CONTRIe ELGE
Chapter 1, Introduction. : b A L
Chapter 2, On the Error of Chrrges and Specificetions, "LL 4"
Chepter 3, On Jurisdiction, "Il &%
it ety /

Chopter 4. The Derth of Admirn]l MLSUDA end ita relation YIL 9
to the Fosition nnd Responsibilities of the

eccused INOUE,

Chopter 5, Whet ie this so=called "Highost Delibersrtion® WLL 11V
on Jeluit,

Chnpter 6, The Fundomental Theory ndopted by the "LL 19

Jrpenese Criminnl Code,
Chapter 7. On Charge I = Marder, "1, 22¢

i Chapter 8, On Charge II = Vioclrtion of the Laws and "LL 37"
Customs of Wor,




Honorable President and the members of the Commission:
Chapter 1, = INTRODUCTION,

The accused, INOUE, Fumio is indicted with two charges in the ins“snt
case, The first charge is murder, and in both of its specifications it i
alleged, that, the scoused INOUE, then a captain while serving in the
Jepanese armed forces in Jeluit Atoll, Mershall Islands on two occasione,
an or sbout 8 April 1945 and 13 April 1945, on the said Jaluit Atoll,
@uring the present war wilfully, feloniously, with premeditstion and
malice aforethought without justifisble cause, did kill Raliejap and the
other seven unarmed natives of the Mershall Islands, and committed murder
as provided in article 199 of the Japanese Criminal Code. The second
cherge ie violation of the lawe and customs of war and in both of its
specificetions it is elleged thet the accused INOUE on two oceasions, on
or about 8 April 1945 and 13 April 1945, on Jeluit Atoll, during the
present wer wilfully, unlawfully, end without previocus triel, did punish
and caused to be punished by executing Raliejap and the other seven
unarmed natives of the Marshalls.

But in the statement of the accused INOUE, dated 28 December 1946
which was introduced by the prosecution into the court as the asocused's
confession or admission end accepted into evidence by this Militery
Commission, the accused INOUE states es follows:

"I performed theo cxecutions by shooting the below named native
eriminels from Milli Atoll, Mershall Islands, in accordance with the orderes
of Rear fdmirel Nisuke MASUDA, commanding officer of the Jaluit Defense
Garrison to perform it, These executions were two in mmber, one in the
eerly part of April 1945 and the other rbout the middle of the same month,

"Nemes of the natives who were executed: Raliejap, wife of Raliejap,
Neibet, Anchio, Siro, Lacojirik, Ralime,

i
*The eight nrtives who were executed were Jananese subjects and had
committed erimes, as & result of the highest deliberation had received
sentence to be executed from Reer Admiral MEASUDL and hed become prisoners
awaiting execution,

"At that time, as Commafider of the Military Police of the Jeluit
Dofensc Garrison I was under orders to perform the duties of investigating
cerimes and effecting their punishment,

"innouncement of the execution of these natives was made in a report
by Reer idmiral M/SUDL, Commending Officer of the Defense Garrison, to
all unite under his command on the day following the completion of the
executions,®

I believe thot the above facts statod in INOUE's statement, though it
ie brief, exheustivelyprewal the whole truth of the present case. Defense
counsel wishes to reiternte that this is the real truth ond also the truc
state of mind of the accused INOUE at thet time,

I believe the prosecution has also acknowledged these facta as
undisputeblo, Since this confession or admission of INOUE concorning this
case hoe been submittod for this court, this is only netural, In fect,
tho prosccution hse not produced any ovidence denmying the above montionod
facts, On the contrary, the testimony of cech witnese and evidence
produccd before this court has only served to strongly verify thesc fects.

L)AL




The tcetimony of the witnesses for the prosecution, ermy captain
JINNO, Sergeant Major FUKLTSU, end meval Petty Officor WAKAMATSU mercly
verifiocd the feet that the sccused INOUE in acecordance with the orders of
/dmiral M/SUDA excouted the netive eriminals from Milli, But, it was nct
established from their teetimony, thot the natives which they testificd
the eccused INOUE ghot end iidlled were the identicel netives which INOE
killed as allcged in Cherge I and cech of its spocifications, beceusc tho
witnesses did not testify as to thelir nomes,

The noxt witness for the prosecution, MORIKLFNA, Shigeru tcatificd
thet ho had not heoard of or saw n trial given for those Milli netives,
But ie not elear vhet he meant by tricl in his testimony, This was ca’y
en ameteur opinion of MORIKIVA who is not an expert in law, 1In its strics
meaning this is not tostimony, Whether certein focts or ects constituto
n trial or not, should be dctormined oaly by expert opinion and judgment
of law spcelalists of law, I shall discuss this point later,

We should noto in MORIKIVIA's tostimony thot he statod thore was a
Judgnmont shoct for the native eriminnls in the presont casse., Lfter el);
in e1l of MORIK/Wi's testimony, he did not deny the feet thet there wae
e certoin cxnminotion and consultation held for theso nntives,

In robuttel, the prosccution ealled Licutenant Commander SHINTOME to
the etend, I sholl rescrve my commont concorning hies eredibility to a
leteor pert of oy argumont, But, he d4id not deny the feet thet thoro wes
no examinetion and consultation hold for those netives es wes tostified
by INOUE, Ho merely denied the fact that he took en ective pert in the
Mi11i native cxccution incident as wos testifiod by FURUKI and INOUE, But
this portion of his ercdibility is complotely jeopardized by his om
conflicting testimony, It is truc thet he praised the character of the
accuscd INOUE, es was indicated in tho opening argument of the judge
cdvocato, But vhen it ceme to the point involving his responsibility,
with rare impudonec ond shonmelessness ho passed the buck on to his former
subordinoto, Is the judge advocate under the impression that all
SHINTOME testifiod to wos the truth and ell that FURUKI snd INOUE tostificd
to vos o fobricrtod story? I am groatly dubious,

[fter all, from the testimony of the witnesses for the prosecution,
therec wos nothing to deny the fecte of the sbove mentioncd stetoment of
the aecused INOUE, On the contrary, their testimony served to ascertain
those foets,

Tho eccused INOUE, performed the oxecution by shooting eight notive
criminals from Mill4 Ltoll, Mershall Islands, in accordance with the
orders of Reer [dmirel M.SUDA, Commending Officer of the Jaluit Defensc
Garrison to perform it.

The eight nativeos who were cxecuted were Japanese subjeets and hed
committed erimos. /8 & rosult of the highest deliboretion they hed
reccived a sentence that they were to be exeouted from Reer fdmiral M.SUDL

and they becomo prisoners,

Lt the time of tho exoeution, as Commander of the Militery Folice
of the Jcluit Defensc Garrison he wes under orders to porform the duties

of investigeting erimes end offecting their punishment.

He performed the execution in cccordence with the orders of Reer
JMrmirel MASUDL to perform it without any doubt im his mind belioving it
wos the correct thing to do and he believed it wrs properly expected of
his office.

"LL 2%




This identical act and fact which has been ascerteined, is being
indicted in Chorge I ns murdor in violation of the Japanose Criminal
Code and in Cherge II ns punishing and causing to be punished es epies
wAthout previous triel, in violation of the laws and customs of wer.

Herein 1ios mumerous problers, Lot us study Charge I, murder, Firet
of all, from en objoctive point of vicw the act of the accused wos not
41logal, This is so becsusc tho act of shooting and killing by the
accusod, was performed in accordance with the order to execute the
sentence by the Suprere Commender of the Jaluit Garrison, end was done in
pursusnce of his official duty,

Secondly, in the mind of the accused, we connot recognize any unlai-ful
intention, at that time he was awere of the fact of shooting end killing,
but ho did not acknowledge the fect of murder, Moreover, he absolutel:r
did nct recognize thet his act was unlawful, Thereforo to contend the?l
he is guilty of Charge I "murder,® it is imperotive thot thie ect be
proved unlavful, from the objective point of view, Even if this wes
proved and ostablished, furthormorc the fret that tho accused had any
eriminel intont ond wne conscious of the unlawfulness of the act must be
proved gnd demonstreted,

In Aftermining tho conditions of criminel responsibility of en offender
boeauso of the progress in modern criminal thecry the illogality in the
subjoctive mind of the docr besides the objective 11legnlity of the nct
or its conscquences is now teken into mccount. This is intent or
negligonece, Intent ie tho principle end negligenco the exception, Whon
there is intent or misteke, the 1llegality in tho subjective mnd of the
doer is alloged,

But recently, ot leost in the oriminal law and its thecry of Japan
it is roocognized thot intont must be criminal intent = that is intent to
commit crime, It must not be mere intent as o mattor of foet, Besides,
being awere of or hoping for culpable focts it must be that the doer le
ewere of the illegelity of the foet, For oxample in the present case,
beside heving cognizance of the shooting and killing, the 1illcgality of
thot sct must bo recogniscd, If this is not so we cennot allegoe thet he
had eriminol intont to commit the erime of murder = intent to commit
murder = even though he had intont to kill, I shall leter discuss this
point in deteil,

Ten't this illegnlity of em oct end tho subjective mind of the door
nocossory in dotermining e war erime, Tould not it be a rotrogression of
tho cultural progross of tho time to allego guilt in a wer erime merely
by considering the illogality of the outwerd apneerance of an aote

In the judgmont cascs and theory of the Jopancso Criminal Code, it is
not pormissible to rcoch o conclusion of guilty or innocence meroly by
proving the fret thet there wee no triel, We connot ogree thet the
eriminal intent of the accused wae proved by merely tho existence of
:I..ut-unt.xtu shoot and kill, I belicve tho laws and ocnses of Lmoriea ere
nl.n L]

Now, lot us consider Charge II, Does tho cet of the apcused corres=
o Hoguo Convontion governing lend worfere, which

purdshing a spy without trisl, In this erticle

ﬂ,whti:w&lﬂtﬂinthnﬂofmuunmﬂwnﬁiﬂ.
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The person who is rosponsible as the viclotor of this article is the
person who mnde the decision to punish without o trial, Thie I boliove
is the proper intorprotetion from ite context and from the epirit of i%a
logislation, It docs n~t in enyray prohibit the act of shooting and
killing n spy itsclf or the oet of tho strangling of a spy itself, Fhaa
a person meroly performed the shooting ond killing in accordance with
superior ordors es 1s the case with the socused, must he take tho
rosponsibility of violoting article 307 Doce he hove to toke the emtirn
responsibility? This is the first problom, Doos the spy provided in
article 30 of the Haguo Convention correspond to the Milli motive of the
present onso? This is tho second problem thet must be solved,

I have presented & birds-cye vicw of the instant cose in the lght 7
o oriminnl cosc, Thus, I beliove tho commiseion has a full comprcherel m
of the 1ssues involved in the present case. I shell now moke e spocifi.
explenstion and argumont on eech issuo,

Chepter 2, Errors in Charge end Specification,

The accused INOUE is indictod with two chargos in the present caso,
But in the present cnse, two difforont incidents do not exist, Both
charges deal vith one inecidont in which the pecusad INOUE is nlleged t2
hove dlled by shootinges an act of execution of the death judgment ciglit
Morshall netives who hrd committed murder, spying ond other crimes end who
were givon the death sentenco, On onc hand the act of shooting ond kiliing
by the occused INOUE is charged with the crime of murder o8 set forth in
the Jepancse Criminnl Codc, and on the other hend it is condemncd by
nrticele 31 of the Hogue Convention conccrming land worfore and customs of
wer, on the grounds thrt they were punishod, end shot and killed ne spice
without provious trial,

First of all, we #ro not rblo to judge on the frce of the charges,
vhether the crime of murder in Chargoe I is indictod ne a wer crime or
meraly concurrently indicted before this militery commission as on
ordinary orime of murder which oceurrcd in Ameriecen occupied territory.

Also in the case of FURUKI, Hidescku which wee proviously tried
bofore this commission, as in the present ensc, tho identicel incident
concerning the cxccution of Marshall natives, wrs indicted in Charge I
vith murder violrting artiecle 199 of the Jopancse Criminel Code and in
Charge II as violating tho lows ond custome of war, In tho closing
argument by the prosocution in tho provious cose, judge odvocats maintained
that supcrior orders constituted no defonse in his recsen for finding the
nccused guilty for murder in Cherge I, He stotes as follome: "The
accused thus orgues thet his homicidos should be oxcuscd bococuse he
allegod they wore done pursuont to the order of his saperior commanding
of 1G0T, « +« » INn Almost every wor crimes cose, the nocused has contended
thot hies illegal acts were the result of the orders of a superior offiser,
Tho argument has been univorslly rejectod.sss. The SCLP tions =ndeu
this commission is authorized to use, provides "The officia position
of the eecused shall not absolve him from responsibility..... Further.
action pursuant to order of the accuscd's superior, or of his govaornment,
shall not constitute o defonso, but may be considered in mtigetion of
pund shment if the commission determinos thrt justice so requires,

The logel besis for these rules is epperent, Ls Glueck points out,
Wer Criminels, Thoir Prosocution and Punishment, pege 140, "4 little
reflection wii.l show thrt this provision {ﬂpurior order end govermmont.
immnity) Af followed liberally would give almost tho entire bend of Lxis
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war crimineals 2 volid defenso,® The position of tho courts on this subtlcet
is nbly ond bricefly sot forth in the decisien eof the famous Imternaticnnl
Tribuncl et Muremborg in the summary of the judgment relcasoed et Murcthiure

September 30, 1946. The iribuncl stetes, "the defonse of '"Superior
Order' hes never boon recogniscd os o defense to a orime, but is eoncidrro
in nitigetion as the chorier here prorides,® Im viow of this coso, orl
tho numerous other ceses on the same subject, the motter is clcerly sc
well sottled thet it is not necossery to burdem the commission with fur-ikc:
argument on this point,®

Aceording to the sbove argument of the proseocuticn, 1% is eviden®
thot the prosccution eontended the guilt of the erime of violrting
erticle 199 of the Japrnoso Criminnl Code in the Furukd cese, wrs based
upon the logic thet it wes o wer erime, Thus it sooms the erime of mrvier
in Chorge I wrs indicted os @ wrr crinec, If it hed been indictod rs on
ordinary erime violoting the Jopanese Criminnl Codc, the guilty or
innogence shovld hrve beon determined by the logie and cescs of tho
Jeprnesc Criminnl Codes It 18 o greve error on pert of the prosecuticn to
arguc on this point by npplying the theory, prowisions and crsce of wrr
orinos vhose rcoson ond objoctives entircly differ,

In the instant INOUE cnse, it is not cleer whothor the prosccuticn
indietod the rarder in Chorge I o8 o wor erime or cn ordinary erime in
violrtion of the Japenesc Criminecl Code, I reoerll froquent instances wherd
the questioning of the dofense counsel wrs objoctod to by the prosecurti:n
on the ground thrt "suporior orders" wea o mattor for mitigetion or vhere
questions by counscl conecrning "suporior orders®™ wes cbjocted to as
irrolevent end immoteriel, In tho Jopaneso Criminel Codc, ccts pursuant
to superior orders ecre mot alveys mettor for mitigetion, Thug, it may be
inferred thet the prosecution, inthis ecase, also hre indicted tho erime
of murdcr in Cherge I ce o war erime, Of course this is only a guess,
The defcnsc earmot decide vhether Chorge I is indicted ns a wor erime

or an en ordinary erinc in violation of the Jopansse Criminnl Code, Thores

foro tho nccused is ot a loss to know by whet lows or by whrt countries
1w he should defend himselfrgrinet the mlleged crimes. In pase the
accused is found guilty, he is not eble to kmow by vhet lew nnd under
vhat roasons he wee convicted, Such charges and spooificeticrns where
the accused cannct kn-v by whet crime or by vhat crime set forth in whet
lrw he ie boing indicted, are 1llogel,

Sceondly, Charge I is the crime of rurder and article 199 of the
Jepanose Crimina) Code is applied in each of its specificrtions, But,
cech of its specificetions is stated necording to the idoe of the common
low of U, S. A, end its roouiraments, In tho Japanesc Criminnl Codo thare
cexiste no erime ealied murder o in the American lew, The words, wilfully
premeditetion, maliec aforethought, feloniocusly, without justifiable
cruse, used in the charges and specificetions are legal torme peculicr
to the common law of the U, S, £, Whun these torme nre translated inotc
dnpenesc the secused connot understand whet they imply.

It is & grove technieel inconsistoney to state the specificationc
according to tho idea and requirements of Imerican murder which is no%
found in the provisiore of the Jopenosc Oriminal Law, while indioting the
acoused by murder vrovided in the Japencso Criminal Code. Even though iho
requirenent of purder in the cormon low of the U, S, 4. is proved and
guilt is ostablishod, wo crnnot alvays say that the crime of mmrder
provided in articlo 199 of tho Criminal Codo wes constituted, The
Jopanose Criminel Code has its poeulimr theory and casos, This 1s tho
sceond orror in the chorgos and spocifientions,
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Next, Charge I and IT ore 1llegnl dupliention of charges, 48 to ihlns
point, I have in a preovious occasion made a detailod argument in objeriior
to tho cherges and specificotions in this court, I shall nct ropeat 1y
argument on this point but merely surpicmont my explanation,

In Charge II ond coch of its specificntions, the eot in which tho
accused INOUE punished, exocuted and killed es sples, without previous
tidals the notives of the Morsh-ll Ielunds, is charged against the
aocused ns ¢ violrtion of the lowe and customs of wor, Therofore the
orino of murdor in Charge I is includod in the act of Xlling in Char;c

II,

Thon a certoain aet of murder conptitutes a wrr erine as violatinz

the laws and custome of wer, should tho accused who committed the oct cl
mrdor, be alwoys prosccuted in the Mi'itrry Court of the opposing pover
both ns hoving cooniited o ver erinc and on ordinory erine of murder?
I believe thei this dupliection of chorges id definitely illegal, This
would bo moking the some error ns indleting n certain accused with tho
cerime of rurder and nlso with assault and erime of wounding which wero
included in tho et of murdor,

Chapter 3, ON JURISDICTICN,

Concerping thic problem, I have already subritted an objection to the
Juriediction, The gist of my objection vee as follows, In the crimeu
alleged in the charges snd specifications of the instent case: (1) T
alleged nccused is » subjnct of the Empire of Japany (2) The plece whors
the alleged ciime occurred was a mandated territory of the Japanese
Enpire end ruled by her es en integral portion of her territory; (3) The
alleged vietins who were killed were native inhebitants of the Marshails,
subject to the sovereignty of the Japanese Empire ard reaiding in the
mandeted territoriec; (4) The time of the erime was during the present
war, prior to the occcupation of the Marshalls by the Emeriesn forces.

When we cummerize the above elements (the neceesery and inevitable
fectors in dotermining jw-isdiciion over crines) the irstant case is
purely o domestic problem and a domestic erime of the Japanese Empire,
And it 18 not 2 crime committed in cn ocecupled terrdtory, during the
occupation end in relation to the occcupation, The place of the crime only
later, beceme an occupied territory of the Ameriean armed forces, Thero-
fore, such a erime should be indicted hefore the courts of Jepan which
etill exist after the surrender under the allied oeccupaticn and they are
authorized to exercise juwidsdictiion over orimes coumittoed by the Japareae,
And thic case shoula not be indicted before & court of the U, S, A, Thie
was the substence o1 my objection,

I rhall not burdan the commiseion by repeating my objection in
detail, tut I wish to point out the inconsistent logic anrd confusion cf
concept. on the pert of the judge advocste in his reply in support of “he
jurisdiction,

As the judge advocate states, the Mershall Islands including Jeivit
Atoll, ere ot presert under the military occupation of the American forues,
But contemporery International Iaw, while acknowlecglng a certain authori kb
to the cccupant, et the same timo, obliges the cocupant to teke all “he
measurce in his power to restore, end insure as far es possible, public
order ond safety in the occupied country. (Article 43 of the Hague
Convention governing lond werfare,)
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The principle object of tho oocupant is to provide for the security
of the invading army and to contribute to its suppocht and efficiency o’
the sourcos of its operantion, However, the ocoupnn® does not aequire
sovoroignty over the territury, Thercfore, so far as they ought not
to exoreise sovereignty, Lho authority vhich they do exerelse i
temporary end confincd to militery maitors; snd unless it is necessary <o
achieve tho prineipel object of tie ccoipant, or to maintain public orier
and peace, the lewe in foree, in the land should not be altered, Articic
43 of the Hague Convention governing land worfore roeds "Tho authority of
the legitimote power heaving in foct passed into the honds of the occupant .
the lotter shall take all the monsures in his power to restore, and insvr:,
as far as possidble, public order and eafety, while respecting, unlesc
absclutely prevented, tho laws in foree in the ecountry,® Thus i ia
rocognized at present, thet, so long es the invading power does not altcr
or abolish the low in force, it is coffcctive,

Proclametion II, erticle 4, issued by Admiral Chester ¥, Nimits,
Governor of the Marshall Island Areas, which wes cited by the Judge
advocnte in his reply to the objection of jurisdiction reads, "Any person
who comnrites any act which violotes any provisions of Jopanese penal low:
in effect in these islaonds prior to the occupation by the Force under my
commond, or the provisions of netive law custorary in the islends, mey, ot
the discretion of the Military Covernor, or under his suthority, be brought
to trinl before Military Court and on conviction suffer such punishment
a8 the court moy dircct....." It moy be inferred that this provision wme
procloimed in complicnee with the epirit of the nbove intornetional lew,

It ie apporent from ithe free of this provieion, thet it doos, in no wny
gilve ruthority to tho militery courts of the occupying porer to try and
punish crimes violoting Joponose Penal lLaw, in tho occupied territory
prior to the occupation, It is n grave error to mointain thet jurisdiction
exists in this militery commission to try the offonses in the instant

case, porticularly the crime of rurdor alleged in Charge I, on the grounds
sct forth in the ocbove provisicna,

Next, the occupant, in order to maintein order in the occupied
territory, 1s reocognized to oxerciso jurisdiztion by his militery courts,
over cffenscs occurring in thot territory aftoer tho occupotion, But such
trinl is, a8 for es possible, limitcd to offensce of politicrl and
militeristic nature committed by the poople of the occupied territory or
to viclntions of tho militory pennl code of the occupying power, or octs
violating various militrry regulntions and levs passed by tho militery
outhority of the oecvpying power, All crimes, not of the ebove noture,
oro left to the juriedictiocn of the locel courts, This hes been the
recognized principle of international law, :

"Rules of Land Werfare" published by the U, S, VWar Department (1914
correctud 1917) provides in artiele 299 as follows: The laws in forece.
The principel object of the occupant is to provide for the security of “ne
invading army cnd to contribute to ita support ond efficiency ond the
success of ita operations, In restoring public order and safety he will
contimuc in foree the ordinary civil end criminel lawe of the occupied
territory which do net confliet with this objeet, These lavs will be
ndministered by the Jocal officicls as for as practiecable, A1l crimes
not of & pdlitery nriure and which do not effect the safety of the invading
army aroc loft to the jurisdiction of the local courts,

The judge advocato states that, upon surrender of Japen, the judicial
officers of the Jopanese court in Pomepe which hod jurisdiction over
Jaluit, wore subscquontly cvacuated, and therefore the court coesed to
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exist after thot dnte; and the function of the court censed with the
ocoupation, so there does not exist any local court to which I heve
referred, Thus, he coneludes that this militery orrmission has jurie-
dietion over the erime of murder in the instant case, But, thie is an
inconsistency in logie., In ordor to deduce such e conclusien, the fact
mst be establishcd thrt the oecupying power hes jurisdiction over
offences, vicleting the effective loccl law in the occupied torritory,
prior to the oecupation.

The judge advoonte gives two reasons in stating thot the juris-
diction of the militery courts esteblished by the occupying rower should
not be limited to offensecs committed during the occupancy,

The firet renson stated is thrt the Charter of the Ipternatiomal
Tribunal end the SCLP Rule, cstablish thrt the tribunals established in
sccordance with those Chorter and Regulntions, have jurisdiction over
erimes of murder cormittod against the eivilian population pricr to and
during tho wer, But, this is consistontly & provision for derling with
wer erimes and not ordinmary orines, Is the judge advoecete indieting the
murder in Charge I aes a wvar orime? If so, thero is not the slightest
neccssity of citing the proviously mentioned Proclemetions of Militery
Govornor Nimits, nor is thoir any point in explaining tho rights of the
oocupying power set forth in the Hrgue Convention, The rights set forth
in the Hegue Convention governing land wrrfore, ogainst am occcupled
torritory by tho occupent, rnd the right to punish war erimes, grovs out
of cotirely scparcte sourccs,

The sccond roason the judge advoente gives is: by giving weight to
the passage in orticle 43 of tho Hogue Conventjon which reods "The latter
(occupant) shell teke all tho moesurcs in his povers to restore, and
insurc, rs frr as possible, public order and safoty." The judge advocnte
eontends "It 1s diffiecult to conceive of the existence of any publie
order rnd safety if known eriminols, partioularly murdcrers, sre permitted
to romrin at large, unpunished merely because their erime agninst loecal
low or murder occurred in the period prior to the militery occupancy.®

On the contrary, we do not hold thrt the nlleged crime in the instant
ense should bo left unpunished, btut we msport thrt if the crime in this
coge is indicted, it should be prosecuted before the present existing
court in Japen proper, We roitornte thrt only the courts of Jepen hove
true Juriﬂ-ﬂiu‘l'-iun.

The right exerciscd by the cocupying militery power over an ocoupled
torritory is, by no meone unlimited, It is limited by international law,
The judieial, legislotive and ndninjetrotive powers exercised over the
occupled territory rnd ite inhnbitsnts, rre limited to the necessity of
echieving the object of occupancy. And likewise, tho eriminal juris-
diction exareinsd by the midlitery courts of the occupying porer hove eartail
limitntions, It con bo intorpreted 2s limited to offenses, committed in
the ocoupled territory after the ocoupancy, excepting wer erimece, The
proviously eited Amorican "Rulce of Land Werfere®™ providce in erticle
299 "A11 erimes not of a militery neture end which do not effect the
safety of the invading army ere loft to the jurisdiction of the loeal
courts,”

Jepan proper is, st present, under the militery cecupation of the
U, 8, A.and other allied pmar:.' In the concopt of Interpational Lew, the
present cxisting courte of Jepan are o kind of a locnl court in the
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occupied territory, The poliey, concerning the jndiciary adopted by the
411ied Powers todoy, strictly adheres to the principle set forth in
article 299 of the proviocusly cited American Rules of land Warfere, Th:ot
is, tho offonses by a Japanese, excopt wer erimes, cver which the A11dcd
Powere (principally the U, 3, A, today) have jurinéistion, are eli %hcau
vhich were committed after the military ~coupation had beon effected.
koreover, tho offenses are linmited to those obstructing the obje:tivoe of
tho occupation which inelude erimes violeting the regulations proclaimod
by the oeceupying porer, ond offenses against persons belonging to the
£11icd Pover, A1l the other offenses are ontrustod to the jurisdietion of
the courts of Japan, Ordinery erimes committed a Japanose (that is,
thoge who only violrted the domestie law of Japon) prior to the
ocoupation teking effect, aro properly end complotcly entrusted to the
Jurisdictiocn of the Japrmese ecourts. Inferring from this actunl policy-
we must deny the interpretation thet the militery courts of the oocupyirg
povier hnve jurisdiction over ordinory erimes of the cccupied poople,
comrittod in the occuplod torritory prior to tho ccoupation,

The judge rdvoente hns roplicd to this ce follows, The Japeneso
Ponape Local Court which exereised jurisdicticn over Jaluit, have censed
to oxist todny end thero is no so-cnlled Japancse Locnl Court in the
Mnrehnlla today, /And the jurisdiction of the present Jeponose eourts do
not extend to tho Mershall Islands, This is true. But, beecouse of this,
to eonclude thet the erdinnry offenscs committed prior to the occupation
nlso belong to the jurisdicticn of the Militery Courte of the U, S, L.
which oxoreises jurisdiction over the Mearsholls, is n groat gap in
logienl thinking,

The judge rdvoorte is lrboring under o risapprehension becouse of the
goographicel distrnce seperating Jeprn proper and the Mershnll Islands,
If wo were to study the question of juriediction in the instant case by
drewing the Mershells eloser to Japan proper, the situcticn will becone
self-cvident,

Chepter 4, ON THE DEATH OF RE'R /DMIR.L MASUDA, NISUKE LND THE SITULTION
LND RESPONSIBILITY OF THE ACCUSED INOUE,

Rerr /dmiral M/SUDA, Nisuke, Suprore Commonding Officer of Jduit,
who geve the death sontence to the eight Mille motives of the instant
ense and who ordcred tho nccusod INOUE to exocute tho sontence, is now
derd, Pencefully surrendering Jnluit to the fnericen forcecs, after the
end of the war, ho took his own life in hie riserrble quartcrs which alone
rencined on Emidj Islend which wrs traneformed into litercl desolation by
borbings unproccedented in the history of wrr, His denth resulted in his
nost trustoed subordinates FURUKI, Hideseku ond INOUE, Funio who both were
locked upon o8 noble cherecters by all personnel on Jnluit, to stand
before this Amoriecan Militery Court chorged with war erimes and rurder,
Even in the last moront, he did not drean of his two subordinates standing
before an Lmerican Military Court. Upon his dooth, he left o last will.
It related entirely to the Americon prisoner of wrr ineidont which
ocourred on Joluit in the beginning of 1944, He tock tho responsibility
end cnded his 1ife. But nothing wos seid sbout tho Morshall netives in
his last words, He did not heve the slightest thought that the oxocution
of Mershallese would be taken up 28 a problem in intermntionnl erime or
domostie erime, WThother his legal judgrent wes orroneous or not, is o

differont question,
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Iifter tho ond of the war, MLSUDA wos investigrted by lLiocutenant
Cormander MeKinson conecerning the Jnluit and Mille nntive incident,
ILftor tho investigntion, he assemblod the officors of Jeluit and stotud
thot he hnd reported thet by the authority vested in him, he hed crecubod
the nntives in necordnnce with leogitinnte precedury eond had nothing of
wkich to be ashamod, This fact has taocn tezvified to Ly the wiinarsau
in tho FURUEI cose oand the prosent cosc, 1 believe that the jucgo
ndvocote cannot say thrt this was o fobrieated story. I believe MLSUDA
would not heve taken his own 1ifo if he had known his two trusted
subordinetes would be ccoused of the Marshall mnetive incident, He would
heve taken the stend in bohalf of the nccuscd INOUE and revealed the
truth thet INOUE, in cccordonce with his ordors unrvoidebly performed
the cxopcution of the Mlle natives, He would heve testified straight-
forvrrdly thet it should be himeelf MSUDA and not IHNOUE who should be
sitting in tho chair of tho ssccused, concernming the execution of tho
Millo nmatives,

The death of MLSUDA, his silence today, could theso bo gold to the
nccused INOUE? Definitely not, The judge ndvoento in his cloeing
erguncnt in the FURUKI casc states, "MLSUDL is deod, nnd to the dofense,
his silonce i& goldon, For the defonse heg modo him a silont witnecss for
overy order or lew they wish to prove, every wver thoy wish to ereato,
and cvery et thoy wish to explein,” How prejudiced are these wordsl
Must the status of the judge advoente constrein hinm to view the accused
with such projudice]

The denth of WSUDL 18 not & erown of gold to the accused INOUE but
a cromn of thorns, It is soid thrt tho cromm of thorns is o symbol of
the rartyr.

ldrmiral MLSUDL who pronounced the deeth sontence ond ordored the
accused INOUE to earry out the sentence is doad, His irritating eilence
cannot tell us the truth, Thet is why, the cccused INOUE is now being
prosecuted for murder, for the oxcoeution whieh without the alighteat
doubt as te its legrlity INOUE porformed ns his rightful official duty,
Boenuse of tho person vho wos rosponsiblce, dmirnl M.SUDL is deerd, the
nocused INOUE who meroly executed the denth judgment in recordanoe with
crders, who hed no comnnecetion with determinntion of the oxooution, is
now being tried on tho ground thet he punishod and ceused to be punished
spics without previcus triesl, INOUE is beoing held to shculder the whole
rosponsibility in ploce of M/SUDA end is now being condommed, It is
demonded thet INOUE take the responsibility which wre properly MISUDL's,
MLSUDL is docd, so INOUE ie compelled to toke tho whole responsibility,
Con this bo recognized by the prineiple of contempornry Crindnnl Low?
Modorn eriminal responsitflity oust persistently be the rosponsibility of
the individunl, Whether n doanth of o person who hnd on important pert
in & criminel enee, is sdvantageous or not to the accused, cannot be
earclessly determined, I belicve thet the death of MLSUDL wes unfor-
tunnte for the accused in tho instant ecase,

Poarticulerly is it n grost disadvantage to the accused in the instent
eesa bocause the erimes committed by the nativos included spying and the
cagse had to be dealt with in striet socerecy. Therefore, those 14
persons who know the truth of the incident excopting the acoused
only throe, First Licutenant MORTKLWA, who participated in the investi-
getion of the native crininals and SHINTOME end who took pert in
the examinotion ond consultation, However, among these three pereons,
SHINTOME and MORTK.WL were colled as witness for the proseoution, The
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first witnoss MORIK.WA wme nct allowod to testify in dotail nbout the
investigation, The othor, Lioutenmant Commonder SHINTOME, who hnd a mich
grenter connection with this Mille nrtive incident thon the ncensed aud
who wes in o position tc teke hoevicr responsibility than the arcused
INOUE os the next ranking nnval officer to MASUDA, teotified th-t 'c lner
nothing ond leeving nll the rosponsibillty to the nccused, left th
atond, FURUKI, Hidesaku wes the sole witness in behnlf of the witnesc,

In wor erince or onscs occurring during the wrr,; tho prosecuticn
heve difficulty in grthering evidence because of the doath of perecns
relnted to it or becauso of loss and burtdngréf documente, but even more
80, 1s evidenee in bohalf of the recused still horder to obtain. I firm'y
beliove thet the death of MASUDA was highly disadvantegous to the aesusod
from the point of view of evideneo end in the deterrinntion of tho
responsibility of the ncouscd., Thoe silence of M.SUDL wns ncver golden,

President nrnd Mombors of the Cormission, I would request your full
understonding on this point,

Chapter 5, WHAT IS THIS SO-C/LLLED "HIGHEST DELIBER.TION™ ON J.LUIT?

The ncoused INOUE srid in his stotoment, "Tho oight executod notivec
were Japanose, Thoy wore erirmdnals under tho seontence of doath whe eon=
rdtted erinoe ond wore sontenced to derth by Rorr ldmirel MASUDL nfter
the highest doliboeretion on Joludt,"

This ®"highcet dcliborntion® is the translotion of the Jarcneac words
« But thé nonning of the Joponcse word “Shipgi™ is not
fully cxprecescd by the word ®"doliberrtion," Besidcs, if we use the
English word "deliberetion®, I think it is herd to undcrstend fully the
intonticn of the accused, or whrt tho mccused intended to express by the
word "Shingl.® Hore is rn obetnrcle of a 'ord which is disadventagecus
for the necused,

By whrt cetunl procodure wns this so=erlled higheet deliberation on
Jaluit which announced the death sentence for the netives of this cnse
carried out? Whrt wos its locgrl ghoroecter? Can we soy thet it wes o
tricl? Llthough thesc questions are not deecisive elenents in esteblishing
the guilt or innoocncc of the sccusod for ench spoecification of Charge I
end IT, they hovo an inportomt comnection with it, This is the point
which should enrcefully be considorod.

First, I would like to show the foets elorrly vhich heve n conncetion
with this higheet deliberntion,

It the end of Merch 1945, Rorr [dmiral MLSUDL, the commending officer
of tho Jeluit Defense Gerrison, received the following urgent report
from the district eocmrender of Joluit Island, Jeluit Ltoll:

"Nrtives of Millo, nemely 2 men, 1 wonan and 1 child including
Ralicjep, arrived on the beach facing the see nonr our district head-
quartere, They said thot they ind drifted nshore. We are now gurrding
them, and heve thom off from tho other nntives, We requeet thrt you will
saend an officer to be in chrrgo of then,®

Suprenc Comrander MASUDA sond Sccond Iieutenant MORIKAWL, an intel-
ligence officer to Jaluit Island, end modc him escort the natives, their
belongings nnd the bort to the herdquerters together with what thayind
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eono, The noxt doy, they arrived ot Enidj, ond the notives were confined
in the Second fmrmmition Dump,

MLSUDL order Idcutonant MORIKLWA ond the accused INOUE to investignte
why ond how the notives hnd driftod ashore et Jelult, Whem MASUDA gave
then the order, he showed them the method of investigrtion in the prescacc
of Iioutenrnt Cormandor SHINTOME, the exccutive officer, nand wrrned tlca
net to tell others whrt they would know fronm thoir investigrtion, He alio
nrde & gunscku who wos called ns an interproter sworr mot to diselose the
frets vhich ho Imew,

4t thrt tine, very few senicr offiecers of the Jaluit Garrison knew
through any information nbout the defentisnm, tho complete destruetion c:
nilitrry diseipline on ceocunt cf the shortnge of food and the descrtion
of groups of nrtives by the inducencnts of the U, S, forcce on the other
boscs of the Mershnlls, especinlly from Millec ond Wotje, They wero very
rmuch afreid ond erutious nbout the leoknge of news of those crlamitous
circunstonees of the dostructicn of other bascs out to the militery men onf
netives of Jrluit. So, oven the cceused Inoue did not kmcw the eircun=
stances on the other bascs,

The necuscd INOUE and MORIKLFL went to the Seecnd Armrmmition Dump ot
onec, nnd bognn the investigrtion of the four netives ineluding Ralicjap,
They finished tholr investigrtion in the ovening of fpril 2, and knew all
the repcets of the ineident, From tho inveatigrtion they kncw the
following frets: Other then the four netives ineluding Rolicjnp, enother
group of four nrtives including Ralime snoeked ot the seme tirme into
rncther islrnd of the ntoll, Thoy plotted together on Mille Atoll, ond
vhile crrrying the provisicns of the Jeponese Nrvy by & boat tc the mnin
islnnd of Mille, they kdilled Petty Officer TIN/KA who wrs on the same
bert, stole the bort ond deserted from Millo Atell, They thoy were plcked
up by rn fnericon wrrship, while on bonrd thoy wore given the duty of
epying end they snerkod into Jaluit Atoll,

fn the night of Lpril 2 the district comrander of the Chitogen fArca
ceeorted the nativea of Mille nrnely two men, ono women ond one child
ineluding Raline who hrd arrived on the uninhnbited islend of Nenkined)
on Mrreh 30 to hordquarters. Tho aecused INOUE investigroted those nrtives
tco, They mrde the some statenmont cs the four notives including Raliojap
rnd confessed thoir erimes, In prrticular these notives of Rnlimo's group
hrd r Jrpenese Nrvy econt on which the name of Petty Officor TANLKA wns
written, Mrjor FURUKI, the highcst renking officer of the Lrmy who had
been moking an inspoetion round ¢f the outlying islrnds ccne brek to the
hondqunrtere in the errly norning of April 3, And MLSUDL commenced the
cxoninction rnd consultrtions for the four nmotives of Raliejep'e group,
end the triol for the Relime group begon on Lpril € when the investigrtion
for then wre over,

In that deliberation, the highost officcre of the Joluit Defenso
Gerrison, nenoly Reer Ldnirnl MSUDL, Mnjor FURUKI and Liouteonant
Corrander SHINTOME weore appointed ne judges, nnd the rcoused INOUE was
ordered by MLSUDL to be the judge ndvoeate,

They elecrod the nir-raid sholter of the Rerr Ldmdrnl, ond the
oxsrinrtirns end consultrtions vero hold inside the shelter, The proced-
ure ves cormenced by INOUE's ronding of his investigetion report, The
exardnnticn end consultetions wore held in socret. The mative crininels
vere not presont there, But during the doliberestion, MLSUDL ond the
ancoused INOUE went to tho Second frrmmition Dunmp ond the Ainemcn Trons=

RIL 12*




—

mitting Strtion where these natives were ecnfined, cnd exnnined then,

The oorgoos on the nrtives' boats wore brought to the deliborntion ond
vore exarined, The boot of Roliejap's group which wos ono moter in width,
two or three metors in length ond just like o Japrncsc type, wos axonined
at the beneh by MLSUDL, FURUKI and SHINTOME, Tho eanco-shapod boot of
Relirc's group wrs broken to pleccs when they arrived rshoro ond it did
not show ite criginal shape., Tho invostigontion ond the ropert theroof

of the necused INOUE wore mado prrallol with the deliberrtion, During
the deliborrtion, defeets end uneertoin porte in the inveetigrtion were
pointed cut by MLSUDL and reinvestigetions wore mode, On or cbout Lpril
9y the lost deeisive deliboretion on thoir punishmont wne heold., At that
time, the nccused INOUE stoted hie opinicm as the judgoe cdvooato, Ho
steted thot the crime of homicide, erirc of theft, erire of tronson, criuve
of destroying mdlitery proporty ond erine of spying cs sct forth in the
Jrpaneso Criminnl Code were opplicable to their offonsc, end he strted his
opinicn thrt the six rdulta should roceive o sontence of dooth, but for
the two children he desired to sond then to the islond next to Emid)
whero ne nrtives vwore living and to nmoke thon livo with Joponese rdlitery
non, Then SHINTOME ond FURUKI stoted thoir opinions whieh were approx-
inrtely o samc as thnt of INOUE, But tho opinion of Prosidont MLSUDL
wne tho docisive one, Ho announced tho derth sontence for oll netivos

ns tho prosiding nonber anong the judges, He then ordered the secused
INOUE to crrry out their cxecution nnd showed the method ond wrote cut
the judgront paper nnd the plree of the execution,

As soon as tho scntence wns decided, MLSUDL went thrt afternocn with
INOUE and tho interpreoter to the Sceond Arrmntion Dump nnd the Linoman
Tronsmdtting Stotion where the notives wore confined, ond announced the
scntonce of death to the soven notives execept Ralinme who has cserped
for whon o scarch wrs eonducted, Ralime wes discovered and arrested on thd
next dny and wos sontoneed to dorth rfter thot,

The rbove nre tho ronl eirewnsteonccs of the deliberrticon thet
oceurrod before rnd rftor it vhich werce cetrblished by the testirony of
the recuscd ]]'IOUE, FURUKI ond MORIKLWL, .

SHINTOME's tostiromy cnd its croedibility: Howover SHINTOME vho
took tho stond 08 n prosocution vitnoss tostifiod eonccorning tho incident
of Mllo nrtives of this ersc thrt he wre neither ordered in the presence
of FORUKI nnd INOUE to attond the delibeoreticn cs o judgo nor wes ho
proscnt ot the deliberrtion vhatsocover, ond donded the testimomy of
FURUKI and INOUE ce to this point, But, we rust not forget thet he did
not teetify thnt thero wos no doliborntion for the Mille neotives cnd that
he only testificd thrt ho hrd no conmeorn with the doliberrtion, Is the
testinony of SHINTOME truc rnd thosc of INOUE rnd FURUKI ¢ mode-up stoxy?
Or is it that INOUE's and FURUKI's teetinony is truc nnd SHINTOI'E is
glving falsc testirony in order to cscope the burden of his responeibility
concerning the incidont of punishing Mille notivea? No one is qualified
to give on exret onsvor to this quostion, for MLSUDL is dond.

But if we considor the followipg points, I nn convincod thet the
crodibility of SHINTOME'e testirony is ontirely broken dowm:

1, SHINTOME wos coting exccutivo officer of the 62nd Nownl Garrison
end wns the highost renking officor moxt to MLSUDL in tle Nrvy, Besides
vhen tho Joluit Dofense Grrrison wre orgenised he woe appointed to be
chief of the selfesupporting corrittce, ehiof of the engineering section
end the chief of construction section, cnd nesumed the heln of the Jaluit
Gorrison ne ono of the highest ronking officers,
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2. Ho lmous the fact that the notives of Mille drifted ashore at
Joluit, that thosoc nntivos were confined and the plnece of their sonfine-
nont, Although he testified thrt he knows thet one of the natives
oscnpod ond thet nll nen of his unit searched for the natives, ho stated
thet he know after the termination of the wor, about six months oftor
the oxecution, thot these natives wore executod. Still withe a caln
nttitude, this very sonecless tostimony wns given, Witnesscs FURUKI,
INOUE, MORIKIY, S/KUDL end IEKT tostifiod thnt the oxccutiom of these
nntives was onncunced to the publie by the suprome commender of Jnluit in
the niddle of fpril 1945, Espocielly, SLKUDA clerrly tostified, "On the
dny of the nnnouncenont in the middle of April, nt the rell-eall before
cormonedng working, SHINTOME said in front of nbout fifty nnval officors
end petty officers including me that the matives from Mille wero axecuted
boecouse thoy hod conrdtted murdor and othor seficus erince and oceta as
spics on Jaluit," Shintone testificd thrt thore right be the amncuncerent
but he did nct rermonbor it, ond apologised thnt he wre soc busy on his
duty thet ho hod never thought sbout the natives, But he wns o high
ronking officer, rnd Erddj wre n very smnll island, It is really
sonscless tcstinony thet he did nct kmcvw until the ond of the wer, rbeut
six nonths nfter the incidemt, that the natives were executed on Emidj
which is such a small island, He is afraid of teking his responeibili
for the incident of the execution of the natives, It is clear that he is
telling a 1ie about the fact which concerns his responsibility, I
believe that we can say, "there is mo credibility in his testimony."

3. He testified trat he had never been ordered by MASUDA to be a
judge but that he had happensd to be precent at the deliberation of the
natives conducted by MASUDA, FURUKI and INOUE and had stated his opinion
for the execution of the natives although he had not been required to do
so by MASUDA, According to his testimonmy, INOUE stated his opinicn first
thet he did not want to execute the women and children but to use them to
collect cocomut, Then SHINTOME stated his opinion in the same way
although he was not required to do so, and after him FURUKI also stated
the same opinion, But MASUDA said that all these natives had to be
executed, This is his testimony, and he also testified to the same thing
in the FURUKI case on the Jaluit natives, In both cases, he happened to
be present at the deliberstion when the judge advocate was stating his
opinion, and at both times he stated his opinion although he was not
required to do so,

When we sum up SHINTOME's testimony concerning this point, we can
easily imagine that he wes present at the deliberstion as a person who
was concerned to it,

4Ls Then is this the so=called highest deliberation Jaluit which
is in substance whet has been described a trial or not? I interpret it
to be & trial, This is not an rrgument on the state of the facts but is
a legal argument, It is not a problem as to whether a certain fact
exists or not, We should notice however that the problem of legal inter—
pretetion or assumption of certain releted facts or acts is what this if.
So it resembles an ethical judgment as to whether a certain act is good
or bad, The conclusion will psturally be different acecording to how a
men understends the good or the bed, If the distinotion of good and bad
can cleerly be made by common Jmowledge, there will be no question. But
if the dietinetion is too delicate to make through common mmkgh
conclusion will dbpend upon how to understami or interpret good and
efter e1l; so & decisive conclusion will mever be eetablished. The
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problem of whether the deliberation of this case is a trial depends upon
the concept of "{rial", after all, The answer will be diffeorent aceording
to the differonce of the concept, The answer will be different according
to whether the man vho answers this question is an emeteur in the low or
an expert in law,

In this case, the judge advoeate did nct ask for the testimony of the
facts which were a basis on which to judge whether there was a trial or
not, I think he wre too eernest in trying to obtain a legrl opinion such
as "there wme no triel®,"I do not know whether there wos a trisl®, or
"I have nover heard thot a trial was held® from witnesses who were militery
officers who did not understand the low well.

However, such testimony of legel opinions by the witnesees in this
cage who are not experts of the law is not powerful evidence in proving
thet the deliberetion for the Mille natives held by MASUDA was not a
trinl, It is & very unsubstantial evidence, If this had been a trial
held in public in a permanent ecourt, the testimony of amateurs as %o
whether there was a trial or not, would heve considerable value and force,
But this trial wee held in o specially estoblished court martial or a
militory court which wee to make an examination ond comsultrticn on spioee
in o battle field where there wes no permanent court, 8o, I believe that
it is difficult for an amoteur to understend whether it waas a trial or not,
In such a cnsc the formal testimonyeé6f omatours lognl opindons such as
"there wee o tricl" or "Thore wos not a trial" could not be held to be
the evidence which deeides whether therc wms a triel or not,

Thercfore, if a witness who once gove formel testimony such as "there
wes not a trial" testified lrter thrt there wes a trial, we con not deel
with the credibility of the witness by these inconsistent statomente,

In such a cnse, thore is no chenge in e cortein feet or act which is the

bose of understonding, but only the legel judgment or opinion of the
witness hns changed, It is rossible for thero to be a change in the
estimrtion of o certein frct ne the time goes on, This ies nothing but a
chonge of the opinion of the witness concerning his concept of "trial®
vhich is the besis of his judgment, The testimony cs to the frots hod
not been changed,

I interpret the serics of acts from the investigation of eriminal
netives of Mille till the announeemont of tha sentence to be a procedure
of o specially estoblished court martinl eonvened by the promer authority
of Recr Admirnl MASUDA, the supreme commander of the Jaluit base, in order
to try the crimes of Hilla naotives of this case, In othor words, I
maintain thet so=called the higheet deliberation of the sccused is thet

it wes o JRIAL.
The grounds for my assertion are as follows:

1, When thie incident occurred, Reer Admiral MASUDA, Nisuke, the
supreme commender of the Jaluit base, hod the authority to establish
court martinl for the trial of o certain crime,

Article B of the Haval Court Mortial Low classifics the court martial
ag followe: "Court mertial will be orgenized as follows:

1) Higher court martial,

2) Tekyo court martial,

3) Bevel station court martial,
4) Naval port court mertinl,
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§) Fleot court martinl,
6) Isolnted court mertisl,
7) Temporary court mertial,"

Artiecle 9 further provides: "An isoleted court mertiel will be
spocinlly established in a beseiged erea when n mertiel law is procloimed
A temporory court martinl, vhen necessery during the war and military
incidents, will speciclly be established in a navy unit.®

These Hwo court martinls aro the specinlly established court lnrtinlﬂ
provided in erticle 8,

Article 10 further providest "In the specially cstablished court
mertinl, the commonding officer of the unit or the district where the
soid court mortinl is established shrll be the convening outherity,.®

As is provided in these erticles, the specinlly established court
mnrticl is convencd by the commonding officer of the unit or the district
ond he anpoints judges, judge ndvocates, ond other members necessery for
the orgonisation of the trisl, He olso exercises the outhority of the
presiding member of the court mortiel provided in the Neval Court Mortial
law. For instance, it is the suthority of the presiding member to order
the execution of death sentence announced in his specinlly established
court mortinl,

At the time of this ineident, wos mortinl lrw procloimed over the
oren of Morshall Islands? Did Recr Admirel MASUDA, the supreme commander
of the Joluit base proclaim martinl law in due procedure on Joluit
#Moll? We hove no mrtericl to affirm or deny these questions, Fe can
only admit thet, nt o time between Februnry ond April 1944, Commander-in-
Chicf of the 4th Fleet sent n disprtch to the commonding officers of
the bascs of the Mrrshrlls scying, "From now on, erch bese shall be
commended by the highest ronking commonder of tho base,” It is en evide
fret thrt, nccording to this dispeteh, Rorr Admirel MASUDA who wee then
the highost ronking commanding officcr on Jrluit tock over ecch command
of the Joluit bese,

Therofore, regerdlese of whether or not mortinl law wes proclaimed
on Joluit, mﬁu hrd the nuthority to convene tempornry court mertinl
in his unit in ccse of necessity, This is elenrly stipuloted in article
9 of the Navrl Court Mertinl Low,

2., Primerily, thore wes no permanent court mortiol mor civil court
of the South Scas Govormment em Jnluit, So, in time of peaco, the fleet
court mortinl rt Truk or the court of the South Scas Govermment ct Ponnpe
hod the jurisdiction over the crimes committed en Jaluit or the eriminnls
arrested on Joluit; the formor tried crimes of a military nrture, tho
latter ordinery erimes, If tronsportetion hod been possible with Truk
or Ponope end to send there coscs ond criminels, it would heve bean
unnecessery to establish e temporery court morticl on Jeluit, But, ce
the commission understonds by the tostimony ot the time of this incident,
Jaluit wos entirely isolnted by thc seige of the U, S. Nevy and oir
forces nnd the tronsportotion to the other bascs wos entirely impossiblo,
In such eircumstonces, it wne through the nbsolutcly lawful ruthority of
Reor Admirnl MASUDA thot he spocinlly cstoblished o temporary court
merticl in Jaluit for the trinl of theso Mille motives. The outhority
woe legelly vested in MASUDA nceording to the law,
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3, 48 o principle, o noval eourt martiel has jurisdicticn over navy
personnel, gunszokus, scilors on nevy vessels, those who are engnged in
ngvel work, those who follow the navy and prisoners of wer, (ref. art.
1 of the Navnl Court Mertial Lew,) It hed elso jurisdiction over
eiviliens who hove violnted cortain erimes of Navel Criminel Lew, But
exrticle 6 of tho Newnl Court Martinl Low ndmite its speciel jurisdietion
of wider scope in time of wrr es follows:

Article 6 stotea: "In time of wer, court mortisl mey exorcliso ite
jurisdietion over the crimes of those other thrn stipuloted in erticle 1
if it 18 neccssary for the meintennnce of the order of the novy,"

Therofere, regerdless of whother or not the netives of the Mersholls
of this ccsc hod eny comnection with the navy, it wrs not unlewful to
try them in ¢ court mertinl,

Article 17 of the Nevel Court Mortinl Low provides for the jurise-
diction of tomporary court mortinl as follows: “Temporery court mortial
shrll hrve jurisdiction over the following ccses, (1,2. emitted) 3. The
cnse of on nccused who it is definod in erticle 6 and is in the oren
guorded by the unit in which the tempornry court mertiel is estrblished,.”

Therefore, for the crimes of the Mille natives comritted on Millo
Mtoll such rs this one, the temporery court marticl on Jeluit could try
the erime if the criminnls are on Joluit,

Renr Admirnl MASUDA ordered the accuscd INOUE cnd Lieutenant
MORTKLWA to investigete the erimes of Mille motives in this case, After
the investigrtion, their crimes come to light through their stetoments n
their belongings such ns bort, ctcs Then MASUDA commonced the examinn tion
end consultotior of the erimes of the metivos appointing Mejor FURUKI and
Licutenant Commonder SHINTOME ce tho judges and the nocused INOUE as the
judgo ndvocete, This wos the proper ond lowful authority of MLSUDL, the
supreme commender of the Jeluit Bose, vested in him by the stipulotions
of Neval Court Mortisl lew, This is tho nct of specirlly establishing
n tempornry court marticl in the unit under his commrnd trying tho erimos
of the M1lo nrtives in this ccse, This is the not of tricl ond 1s
nothing elso,

The prosocution socmed to stress the foct thet the proccdurc of this
exrminction and consultortion is not ¢ trial on the ground that procedure
eprlied in the exrminotion cnd consuletion hed ¢ few foults, But the
{mportant clemont to determine whether or not o certain act or o cortain
series of ncts is o trirl dopends upon the fret whether or not the pers
or the organigoticn who performed the nlleged tricl hrd proper and lawful
jurisdiction, or the authority to hold n triel,

Mo metter how completely the procoedings rre corried out sccording
to the lews of oriminnl procedure, if it hns no legnl jurisdiction as ite
besis, it is not a2 legel trinl.

On the contrary, when a person who hes proper, legel jurisdicticn
hrne cerried out a trisl, even if thore werc somc discreponcy from
provision sct forth in the lews of eriminel procedure, it is not on
invelid trial, We connot sey thrt there wos no triel, We crn only
wﬂmltbyappmhngthumhwﬁﬂ.muinthaplwam#thﬁtﬂﬂ-
The sentence announced by the trial is not an invnlid one, It is
formally offoctive ns the sentence of any court is, Fe must fully under-
stond this prineiple of low,

"LL 17




]
.
)

As to the procedure of the examination and consultation for the crime
of the Mille netives in this case convened by MASUDA, we must notice the r
following points in order to avoid ml sunderstandings.

The procedure of the epecinlly established court mertial is different
from thet of an ordinary porbanent court mertiel or thet stipulated in
the lew of Criminal Procedure of Japen in the following pointat

1), The accused is not allowed to have counsel, (Article 93 of the
Neval Court Martial Lew)., Therefore, it wos not illegal thet no counsel
wes present in this examinetion and consultation, The judge advocate,
in hie ergument in the Furvid case rebutted this point eiting Article
94 of the lew, But this rebuttel shot wide of the mark, I thirk thot
the judge edvoocte might have been misteken in the meaning of the article,
perhaps on sccount of the bad tronslation of the Newval Court Martial Lew,
But I should sey, if he hed teken a 1ittle more care, The law of o
| country hos speciel technical terms of its om, Only the liternl inter-
'| pretation of the term does not give a just end full understanding.
Especielly, we must be much more esreful when we rerd the translation of
foreign laws, The judge edvocate anlso rebutted erticle 369 of the law,
but it vas elso a serious misteke, He did not study the lew cerefully
by rerding 81l of it, but only picked out e pert of the law,

2), The trial of the specially established oourt martial is never
held in publie, A&rticle 419 of the Moval Court Mortial Lew stetes, “The
stipulotions in this Section concerning publicity of the trinl shall not
be cpplicd to the trial procedure of the specinlly estcblished court
mortinl." So it is quite noturnl thet the exsminotion and consultotion
of this cose wos not held public, It 1s pot unlewful, £s to this point,
the judge advocote also argued in his crgument in the Furuki coee thet
MLSUDA's trinl which wos not held public, is not 1owful, citing artiels
| 102 of the Neval Court Martial law, In this case, the judge ndvoeateo
| 4is erguing on e misunderstanding which was coused by the foct thet he did
not wholly rerd ench article, but only a pert of ecch of them,

3). The judge sdvooote, when he exemined witnesses used the words
"cherges end specifications™ which wes the technical term in the low
system of the United States. Tt moy be a common word in the United Stotes,
but, in Jepen, we have no such system es to moke ¢ distinetion between
cherge end specificrtion, If the judge advoceto uses such vords cnd
questions the witness, he con not give » correct answer. The judge ndvmn*c
elso rsked if the judges took oceths when they were eppointed, But in the
lev of Jopenese Criminal Procedure, there 18 no such system in which the
judges, judge advoectes and reporters teke oaths et the beginning of the
trirl, Also in the Jepenese Criminel Procodure, the accused con not
bear witness in his owvn beholf. So the nocuscd never tokes an ooth and
tnkes the witness stond, The accused is queetioned by the president of
the court, ond judges end defense counsel are permitted to exnmine him by
supplementary questions, The Joponese system of oaths of the witness ie
much different from the Americen one. In meny ceses, the witness tokos
the stond without en ooth, The accused under 16 yecrs old, those who can
not understend the meaning of the ooth, relotives of the ancoused, cccomp=
lices of the nocused or cmployees or lodgers of the ncoused ere questioned
without cn ooth, (Ref: article 201 of the Low of Joponeso Criminal {
Procedurc,) The crodibility of the witnese who did mot toke on ooth is g
rrtionally judged by the free convictions of the judges.

The most importont problem in the trinl procedure of the Mille mﬂw4
in this case, is thot there wes no trinl in the presence of the aocused,
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But nocording to the testimony of INOUE, MASUDA questioned the accused

at the pleec of their confinement, Why didn't MASUDA summon the accused
to his officor nt the air reid shelter which he determined es the place
of the examinntion end consultotion, and why didn't he questicn the
necused there in the prosence of FURUKI, SHINTOME and INOUE? I think it
eould not be helped on Jeluit which then suffered under contimuous eir
roids and which hed no complete air roid shelter, Considering these
ciroumstences, they did not enll the ncouscd to the office of MLSUDA but
quostioned them ot the plnce of their confinement which woe comparatively
safe ngainst tho nir reids, I think this wes the best thet could have
boon made in ordor to meet the eircumstencos ot thot time, I sholl not
oxplein here the battle condition of Jaluit at thet time, beccuse I think
thrt both the Commiseion ond the judge edvoente are rlrerdy well
acqurinted with them, It was permissible for Reor idmirel MLSUDA, the
supremc commonder of the Joluit base, who hod the authority to establish
specirlly a temporary court mertinl, to chenge a part of the procedure
of the Novol Court Marticl Lew and to adopt ¢ spocinl procedure es the
convening euthority to mect the torrible circumstonces nt the time, Commar
knowledge of jurisprudence will not permit o conclusion thet the exam=
inrticn end consultrtion in thie ocse was not £ trial only because the
procedure wre changed in some points,

Lot us obscrve the SCAP Rules, This is the regulations of o epecial
triel nrocedure for the trinl of Japrnese wer erimes, The rule edopts a
procedure which considerebly differs from thot of Americen courts mertinl,
There arc quite serious chengee in the rules of cvidence. The ordinery
procedurc hes boen changed in order to mect circumstances which come from
the speeial cherecter inherent in wor crimes, Besides, this SCAP Rule
ie not o law of the United Stotes but wrs issucd cnd promulgoted as an
ordcr of thc Supreme Commonder of the £1licd Occupetion Forces of Jepens
By the ordor of SCLP, it sdopts o difforent procedurc from thet of the
court mertinl lew of Amcrice or othor countries of the /llied Powers;
especirlly it is ndopting r procedurc which relaxes the gtrictnoss of
such lsms,

Tho judge advocnte insists thot the exeminction end consultetirn
for the Mille notives is not o triel on the ground thet the triel
procedurce provided in the Court Merticl Lew or the Law of Criminel
Procedure of Japon wes not epplied, If the judge ndvoecate pursues this
logic to its end, we shall come to a conclusion thet o trial conducted
by the SCAP Rulcs is not a trial, becouse it chongus the rules of Americnn
Court Martisl Law, . trinl eonducted by SCLP Rulcs is o complete tricl,
No onc cen dony it. The logic of the judgoe ndvoeate is ot foult,

In tho rbove montioned paragrophs, I have proved thrt the highest
deliboration on Jaluit is a proper court martisl according to Japrnese
1eme and thet the sentence announced after the delibersntion wes ono nnn=
ounced by & Japcnese court marticl, There wms o trinl for the motive
eriminels of Mille in this ense.

Chepter 6, THE FUNDAMENTLL THEORY LDOFTED BY THE JLPINESE CRIMINAL CODE,

In the previous FURUKI cnsc tricd by this comrission, FURUKI, like
INOUE In the present caso wos indioted for tho erime of murder provided
in o rticle 199 of the Japanose Criminel Codc, On hecring the finnl
orgument of the proscoution in thot ensc, I found that the judge advocote
did not heve o full undorstanding of the Jopenese Criminal Code nor the
Jopenese Naval Court Mortial Low, I notieo thut he wras under o groes
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nisunderstonding rother than not being well scquninted with thot 1low, I
regret to find him erguing in such o preposterous manner bocruse of this
misunderstanding, For instence, he mistock the old Code of Criminal
Procedure alreedy cbolished in the yeer 1923, for the present Code of
Criminol Procedure end he cited articles of this antiqueted Code of
Criminel Procedure in nttempting to rebut the arguments of the defense
counsel, This is merely one conspicuous excmple, Furthormore, ho is
mistoken when he contended, im understanding rrticle 38, peregreph 2 of
the Jeprnese Criminel Code, thet ignorancc or mistoke of feete oen only
be considered in mitigntion ond does not preclude the existence or
constitution of criminel intent, This is o grave and ecreless misunder=
stonding on the pert of the prosecution, I shell moke ¢ detriled
discussion on this point leter., It is indced technienlly difficult to
trenslete the provisions of the Japencse Low into English end convey ite
full irplicrtion most tiuly. It ie true thet bad trensletion lerde to-
nisunderstondaing,.

In interpreting the provisions of lew we cennot understand the
correct meaning of a provision, merciy by reking literal gremmetiecl
interpretetion of it, Tris is common imowledpe emong all jurists, In
partieulor, the provieions in the Jomenese Criminel Code pertaining to
oriminal intent ere brief, But in beck of it there ere many onses of
judpment end numerous theories of intorpretetions by the scholers, Withe
out understanding these cescs nnd theories, it is impossible to reach and
corprehend the true conccpt of eriminel intent provided in the Japenese
Criminal Code, One cannot cserve being criticized as careless, to
pttompt to rrgue on the criminel intent of the accused, merely by rending
rrticle 38 of the Jeponose Cririnel Code, also, it is impossible to
docide the guilt or innocence of en recused for the erime of murder set
forth in article 199 of the Japenese Criminrl Code witlout e true under-
standing of the Jepenese Criminel Code in its entircty. Before going
into the ergumont of vhether the cecused is guilty or not guilty of
Chrrge I ond ccch of its specificrtions, 1 would like to explain a bit
on the fundrmentel theory of the Japrnese Criminal Code, in order to
further the understending of the members of the commission,

The present Criminel Code of Joren wes enactoed in the yeor 1906.
At thrt time, work in emending the oriminal coce vns very intense end new
theorice on the eriminal cocc were being discussed vory onthusiesticelly.
The Juponese Criminsl Codec was compiled by cdopting these ncw thoories
end syston of thot peried, The euthor of the English trenslntion of the
Joponese Criminel Code which is now in possession of the Legrl Section
on Guom and utilized by the judge cdvoente comments on the Japenese
Criminnl Code in his introduction ce follows:

Tho Criminnl Codc of Jopon translcted cnd ennoteted by ¥illiem J,
Scbold,

Prefnce Prpe VI

"Even ¢ cursory rerding of the 'Criminnl Code! mill ot once indiorte
it to be o remrrkably libernl rnd modern plece of work, i1lowing for
certein fortures which are only suitcble for Jopen's cnomelous eivil=
izrtion ond sociclogicol problars, tho code visely places lorge powers
of diserotion vhere thoy properly belong: in the Courts, Cereful
provision is mrde for first offonders, susponded sentence, perole, end
for mitigrtion or remission of punishment whon axtenurting circumstrnces
exiet; on tho other hond, sentences nro inerersed for reperted orimes, 8o
thet the blow fells heevicst upon those who most doserve it, Another
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forture of the code is the faet thot minute definiticme of erimos are,
vhenever possible, avoided, thus obvinting nony of the technical diffic-
ulties in prosccutions so often imsurmounteble by Western prosoccutors,
The fomily system is protected and fostered by weiver of punishment in
certain crimes when relntionship exists betrecen the offender nnd his
vietim, In r country where the ontire soeinl struciure dopends upon the
fomily, in the legrl sensec, these provisions ere nrture] end necessery.
In short, I em definitely of the opinion thet the prescrt 'Criminal Code'
is admirebly ndepted to conditions in Japen and to the psychology of

the Jeprnese, rnd I believe thrt whet is wonted is less tinkering with
the beeic lew ond ¢ more liberel application of the inventions of those
vwho drrfted the code,®

The fundrmentrl choracteristic of the present Jepanese Criminal
Code in short would be, the first important principrl element in deter—
mining the existence of criminrl responsibility, the degree of criminsl
responsibility (the degree of punishment to be imposed) lies in the
subjective mind of the offender, in the intent et the time of the
offense, or to put 1t in » brooder secnse the mentel stote end personnlity
of the offerder. Tae outwrrd eppecrence of the net, the returl herm or
donger inourrsd by the nct is only eonsidcred of sccond impartance, For
instence erti:le 43 of the Joponese Criminnl Code reeds: "Punishment may
be mitigrted for persons vho hove begun to commit & erirme without
consummting it., IS prep-rotion (for a crime) hrs been volunterily
stopned, purishment shnll be mitignted or remitted,

This article implies thrt even vhen on offense ended in on attempt
rnd the ectrel culminotion of the ret not brought cbout, the court may
imposc “he scme punishment upon the cffeonder ns thrt of on nceonplished
consurn-ted crimo, nccording to the criminel eircusnstencos., In other
vords, vttorpls mey be punished in a lighter manner then vhen it hed been
a conswmntoed erime, but the court is under no econstrnint to mitigete the
punishment reccordingly.

Whon me consider an ret of attempt by giving weight to the aet eond
ite result, ro should not reserve punishmert or mitigete punishment solely
on the ground thet the crime wne not rccomplished or perrticulerly beeause
its finrl consummction wes not brought sbout, But when we consider amn
ottempt by giving woight to the personslity of the doer, it is only
nrtural thet it be similerly punished as thrt of o consummnted crime,
except when the ecommission of thc erime wes stoppod by his own free will,
This is so becrusc the object of punishment is not the ret and result of
the docr, but the subjective mind or the evil intention of the doer,

£lso in the cree of n conepiracy - even though the person did not
toko a pert in the actual eet of o erime, if ho ocecupied » prineipal
position in the conspirrecy, he is severely punished, In o case of
instigation nrticle 61 rends: "A person vho hes instigrted another to
commit o erime sholl be considered n prineipcl, The scme epplies to e
person who has obetted en instigrtor,"” For exemple in a case of murder
being instigoted, the person vho instigrted the commission of murder is
often punished more hervily than the person vho netunlly corried out the
murder,

I shall nov explein the provision of homicide ns set forth in
orticle 199 of the Japonese Criminrl Code, In the old Criminal Code of
Japon homieide wrs divided into two erimes "Bosctsu® end "Kosatsu"
(there correspond approximrtely to murder and voluntrry mansleughter in
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the Americen common law,) 4nd the punishment imposed to erch dofendant,
But the presant Criminal Code sbolished this differentietion and merely
set forth a single crime of homicide, The degree of punishment extended
from 3 year's nenal servitude up to espitsl punishment, Furthermore,
upon considerstion of the extemueting ciroumstances the sentence mey be
ritigeted to 1 yeers pensl servitude, end in some ceses the sentence
mey even be suspended, "There rre some scholars in Japen who criticlze
thia'r-idu lrtitude of punishment as being too iderlistie ond not realis-
tie,

These provieions were not drafted by taking into considerstion the
tredition in Jepan to slight the life of o human being ond other persons,
A person's life is of vital importance, It indeed 18 a grrve crime to
deprive encther of his life, Bul if vwe consider it from the view of the
offender, even if he did commit & gruve murder, when there ere reasons to
sympathize with his mrtive or circumstaonces, or whem the nature of the
of fender is in no way dongerous to society and there is ao probobdlity
of his repenting another crime, then there is no nocessity punishing him
by effecting o hervy sentenece and confining him cvoy from society, This
vould cnly Le ¢ moenirgless punishment, We shou’é #ive him sn opportun=
icy to bunefit socioty by his vork rather then to shut himup in e
ponetentisrs, Puniehment should not be imposed fer reotribution or
chosticement, Only thosc vhose cherceter rre cvil ond cannot lead an
ordinery life in soclety or whe it ie feered will repeat their crimes,
ore the ones who should be confined, This is the fundonentel idee,
Therefore, I rm abla to affirm thet vhen we examine the judgment cases in
Japrn, those who nre sentenced to deeth for murder ere procticelly limited
to those who cormitted murder in connection with robbery or repe, Other
then those cc3cs, the scntence docs rot exceed more than 10 years,
Forticulerly vhen there is no elarent of self-inieast in the motive of
muder, the sontence is very light, For emmple, there is a caso in
whieh on elder brother ofter s quorrel killed his brother who hed been
very undutiful to lis perents, He wrs given ¢ sontence of 2 yecrs pentl
scrvitude vhich wns simultoneously suspended, There is another crse in
vhich o vomrn killed her child becruse of poverty; the extenunting
eircuretenecs were token into e-npiderction ond she vre given M yerrs of
ponel servitude which was nlso suspended, Such ecses rre numerous in
the judgment enses cof Jepen,

Chopter 7 = ON CHRGE I MURDER,
The aecused INOUE is not guilty of Chrrge I,

The rot of the sccused in the present case in vhich he killed 8
Mille nrtives wre perforred es eon sct of executing rn order in accordonce
with the order of his superior officer MISUDL to execute the death
sentonce. This is an cet of en officinl in pursunnce of offieciel duty,
His act of shooting end killing does not constitute the crime of article
199 of the Criminnl Code, in nceordance with nrticle 35 of the Jaopeneso
Criminel Code, /Lrtiecle 35 recds "Acts dono in nccordnnce vith levws and
ordinonces or in pursuance of » logitimote business (or ocoupction) nre
not punishable,” "fcts in rccordence rith low and ordinance" meens octe
which ere ocknowlodgedto be proper, rights and obligntions in accordance
with the provieions of lews end ordinences, ond ccts which ere acknow=
ledgod to be offieinl nuthority and offieinl duty,

The offieirl duty of ¢ public officer is onc exnmple, This duty is
an obligrtion of the public officer duty and ct the seme time it is his
right., Thore rre onses in which the duties of public officirls ere
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immediately beeed upap lew and ordinances or on the orders of the lupariﬂ
ordar,

When the order of the superior is formelly snd substontially
1llegel, is the sct bosed upon this order legitimrte or not? When an
inferior is given rn order by & superior officer, he can exrmine the form
of the ordcr but he is not allomed to examine the substonce of it,

Fhen the order of the superior, was issued vithin the ecapecity of
tho offieial, when the form of the order complics with the provisions of
lew end ordinrnce, ond when the mntter on which the order wns mede is
within the duty of the inferior otficer, and cven vhen the contents of
the order rre substentially 1llecgnl, the inferior officer cannot refuse
to corry it ocul on this ground. morcover when the opinion of the
supericr cnd inferior diffars os to vhother the order hos any connmection
with the duty or not, the inferior must abide by the opinion of the
superior, therefore cn rct done in pursunnce of superior order is officel
duty, so erticle 35 of the Criminnl Code is eppliceble and the seot does
not constit'ie a erime, This is the established thoory in Japan.

Let vs cousidor this in the ense of the accused, The death decision
for the Mil.c nntives iu tho present crse ard which the eocused wns
orderec tc perform, 13 n lagnlly vrlid decieion pronounced by the
gpacirlly astcblished emurt mertinl ecnvennd by who legitimeto authority
of fdmirul HLSUDA, Supreme commending officcr of Jaluit,

W.SUDA js the convering avthority of this specinlly established
court rartiel, In Jopancse court martiecl lry tho convoring suthority is
colled the ®¥chief" of the cowrt mortiel lnw, Tho "chicf®™ hes the
legitimate cuthority to order the execution of tic jvigrent. The
appect w8 uot permitted in the present copse and the exeoution wre
ordercd immudictely is legitimrte decision of o specially estoblished
court mortinl trkes effect ofter one trial, and no appeals rre nlloved
goncerning its judgment, (Refcor to ertiecle 420 Navel Court Mortial
Low,) ioreover, when the denth scntence is pronounced by the Specially
Establisbed Conrt Mortial !nelvding tha temporery court marticl, the
perticsicn of the Nevy Minister is not neeessory in enrrying it out, The
Chief of the Speeinlly Estubliched Court Martiel cen order it, (article
501 of Nevnl Court Mertinl Low,) Therefore the feet thet Ldmiral MASUDA
who wes the Chief of the Specirlly Estrblished Neval Court Mertial
immedintely ordercd the exceution of the derth sentence nfter the proe
nouncing of the judgment without applying for pormission from the Novy
Ministcr, proncrly belongad to the officicl duty of MLSUDL end the order
of exceoution is not i1legnl,

Tho necused reted ns judge ndvoente in the prosent ccse, and in his
ordinary duty cs heed of the Special Poliecc, were included the execution
of punishment, It wes legitimrte for MLSUDA to order INOUE to execute
the derth judgment, [Ls for the accused he wrs undor the obligetion to
oboy it, Aftor the execution had been performed, it wre mede publis to
all perscnnel of the nrmed forecce on Juluit under the name of the
Supreme Commending Officer of Jaluit, Admirel M/SUDL, It ie evident
from this fret, that the execution of the death sentence wes no private
affeir betveen M/SUDL and INOUE, but ¢ performance of an official duty
of the Jeluit Dofense Garriscn, Thus from every point of view, the act
of shooting and killing by the nocused, is an offielal duty done by
an offieinl ond precludes any illegality,

The probless 1io in the fret thet the decision ordered to be
exeouted ineluded the death segtence for the children, Lrticle 41 of the
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Joponese Criminal Code reads: "iets of persons under fourteen yenrs of
age ere not punishable.,® Therefore it wes illegel to pronounce the
death sentence upon Siro and Neibet if they were under 14, It is im=
possible to estnblish the true mges of SIRD nnd NEIBET, Most of the
testimony in the present onse reveals that they vere from 10 to 12 or 13,
Lecording to the testimony of M/NLKO, Tatsuichi, who knew SIRO, the
ehild of RLLIME, he stetes thet SIRO eclimbed goconut trees to gather
"Chagaro” end vas rbout 15 yeors old., MAcoording to the deposition of

[NLKi, Mesahnru the netive who ottempted to kill him, hod a wife rbout
23 years old and hrd ¢ child ebout 6, But it is impossible to ascertain
whether this child of 6 wes S8IRO or not,

In order to contend thet the judgment of the children wrs 1llegal
it is ineumbent upon ihe prosscution affirmetively to prove thrt thay
were under 14 yeers old, Let us sssume thot SIRD snd NEIBET were undar
14, It is en spparent vicletion of the Japonese Criminal Code to
recognize eriminnl responsibility in & child under 14 and pronounce the
decth sentence upon him, Even if the decth judpment wes velid in form,
the substance of the judgment would be illegel. When n person executed
an illegol death sentence, even in case of a superior order, would he
hrve to teke the oriminnl responsibility? It seems thrt the judge
edvoerte in hie cpening ergument nnsvers this in the affirmetive and
mainterine the guilt of the accused,

But rccording to the estnblished theory in interpreting erticle 35
of the Jopenese Criminel Code, me are not perm tted to drew 2 conclusion
of guilt on pert of the esccused ce wrs simply done by the Judge ndvocate,
This estcblished theory advoentes thrt even in the slightest degree if
on ret is done in recordence with superior ordcrs within the limit when
of ficinrl obligntion to obay cxdsts, erticle 35 of the Criminnl Code is
rpplierble ond 0 erime is not constitutod becnuse even if the substence
of the order 1s 1llegrl it is on officinl ret. This established thecry
is r generel theory concerning officirl and public perscmnel, The
militery person is under a still stricter obligetion of obedience than
the ordinery officiel, This is a common prineiple in all countries,
Therefore in cese of £ militery pcrson, en officisl superior order
conatitutes ¢ much stronger defense,

The militery penel code of ell the verioue countrics provides stera
punishment to those who resist or disobeys superior order, In the
Jepenese Lrry end Wevel Pensl Code ve find a provision stipuleting the
erime of reesisting orders, For instance Neval Penal Code, erticle 55
rends: "One who resists e supcrior offieers'! order or who is not sub=-
ordinrte to it shell be condemned to such pennlties es follows:

1, In the froe of the enemy, he shall be condemned to deonth or life
term or cbove ten years confinement,

2. In ver time or vhen in need of emergency measures of rescuing
ghips from rbove one to ten yerrs confinement.

3. In othor ceses, under five yeers confinement.®

The lrmy Pennl Code, crticle 57 readst "One who resists a superior
order or vho is nct subordinate to it, sholl be condemned to such

penslties ns follouer

1, In the free of tho enemy, he sholl be econdemned to death or life
term or nbove ten yenrs confinement,.

2, In war tire or in district under mortial low, from sbove one
yerr to 10 yeers confinement,

3. In other ecses, under 2 yeers confinement,."
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Lrmy Judiciary Officer, Lieutensnt Colonel SUGLNO, Yesuso gives the
following explenation end interpretetion concerning the crime of resis-
ting #n order set forth in the Jeapenese Lrmy Penal Code, in his bock,
®Principlos of the Army Penal Code,” ™The crime of resisting sn order
protects the iomlicit neture of superior order, end thereby socks to
mointein the precise end secured operations of the militery., The
obedience of the inferior to ¢ superior order is to some extent
demended from the point of edministretive law, but the relotion of
obedience in the militery is further strengthened and o neture of
religitus senctity hes been brought sbout., While in the edministretive
lew, resistence of on order is merely e couse for reprimend, in the
militrry it is subject to penel punishment., This is only s nrtural
outecome becouse the poromount duty of the military is to give battle end
its ultimrte objective is victory,"

"Substance of en order, It is imporntive thet the substance of an
order belongs to motter within tre nuthority of a superior who ie in
the proper chain of command, It is genernlly recognized ns a prineiple
thrt the substrnce hes beering vith the matters of supreme comrond, but
it may extend to metters pertrining to militery administrrtion., This
is s0 bocruse the distinotion betueen the $wo 18 extremely difficult,
Moreover, when the substance of rn order is concerned with metters
logelly prohibited, rs for instonece nn order to commit ¢ eriminnl ect,
it is nrturclly invelid, But the legel effect of obeying such on order
must be considered from n different point of vieu,

"The form of an order, Whether the order is written or verbel, so
long ra it is lssued by the imredinte suprolor or cthers who hove
legitimete outhority of commend and supervieion, the form ie complete,

"Efficeoy of order, There is no doubt thet en order is valid when
it is issued by & superiocr having offieinl ecuthority ernd when it is
concerned with mntters within his authority, But there still remcins
r controversy in view of ndministretive law thet en order even lacking
in the substonce rnd form ss steted ebove crn be professed to be walid,
But the recognized opinion is thrt when it is ncknowledpadto be o
surerior order by ordinory understending, then it is considerod valid,
In other words, concerning such on order, 2n inferior cennot refuse to
obey on the grounds thot he differs in interpreting the lew ond rogulertion
or the frets, But the relrtion of commend rnd obedience in the militrry,
gous ¢ step further cnd ns & principlc dces not rllow refuscl to obey,
oven if the order is invelid. Other then on such rare occasion when the
substrnco of en order is intuitively perceived to constitute ¢ oriminal
rot by coomission or omlssion of en erot, the order mey not be evaded,

The fitness of en order beyond this limitation cannot be commented upon,®

From the provieions of this crime of resisting order, it is evidemt
thrt in the Jrponese militnry service the duty of obedience to a superior
order is elmost impliecit obedience, Therefore other than vhon o
erimine]l ret is cloerly ordered it is construed thrt the doer of cn act
in rocordenee with superior order is free of eriminel responsib’lity
es 4t is performance of officinl duty in sccordance with ertiele 35 of
the Criminal Code,

In cddition I shnll cite the opinion of MINOBE, Tatsukichi, Honoresy
Professor of the Tokyo Imperiel University, Doctor of Law and highest
puthority in Jeapan on political science and the constitution of Jepen,
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concerning the eriminal responsibilities of an set of a militery person
done in acocordance with offieial order given by a superior order, He
statos in his famous bock ™Outline of Politiecal Science® as follows:

"The nature of duty of an ermy ond novy person to the stato, in his
copeolty es a military person differs in no way from thot of the ordinery
government offiecial, exvept the discipline of the military person is
stricter end consequently the degroe of constraint upon him from thie
cspect is far greater than thrt of the govermment officinl, The most
importont point of difference in officinl duty between the military person
and the ordinnry govermment officinl lies in the duty of obediemce, In
order to promote the fighting power of the armed forces and in order to
ettain the objectives of armament, militrry ordor must heve unity,
suporior order must have implieit effect and the nrmed forcos must be so
trained thrt they will operate ns if they wore 2 singlo organie body with
ane mind, The govermment offieinl will only be reprimanded for resisting
o superior order but the militery person will suffer punishment,

Of course, ¢ military person 18 required to obey superior orders
only when they ore wvalid, But i1t should beo obsorved thet a militery
order differs from an offieinl order of n government officiel in the
following two rospects,

ne A48 for the militery pereon, even his conduct in privete life is
to a grent deol subject to militery diseipline, The scope of his privete
life whiech is rcknowled~ed o8 not heving reletion to his offiecinl duty,
ie very narrow, therefore a militery order which scems, nt a glance, to
belong in privete life, in most cases stil)l does not lose ite effeet as
n valid order, Pertioularly, those militery persons vho are in service of
vho are in the battle fields, are subject to superior orders in every
phase of their life,

b, Military persons have not, of eourse any liebility to obay
invelid ordors, But, if the militery person is given the responsibilitie
to exrmine the walidity of an order, end is held responsible for obeylng
on invelid order, then the military person will feor to obey them, This
will lced to obstructing unifiod militrry diseipline, Therefore it sh
be construed thet ncts done in nocordonce with superior orders, even vhen
the orders are not vonlid, do not moke tho person vho executes them
responsible but chiefly mrkes the superior who gnve out the order
responsible, This logicnl scquence is produced, beeause the lew compels
obedience by sanction of punishment,"

Yo must pry spocial attention to the bold and clenr conclusion of
tho last peragreph which I repent "Thereforo it should bo construed thet
nets done in nccordance with superior order, cven vhen tho orders are not
valid, do not neke persons vho oxecute them, respomsible, but chiefly
$o the suporior who gave out the order rosponsible, This logieal
sequanco is produced beeousc the low eompols obedience by sonction of
punishment ,”

Dootor MINOEE was by ho means o sympathigzor of militeriem. On the
contrary, r8 & representctive libereliet in Jnpon, he wes a sechaler
ageinst whom from rbout the yerr 1930 the militerists horbored extreme
antipathy, He wre onece shot end woundod by an assessin, end during the
wer in the period of T0JO cebinct, he was a schol-r shut cut from ell
soeinl activitics,
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This was the bold conelusion of this liberal scholar, This was
not an extorted conclusion to sympathise with the militarist but a
deduction gained by o rational study of the obedience constrained upon
the militery person, Thereofore I believe it to be m highly correct
interpretotion,

"Rules of Land Werfere®™ published by the U, S, L, ¥ar Depertment
in 1914, sets forth the following provision concerning the individual
responsibility in wrr erimes., "Individunls of the armed foreces will not
be punished for these offeonses in cneo they ere committed under orders
or sanction of tholr govermment or commendors. Thoe commonders ordering
the commission of such ncts, or under whose authority they ore committed
by thad.];' troops, may be punished by the belligerent into whose hande they
my foll,

I believe this provision is of the some view and opinion of the
rbove mentionod Doctor MINOEE,

In the Japanese militery forecos the duty of obedience is strongly
stressed, Tho handbock of military life which provides the criterion of
the militrry life in the Japaneso [rmy, stotes os follows concerning duty
of obedience.®

"artiele 11, Orders should be respectfully afthered to and immedintos
ly axecuted. it no time, is it permitted to discuss ite fitnees or to
question ite couse, roason, oto,"

It is ordored thot this possage be memorized on the doy o Japanese
cnters the militory service., This wrs the irom clnd rule of the Japanese
mililtery forees, The nccused INOUE alsc wns compélled to memorize this
nnd to believe this wns the iron rule of the Joponese militery life,
Prrticulorly, in the battle field or in the frce of the enermy, this duty
of obedience is most stremuously foreed upon him, In o sense, the free
vill of the individunl is eomplotely obliternted and he becomes o port
of o gear in the prodigious mechanism under such circumstances, we moy
sny thet an inferior vwho i8 commanded is under psychologlerl coercion,

In ¢ case where the coercion is physicel or externnl, it is noturcl

thet he 18 frec from criminel responsibility., But there ocre occasicns,
whon the free will of on individunl, is deprived to n grecrter extent undey
psychologieal coercion than under physical, I belicve the members of
this militrry commission will understond for bettor thon us, the position
end mind of a ecldier on o bottle ficld,

I hrve explained above thrt the ncoused INOUE's killing oight
notives of Mille with a pistol is cn ret done in pursuance of an official
duty ond does nct constitute ¢ erime, I would like to argue next upon
the finding of not guilty for the occused INOUE on the ground thot he hod
no intent to commit murder, In the stotement of the cecused INOUE
introduced os evidence by the prosecution, he states as follows:

*The eight notives who were oxeeuted were Japanese subjects end hed
committed erimes, ns a result of the highest delibercrtion had received
sentence to be exccuted from Rerr lLdmirnl M/SUDL and had been prisoners
awaiting execution,

"it that time, as Commander of the Military Police of the Jaluit
Defense Gerrison I wons under orders to perform the duties of investigoting
orines and effecting their punishment,
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*I performed the exscution in aeccordance with the orders of Rear
idmiral MLSUDA to perform it without any doubt in my mind, believing it
wns the correct thing to do and properly executed my office.*

This stote of mind of the acoused INOUE wos further affirmed by his
testimony when he bore witness in his own beholf., This state of mind of
the sccused INOUE includes the following two frcta:

1, He received the order to perform the execution from his superior
ond was firmly convinced thet his net of shooting Mille notives wns the
nct of executing o denth sentence,

2, Ls the result, he was not conscious at nll of the unlavfulness of
the act of shooting nrtives, rnd wes convineced thrt it was absolutely a
legal proper act.

By noture, the net of executing o death sentence is the act of
cnxrying out the low and does not constitute a erime, Therefore, whem
the mccused shot the nntives of this case believing thet it woe on act
of executing o denth sentence, although we moy sdmit his intention of
shooting the nntives, he hod no intent to commit o erime. So we can once
deny the existence of his eriminn]l intent, If tho net of the acoused
vhich he believed to be the nct of executing o death sentence is not
legnlly admitted to be so, this is the mistake of foot and law,

How the Joponese Criminnl Code, judicial precedents and theories on
the 1lrw solve this question of mistoke? Tho provision for the eriminal
intent in the Japanese Criminnl Code is summarized in three simple
porographs of article 38 thereof, Article 38 of the Joponese Criminal
Code stotos:

"], Except ns otherwise provided bty special provisions of law, aets
done without eririnal intent are not punishable,

®2, A person who without knowledge (of the fret) hos committed a
grave offense (erime) con not be punished in proportion to its gravity.

%3, Ignorance of the law can not be invcked to establish absence of
design, but the punishment bay be mitigeted nceording to ciroumstances.™

(1) Conception of criminnl intent,

The above eited article 38, percgraph 1 only provides thot the act
done without eriminnl intent are not punisheble, but does not positively
ansver to the question "whot is eriminal intent, or intent to commit o
crime?" It does not clearly show the olemente necessory for eriminal
intent, Then a quostion arises, "Is the eognition of unlawfulness
necessrry for criminal intent?", This question is whether the cognition
of unlowfulness is the nocessnry eondition for criminal intent in
nddition to the cognition of fnct, The criminal cognised the fect of
erime, /48 in this onso, he cogniged his act of killing with a pistol,
But he wrs convineced with reasonoble grounds thrt hie act of shooting
18 the nct permitied by the low and wes not ccnscious of unlewfulness of
his net, Does eririnnl intent exist even in such a cnse? Since the
present Criminal Dode wos promulgeted in 1908, this quostion was
being earnestly discussed in the scientific soeclety of Jopan in ecomnectd
with the problem of ignorcnce of the law in nrticle 38, porcgraph 3 of
the Criminnl Code, when the world of eriminnl low of Burope was discuss
the scme problem, This problem wos discussed in such ¢ form of question
re: Doos criminnl intent exist when a man believes that his act is
legolly permissible? At the beginning of the yecrs of Showa (TN - 1926
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is the lst yenr of Shown), this question wrs almost solved by judgment of
the court and the theordes on the lrw, ond the interpretntion become
greed to the point thot the cognition of unlrwfulness is necessory for
the establishment of criminnl intent.

A fomous Judicinl procedent concerning this problem whisch hes often
been referred by jurists is the judgment of the court martial in the so=
eclled Jmnknsu Case,

=]

There wne o militrry police eaptin nomed AMLKLSU who believed thet
the propoganda of socinlists ond anarchists is hormful to Jopan, In 1923!
at the time of the Crent Enrthqunke of Knnto District, mortial law woe
enforced in the district and people were feeling unecsy by various rumors,
it thnt time, he killed with his subordinates, Ohsugi Sckae, o lecding
mon of socinlists whom he had been watching, his wife ond child, This is
the outline of the incident.

Then, by the order of /IKALSU, two militery police FFC's killed the
child who wone then 7 yecrs old, The court martinl onnounced not guilty
for these FFC’s ndmitting thet they killed the child without kncwing that
it wns a crime, The rerson wra that, although they ndmitted the faot of
killing the child, they belioved thrt their %41ling wna the act permitted
by the low and did not know thrt it constituted o erime,

I shnll refer the whole paragraph of the judgment cs follows:

Aots done without criminnl intent, (Judgment of Court Mertial of
8 December 1923, law Yournal No, 2195, poge 7,.)

"ihile in the active service, the nccused M/SAHIKO wos the herd of
the S8hiluya Detechment of the Tokyo Militnry Police nnd the accused
EKEIJIRO wos atteched to tho Speoial Higher Police Section of the Tokyo
Militrry Police Heodquarters, While engrged in their duties, MASLHIKD
as a remult of studying socinlism, acknowledgint thot this principle wre
hermful to the state, porticulerly such a doctrine rs rnorchy which
denied nll powers snd which wrs impompotible with the glozious comstitute
ion of the empire, formed the belief that the speeches ond ncts of those
who advoentes these principles should in no woy be overloocked or left
clone, It so happened thrt when in Soptember 1, 1923, o grent earth-

and fire cocurred in the district of Kamto, wild rumors sprerd thet
rocnleitrant Koreeans, aveiling themselves of this opportunity, had
nttempted riot end arson, Though the Imperiel Ordinance No, 399 wos
proelaimed on the 2nd day of thnt month, murder, arson and other crimes
continuously occurrcod and the insecurity and the excitement of the
residents in the capitel end its vicinity rerched o culmineting podnt,
fhet chonge the sociel situotion would undergo wne unpredictable, More-
over, learalar zumors that bohind the recnleitrent Korcans the socialisbs
were in netion nnd nlso through other terrifying information M/SAHIKO
came to know thet tiough most of the socialists were arrested by the
poliee, OSUGI, Sekre lecder of the rnarchists regorded as most dnngerous
wrs still et lorge. MISAHIKO wns deeply concerned cbout OSUGI and his
followers nnd fecred that, after the militrry guerds were eveomoted and
while order was not as yet restored and dietribution of food inadequate,
they might take advantage of the situstion and ettempt some kind of a
riotous aet, [t this time, he believed thet if he killed OSUGI, it would
nmhm&iwtoﬁaﬂimtnﬂﬂamﬁmm-mmmm
opportunity, OSUGI wans boing teiled by the police, so MLSAHIKO regretted
thet he could not accomplish his purpose, Just et thet time, MLSAHTED
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learned that the Yodobashi poliece had the intention of "getting® 0SUCI,
MASLHIED revealed his intention to KEIJIRO and hed him ascertoin the
facte nbout the Yodobnshi police., On the 15th of the same month
KEIJIRO come to report thet it wes the intention of the police, that if
the M,P,'s were willing to get OSUGI they would relense the mam tailing
him ond would support the M,P,'s by other menns, He also repcrted that
efter the earthquonke OSUCGI usually tock his child ocut for a walk in the
evening around Toyamn Fields, M.SIHIKD concluded that this wes & bint
to kill him, Seying thet this wes the opportunity he determined to kill
OSUGI, Conopiring with KEIJIRO, MASAHIED intended to kill OSUCGI at the
said Toyama Fields, it 5:30 p,m, of that day, MISLHIKO and KEIJIRO
without telling the situetion to the accused Y/SUCURD and SHIGED who
were both their subordinates, took them along and went to OSUGI's
residence located in 372, Kashiwagi, Yodobashi=-cho, Toyotama=gun, Taokyo.
There they waited for OSUGI, but, as he did not eome out, they were not
able to accomplish their purpcee, Lt 2 p.m, of the next day, on the
16th of the month, with the seme purpose, MASAHIKO and KEIJ took the
accused RIICHI and SHIGEO, both their subordinetes who knew nothing of
the situstion nnd went to the viecinity of 0SUGI's residence, But, when
they arrived at the plece, MASAHIKO and KEIJIRO were told by a police=
man of the Yodobeshi £tetion thot OSUGI and ITO, Nooc, his common=lew
wife, hod gore out sbout 10 a.m, that morning and would not return until
evening, They waited his return by tho rord near his residence, About
5:30 p,m, OSUGI, his wife NOE and SOICHI (a nephew oged 7) came to the

plece where they were waiting, After MASAHIKO and EKEIJIRO comsulted erch

other, they told OSUGI thrt they hed a few thing= to investigote and
demanded he accompany them to the M,P.'s together with NOE and SOICHI,
O0SUGI was tcken to the Tokyo M.P, Station, Otemachi, Kojimachi~ken,
Tokyo City, Thoy were lead upsteirs into the former office room of the
Heed of the M,P,'s which hnd not been used since the eerthquake. They
rested there, MAS/HINOD hoving mnde previous arrargements with KEIJIRO,
had him bring 0SUBI to the former offlce of the Commander which wes also
not 4in use then and loeated in the esecond floor of the M.P. Headquarters
on the same praemiscs, KFIJIRO had OSUGI eit with his boek towrrde the
door as previously arranged, On rbout 8130 p.m, of thnt day, while
KEIJIRO wae talking with OSUGI, MASAHIKO suddenly entercd the room and
putting his right forearm aroumd OSUCi's throat, with his right hond

graspcd his left wrist and tightly pulled it banck. When OSUGI fell from

his choir, MASAHIKO preszed his right kmee ogoinst his beck bone and st-
rangled him to death, Thile MASIHIKO woe strangling OSUGI, KEIJIRO wne

in the hall on the lockout, Then, M'SAHIKO and KEIJIRO went down stairs

and returned to the office of the Kojimachi M.P, in the aforesaid

They discussed the dispoerl of NOE and SOICHI, As NOE wos the wife of
0SUGI end a sympe*hiszer of his prineiples, ond as the westorn history of
revolution showed thrt women syrpethizers were in the erido scmetimos
superior to mem, tro found it necessary to kill her. After plotting
togethor, they decided M/SLHIKD would do the act. As regords SOICHI,
MIS/HIKO believed thnt he wrs the child of OSUGI, but he hesitated in
killing the child !'eenuse he 414 not hove the heart to do it, But,
KEIJIRO feared thut if the child was spared, it would expedinte the
expose! of the incident and insisted upon killing the child, MASAHIKO
had no choice so he ngreed, But neither desired to perform the act, so
they decided to hnve n subordineate superior privote do it. Plotting
together, they colled the abovementioned Y/SUGURO ond SHIGEO to the of-
fice, XEIJIRO then ordered both to kill SOICHI, MASAHIEO directed them
to kill the child after he had disposed of NOE, Both ncoused YASUGURO
end SHIGEO hed always hod grest confidence in MASAHIKO and immediately
obeyed without reckonirg thet it would constitute o crime because of the

energency situction under martial low, MASAHIXO ond KEIJIRO then
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aceompanied by YASUGURO and SHIGEO left the room and went upstairs to
the office of the Head of the Militery Poliece, MASAHIED had a few
words with NOE and that she was rather delighted ovor the
chnotic situation, ascertained that his opinion of her was in errer,
MASAHTED then took SOICHI to the sdjoining

Higher Police Section and entrusted the child to YASUGURO andl SHIGED,
MASLHIRD then returned to the former room of the chief and subsequently
left the room, On about 9130 of that night MASAHIXO returned to the
same room and while NOE was tallking with KELJIRO, strangled and killed
her from the rear, by the same method used ageinst OSUGI, KEIJIRO was
in the hnll on the lockout, On nbout the same time, ot the said office,
YASUGURD with his right forearm pressed eround SOICHI's throat strangled
and killed him, The preceding acts of the accused MLSAHIKD and KEIJIRO
were regnrded os done under a continustion of eriminel intent, This is
established by summing up the above facts, Concerning the point of
continuation of eriminal intent of the accused MASAHIKO and KEIJIRO,
this is acknowledged by their statements, Reflecting upon the law, the
ect of MASAHINO and KEIJIRO killing OSUCI and NOE , and the oot of
having a superior privats kill SOICHI, comes under article 60, article
199 and article 55 of the Criminal Code; and therefore both ere sentenced
to pennl servitude within the limit of the respective erime; namely the
accused MASAHTKO 10 years and the accused KEIJIRO to 3 years penal
servitude., [s the sct of the accused YASUGURO end SHIGEQ were done
without their being awrre of the feet that it would constitute crime,
thnt is as it is nan ect without eriminal intent, it is disposed of in
accordance with article 38, paragraph 1 end article 403 of the Army Court
Mrrtial Isw., In the indictment of the accused RIICHI ans regerds the
charge thet when NOE and SOICHI were being killed, he wes on the loockout
knowing of the situntion, the fact thrt he wes there is cleer, but the
evidence thrt he wos on the lockout while awore of the situation, is not
sufficient therefore he is ncquitted in accordance with erticle 403 of
the Army Court Mortiel law,

We must teke notice in this judgment that the principal officer,
AM/KLSU wrs sentenced to 10 years imprisonment with penal servitude,
From this foct we con see thet the sentence for these military mem wos
not lenient from the point of view of Japonese militarism, This is the
standard of punishment in Japan for murder without selfish motive as
stated before.

E

Then, whet wre the attitude of Japanese scholars toward this
judieinl precedent? Ms a reference, I shall cite the commentrry on this
Judgment written by Dr, Mokino, Eiichi, a professor emeritus of the
Tokyo Imperial University, an authority of the pubjectivism criminal

Mekino, Eiichi: Study of Criminal Law, vol 3, ppe 114125, incl,
CHAPTER FIVE

CONSCIOUSNESS OF UNLAWFULNESS AND CRIMINAL INTENT

"We realize that the so=called Amokasu Case furnished us with
new meterial about the problem concerning the relation between the

80 I want to disouss

briefly. The main point of the case concerns the fact K and H,
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TAt that time, Amaknsu Mosahiko believed that Soichi was the son
of Osugli, He had not the heart or the courage to kill such a child
and hesitated, But Mori Keijiro (then a militery police sergeant
major, the noccomplice) insisted unmon the killing on the ground that
the ineident would soom be discovered if thoy left the matter as it
was, and Lmnkrsu was obliged to agree to atlempt it. However, both
of them did nct want to do it themselves, and they decided to order
their subordinate FFC to do it. They they plotted together and
ealled the said K ond H, Mori Keijiro ordered them to kill Suiuh.‘l:
and Lmakasu Masahiko told them to do it after he killed Noe (Osugi's
wife.) Since the two sccused usunlly ploced confidence in Amekasu,
they obaeyed the order then and there, without knowing that it wos a
erime in the energersy case under mortinl law,..., The accused K
and the acouscd H committed the crime without knowing the fact that
their ncts were orimes, So there is no intent to commit a orime
in their octs,..., Therefore, the judge finds them not guilty,?
(Announced on 8 December 1923, reported on pp 7 = of the Horitsu
Shimbun #2194 on 18 December 1923.)

"This judgment wns pronounced at the Court Msrtinl of the lat
Division, Since there wre no appeel, this finding wes the conclusive one.
In this finding, whrt the accused believed thnt the act had not been a
crime as it has been '"in on emergency case under Martial law,' was
regarded as the fact that they 'did not know thrt it had been a crime,’!
But rs they thought thrt their acts lost their wnlawfulnese on eccount
of certain circumstances, they mnde o mistake concerning the unlawfulness
of their acts, It should be the question whether such a misteke is a
mistoke of the frot or o mistoke of law,

"The judge, in his judgment that the accused 'did not know the fret
that it had been o crime,! would have thought thot it wes n mistoke of
the fact, But the accused thought that their aecte were legally not a
erine beocuse they were done in emergency. There is no inconsistency
between the objective frooct of the mct ond tho subjective consciocusness of
the aot, But the accused wes mistoken cbout the legnl wanlue of their
acts, although their sets legelly constituted a erime in fact, Therefore,
the character of the mistanke i8 not a mistake of fret but a misteke of
law.

"Then, in whet case does o mistake of low, in other words namely the
conseicuspess of a certain unlowful act is not unlawful preclude eriminal
intent? It ie an estoblished theory that the meaning of paragraph 3 of
Article 38 of the Criminal Code ie that o mistake of law has no influence
upo® the existence of eriminnl intent, If we get to the bottom of this
point of view, the oots of the nccused in this crse are sufficient to
constitute a erime, But in our country, there hes already been a force=
fully different opinion against it, Thot is, the consciousness that the
sot 18 pot unlawful justifies the foet thet there is no eriminnl intent,
This opinion is prominent in the acedemioc soclety of Germany, and this
Juvdgnment should be econsidered in connection with this theory.

®0f course, I don't agree with this different opinion uncondition=
8lly, But at the same time would Mke to consider the former established
theory with two limitations, That is: (1) Prragraph 3 of Article 38
of the Crimimal Low can not be applied to a 'dilit " (TN = There
is a thought to classify the crime in two eategories: ome dilit naturel
or natural crime, another dilit ligal or legal crime. The former expects,
es o matter of course, the standards of the public peace and good manners
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and customs agninst their violation; the lontter ancther establishoa the
standards first by the law and gives punishment in order to enforce the
standarde,) (2) We must put into considerntion how o mistake influences
the substance of the conseiocusness on the mistoke of the unlewfulness of
the aot,

"Let us considcr the first point, If it is 3114t ligel which stands
against dilit noturel, the substance of an rot con not be deemed anti-
soeinl by the eommon scnse of the soclety, 80, when one dares to commit
4114t lignl, we eon not understend that he hos an anti-socinl intention
Af he does not recognigze tho unloufulness of his act, We ean say only
concerming a dilit nnturel that the eonscicusness of the fact means the
existence of anti=soeinl intention,

"The second point is, in brief, an enlargement upon the said view
concerning the eonscicusness of unlawfulness rbout a dilit naturel, The
substance of dilit naturel is naturelly anti-socinl ns the common know-
ledge of soclety, So, to commit an not recogniging the fact is onturally
the manifestation of anti-socicl intention., This is the meaning of
paragroph 3 of Article 38 of the Criminal Low which signifies thet a
niastoke of law does not influence the existence of eriminal intent, But,
under specinl circumstances which justify the fact thet there is no
intent, there may sometimes arise a doubt, in the common knowledge of the
society, cs to vhether the nct is anti-social under such ciroumstances,
In other words, even if an net belongs to dilit naturel in its substance
(murder in this cose,) the mot gives rise to doubt as to whether or not 1%
vioclrtes the publie pence end the good manners and customs in the common
knowledge of society under certain circumetonces (the order of the
superior under Martial Low in this case.) Even when such an aet is not
legally permissible under such circumstences, the misteke of low may
justify thet the foect there 18 no enti=-soednl intention, if it cen be
neturcl to consider thet the cet is permissible in the common knowledge
of society becouse of ignoromco of the 1w, In such o case paragraph 3
of Lrticle 38 of the Criminnl Law should be limited by rationnl grounds,

"Considering this point of view of mine, there is & question whether
the eircumstoneces, to wit receiving orders from a superior who 18 a
relinble milit ry man under Mortinl Law, does, in reality make the act
unreeogniseble as on unlowful one in the common knowledge of the soclety,
The judgment answered to this question in the affirmotive, It should
not be determined formally or logienlly whether the answer should be
offirmotive, L8 the motter concerns the unlawfulness of the act, it
should be determined by summing up the interpretotion of the social
peychology end tho judgment of ite merit, A4And the affirmative answer of
the judgment gives us the important materirl on this point,

*Thie judgment determined thnt the accused hnd no eriminnl intemt.
In other words, it did not apply Lrticle 35 to the acquittal of the
acoused, This presumes thnt the order of the superior is not absolute
even among militery personnel, That means, if the nccused had hed a
proper knowledge of the low, it would hove been their duty to disobey
the order, {rticle 57 of the Jopanese Army Criminal Code provides that
the violetion of the order of the superior in the area under Martial
Low shall be punished with more than one yeer or less than seven yeors,
But if the accused violoted the order in this cese, the provision of the
Army Criminel Code would not be applied,
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"This judgment wane not content only with the obedience of the
superior's order when it determimed thrt the accused hnd hod no eriminnl
intent, It set forth first that the act wna done under Martinl Low, and
mnde it cleer that "emergency™ had to be seriocusly considered, It gove
next thot the accured 'usually hed pleced confidence in Lmaknsu Maschiko,Y
ond showed thet thu foct of the confidence hed a great influence upon the
doterminntion of tl.c ncoused's intention, In thase two considerntions
this judgment presumes that the order of the superiocr is not absclute
even among militrry personnel, If a subordinete commits a erime only
becouse it is the order of his superior, it doesn't moke any difference
a8 to the constitution of the crime,

Plastly, I hope this decision of the Court Martiel may be the
opportunity to let puople admit my view concerning the effective law,
If irticle 38 of the Criminal Code is amended in the future, paragraph
3 thereof will have a conditional elause thot there are two ceses: one,
the punishment will be remitted, another a finding of not guilty will be
onnounced, I think however, even without such & judiecial smendment, it
ought to be properly admitted frem now on under o raotionnl conception
of criminal intent.®

I request your aspecial cttention to the last pert of this essay,
Dr. Mokino snys thet it is quite notural as o rationnl understanding of
criminal intent, even before the amendment of the provielon regarding
to this point, to admit the meaning of this judgment as en interpretation
of the provieion, This essay wre written in 1925, This judgment wre
the turning point, it present, cs Dr, Makino insists, by the rotionsl
interpretation of criminal intent, all theories and judicial precedents
say thet the recognition of unlowfulness is necessrry for the establish-
ment of eriminsl intent,

On the basis of the ebovementioned esteblished conception of eriminal
intent in the Japanese Criminal Code as o premisc, I affirm thet the
accused hes ne erinminnl intent, The accused was not ot all conscious of
the unlowfulness of his shooting, and believed that it was a legally
pronar act, Besides, there were ronsonnble grounds to believe thot it
was legelly a proper act, He wos not simply ordered to kill as the
soldiers acquitted in the .makasu cese were, he was ordered to perform
the exccution of tho death sontonce, Besides, he wrs the investigntor
for the crimes cf those nntives in this cnse, So he wns eccnvinced thot
they were eriminnls who had eonmritted such scrious crimes os spying,
murder, etc, Ho was convinced thot Mocsudo hnd the proper authority to
cnnounco tho death sentonco for these eriminnls,

(2). ON MISTLKE OF FiCTS.

irtiele 38, paragraph 3 ronds "L person who without knowledge (of
tho foot) hos comritted a grave offonsc (erimec) cennot be punished in

proportion to its gravity,"

This is ¢ proviesion setting forth one occasion of misteke of foctas,
This provision is difficult to understend, so when it is transloted into
English it bocomos very diffiecult, In the FURUKI cose the judge advooato
eited this provision ond ergued thot in the Japonese Criminnl Code
mistoke of foets doee not preeclude eriminal intont ond moy only be
considered ns o motter in mitigntion, He stated, "In faot, it appears
considercbly less of a requirement becouse it seems thot for all serious
erimes, even ignorance of the facts will only bo considered in mitigation,F
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This is a grave misunderstanding, In the Japanese Criminal Code
also, mistake of facts or ignorence of facts does preclude the constitute
ion of eriminal intent,

lrtiele 35, peragraph 2, nerely provides the self=evident fect that,
even if in fact a fericus crime is committed, whon there wrs no intent
il to comrit a serious corime, the person cennot be condemmed for that serious
. erime,

For instance, in birticle 200 of the Jepancse Criminal Code a
porricide is more heavily punished then ordinory homdcide, set forth in
article 199, When ¢ person intending to kill his friend, thought the
person wes his friend, and shot his pistol, but the person wos, in fact,
| his parent, In this case he iz punished by ordinery murder nes set forth
| in article 199 and not for the crime of parrieide as set forth in article
200, This is the meaning of the artiele,

There are two kinds of "mistoke of facts.,® One is a simple mistake
of faet, the cthor is the misunderstanding of law, or a mistoke in the
epplication of the law and e misunderstanding that certoin faots exist
or certain facts do not exist, The latter case is often mistaken for
the “ignorance of law®™ set forth in article 38, perograph 3, but we must
i not confuse the two,

Lrticle 38, parograph 3, which rerds "Ignorance of low cannot be
invcked to establish absence of eriminal intent.®, simply implies that
| when o eriminal is punished, it is not necessery for him to know the
| pencl provisions applicable to the act, For example, even if the criminnll
| does not know the provisions of article 199 of the Jonanese Criminal Code,
|  the crime of homicide is constituted, This peragraph is merely setting
forth the traditional neiple of the Romen jurist, ncmely "Mistake of
| law is not excusable® (error iuris nocot, error iuris non excusat,) It
! docs not also mean thot, when mistnke of facts is coused by ignorsnce or
' mistoke of lew eriminel intent is constituted. This is the interpretation
whiech all of the judieinl judgment and theory agree upon,

| is to this point, I believe that the same prineiple is adopted in thel
U, S, L,. For exnmple Whrrtonl!s Criminnl Low roads:

"Poragraph 102, Ignorance of law no defense to an indictment for

| n violntion of law,
! "Peragraph 104, Mistake of lew ndmissible to negotive evil intent,.®

Cases nlso moy occur in which ovil intent is o condition precedent
to conviction, but in which 2 mistake of lew, if proved, would negotive
such evil intont, Thus in larceny it is admissible to prove that the
defendant tock the goodes under a cleim or right, however erronecus; in
malieious mischiof, thot net wne believed to be the excreise of legal

right,
"Poragraph 105, Lnd so as to mistake of subsumption of faots in law.®

When the questicn is whether a particulor fret or group of faots
folls under o particular rule of low, an error in this respect 1s to
| be regrrded ns an error of faot,

I shall cite an emdnent case of judicinl judgment on this polnt,
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Mistake in the interpretation of the Cede of Civil Procedure precludes
erimina] intent in the crime of destroying the seals or mark of attache
ment on things under ottachment, (Digest of Legal judgment of the
Supreme Court 1925, section 1831, Criminal Section Decision Februsry 22
1926,) (Digest of Legal judgment of the Supreme Court, Vol, 5, Criminal
Section, page 97,)

Lrticle 38, poragraph 3 which reads ™gnoraonece of the law cannot be
invoked to establish absence of oriminal intent,® clearly purports that
o mistake of the illegality of a crime does not preclude eriminel intent,
The existing Crimine] Code elecrly distinguishes between mistake of
genernl illegality of eriminsl act and mistake of factes which forme the
component elemente of the criminal act itself; and only when the latter
axists, is it considered that there is no eriminnl intent, This is eo
beeouse there should be o clear distinction between the gemernl illegol-
ity of eriminal rcts ond the component parts of the eriminal ncots
itself, nnd because naturally, mistakes in regord to the above dia't-imticT
have different offects, But when the mistake of faets which ecomstitute
the component element of the criminal aect itself, is caused as a result
of negligence of law or error in its applicaticn = for instance to be
under o mistaken belief thnt the component element of the crime had not
existed or under a mistnken belief thrt he had the right to exercise
the fnecte which constitute the component element = in such a case, the
mistoke primorily hos no relation with the genernl illegelity of eriminnl
acts, but comes to ba n lnck of cognisance for the component element of
the eriminnl occt iteelf, therefore the existence of criminnl intent
ghould be denled, It may be said, es regarde certoin crimes, that the
erininal low rclies for its contente on the provisions of the civil code
or public low in determining ite component element, When in the eivil
or publiec law, nn net is regarded as the excrelsing of one's rights or
a legnl sct provided in the provisions of the eriminal ecode hne lost its
effect, then also in the criminal code that criminal act possesses only
an outwnrd appearance and in substance it would not fulfill the ¢
element of the erime, In this ecase article 38, paragraph 3 should not
be applied, but a crime set forth in article of the criminal code is
the one that actually corresponds to the above case, The provision of
this ertiele purports ns the component element, the act of destroying or
dnmaging without right, tre senl or mark of attachment, prior to losing
its effect or to mnke void the secl or mork of attachment by other means,.
When in nccordence with civil procedure law or other public law, when it
is interpreted that the effect of the attachment is lost or when the right
to destroy the senl is acknowledged even though the formalities of the
seal ete, exists, then it is only proper to construe thot the element of
this crime is abeent, Therefore, when by misinterpretotion of the eivil
procedure law and other publie lavs, the defendant is under the mistaken
belief thnot the attochment does not exist becouse the attrechment had
lost its effect, or when he is umder the mistoken belief thrt he hod the
right to destroy the seal, eto; in such case wo must say thot the
intent of the erime is precluded, According to the originel decisioem of
the present cnsc ot the criginal trial, the defendont was told by the
person who arbitrrted the attrehment thot he hod repayed the debt involved
in the present cese so thot the seals on the attachment thing eould be
teken off, Accordingly the defendont states thot he took them off,
Therefore the original eourt, in view of this statement, should have
investigoted the fact thnt, whether because of the repayment by the
arbitrator the defendant was undor the mistaken belief that the nttachment
had lost ite effect and no longer existed, or whether he wos under the
mistaken belief thrt he hed the right to take off the seals and marks,
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ind because this mistake hod relation with the component element of the
crime in this case, the origimal court should have established whother
this lend to the conclusion of non=existence of criminael intent or not,
But the original judgment did not establish the above pertinent point and
regerded the defendnnt as merely claiming the ignorance of law, The
defendnnt wne pronounced guilty but this judgment 1s illegnl since guilt
wans acknowledged without establishing the pertinemt frnote concerning
M j-ntmt"

Lot us study this point with reference to the necused in this case,
On receiving the order of exeouting the denoth decision from M.SUDA, the
oecused performed the shooting and killing of these Mille natives os
ordored, and it waos en net of exceuting the death sontence, He truly
believed his act was legally right as an rct of executing the law, Let
us assumo that later, it wns established thot the denth decision wes
invnlid, /Ind the nct of executing the denth decision by the accused wns
not in a legnlly striet sense, an nct of execution, Therefore, in this
case, tho ocoused wos under the mistake that his set of shooting was
en rot of exccuting the death deeision, He fell into this mistake by
ignoronce or misunderstanding the lows porteining to trial, judgment,
ete, or by the mistcke in applying the low eoncerning tricl or judgment.

This mistoke ies the scme mistoke ne in the cose of the above cited
Judicinl prepedent, Thus, in this cnse it is not ignorance of law as
sot forth in article 35, poragraph 3, but mistake of faogts growing out
of ignornnee or mistake of low nnd ne a principle negotes the eonstitution
of eriminal intent, Moreover, there wns rensonable renson for the
acouscd to believe thnt hie act of shooting wes an nct of oxeeution of
the death judgment, Ls regards this point, I boliove I heve already
discussed in detail in thot part when I argued the act of the accused was
thrt of performing offieial duty.

Thus the nistake of the nccused ie not a mistoke of lew ns set forth
in article 38, parngraph 3 which does not preclude the constitution of
eriminnl intent, but misteke of faet which precludes the eonstitution of
crininn] intent, In the foregoing, I hove divided mistoke into mistake of
low and mistake of feots ond argucd and established the reason for the
aocused in not having erininnl intent,

Monmbers of the commdssion, I wish to reitercte thet the nets of the
aecusod in shooting and killing the Mille natives, is only en cet of
executing an officinl duty and ie free of illegolity, It is not on net tp
constitute a erime, Even if it is not ncknowledged ns an nct of executing
officinl duty, from the interpretation of oriminel intent in the Jopanese
Cririnnl Law, the nccused did nct hove the slightest eriminal intent to
comrdt murder,

Thercofore, viewing it from overy point, I mnintnin thet the accused
is not guilty re to Chorgo I,

Chapter 8, ON THE CRIME OF VIOL.TING THE LANS AND CUSTOMS OF W.R IN
CHLRGE II,

I firmly beliove that the nccused is not guilty of Charge II ond ench
of ite spoecificaticns,

1, Jlecording to erch specifigotion, it is set forth thet the a
killed, punished and caused to be punished these Mille notives es spies,
without previous triel, But as I hove alreody stated there wrs a trinl
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held for these mntives, Particulorly, artiele 35 of tho Hague Conventioch
merely mentions trial and does not limit ns to what kind of trinl,

ficcording to the custome of various countries, not only n general court
martial but a simplified militory commission ie also recognised ns o trihl
Since a triel in substence wns held for these Mille nntives, I do not
believe that becouse a trinl wns not held in eocordance with the provisipn
of the Jepnnese Criminal Procedure Code or Jopanesc Court Martial Low,
we cannot hold that there waes no trial held ss stated in this commissioni

2, Fhen we make a rotionnl interpretation of the legislotive
spirit of article 30 of the Hogue Convention, the dofinition of spy in
thies article meons forelgn spy ond not domestic spy. I shall not burden|
the commission with detalled argument on this point as I heve elready
discussed it in my objection to the jurdiediction, HNevertheless, these
Mille notives ot the time of the incident were nrtive inhobitants of the
Jopanese mnndoted territory, Thus, in substonce they were subjects of
Jopan and undor the sovereignty of Japan, They were not foreigners.
Therefore, even though they wore punishod without trinl es eples under
domostic law, it would not constitute n wnr crime in viontion of the
Hngue Convention,

3. Coneerning the Mille notive ineident, I hnve alrecody stated thak
the part playcd by the cocused wos merely the net of earrying out the
dooth judgnent which had been docided, Whrt is prohibited by article
30 of the Hogue Convention ie mot the execution of a epy himself, but
to punish o spy who is eought in the net vithout previous trinl, The
punishment of these nntives was docided by the alloged "highost examin=
rtion ond consultntion on Jaluit"soompoedd of MLSUDA, FURUKI, and
SHINTOME, The anocused actod as judge advoecote but did not take part in
deciding the death judgment, The noccused wne ordered merely to ecarry out
the denth judgment and did so, The octs <f the cocused in no woy wviolete
the Hrgue Convention, article 35,

4s The necused wrs in charge of executing the Mille nrtives in the
presont ense, But it wrs in nceordnnece with superior orders, It was in
pursuance of the order of MASUDA, Suprems commanding officer of Jaluit,
SCAP Rules provide thrt "superior orders® is not a defense, "lction
pursuant to order of the noccuseds' superior shaoll not eonstitute a
defense,” But we must corefully interpret whot this provisicn purports.
I balieve it menns thot responsibility cammot be evnded sclely rqlring
upon the reason thet the netion wre pursuant to supcrior order, But I
believe that it is ackmowledged as n defenso when there exists other
recognized recsons for defense ngninst demostic crime, £4nd I believe
this is only proper ond noturel, Furthermore, I connot think thot ina
wor orime trinl, it is permissible to ignore tho criminnl thecry
rocognized by modern civilized notions,

I am undor the understanding thet in the reasom for the SCLP Rules
in not providing in detoil the elements to constitute o wor orime, it is|
not meont to do away with the applicetion of existing criminal theory,
but the renson is to reserve it to the existing oriminal thecry.

Therefore in constituting a war crime criminsl intent is necessary,
In some capes, actions growing out of flagrant nocessity may constitute
n defense, I believe whot is meant by acticns pursuant to orders of
a superior or govermment do not constitute a defense, is thet it does
not preelude the constitution of illegality as a war crime, When there
is not the slightest evil intent in an agtion, even pursusnt to superior
orders, I believe it to mean that the or!.lim.‘i should be aoquitted,
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If the aot dono by the order of the superior is guilty, militery
men, ospecially militeary men of low rank ore always in pitiable situatidnm,
Frofessor Sheldon Gleuck, in his "Wer Criminnls, Their Prosecution end
Pund shment® pictures this awkwerd situstion of them ms followst

"lamittedly, the ordinnry soldier is in on umenvinble position in
time of werfare, He hoe a dunl obligotion: to the ordinary eriminnl
law which prohibits certain acts on pain of punishment, as well re the
militery lew which compels him to cbey the orders of his superior.
Receliving a command from his officer to corry out an act contrary to the
laws - and customs of legitimnte worfere, he may or may not knrw the act
to be wnlawful undor the ciroumst-noos, Even iAf he does Jnow it to bo
41legnl, it seems hard to hold him responsible when all his militory
training hre stressed the duty of instant and unquestioning obedience;
end this is still more true if he does not know the order to be unlowiul,

He remarks thot there are following three situntions in which thoy
receive the orders of o military superior:

"It is not generally realised thot in respect to the duty of
obedience, there rre gradotions thot moke the task of soldiers especiclly
difficult, At lenst three situntion are possible: (a) The order aprents
to be reguler and lawful on ite fece; (b) the order ie so monifestly
beyond the legnl power of discreticn of the commander as to pdmit of no
rotionnl doubt of its unlewfulness; (c) there is ¢ room for recsoncble
doubt ng to whether or not the order on its free is lowful,”

! Then he makce the following two thoorice compromise from the view
point of deep coneiderstion of humanity, 1, The ordcr of a militery
supcrior moy exempt o soldier from his respomeibility as e wor orime;
2,.tho order of a militery suporior con not exempt him from responsibilit
in ony ense, 4nd he showe hie proper econclusion re follows:

of his government or his militery superior is not justifiable if when h
coomitted it ho actunlly kncw, or, considering the eiroumstences, he hn
rersonnble grounds for knowing, thot the sct ordered is unlewful under
(e) the laws and customs of werfare, or (b) the prineiples of criminal
lrw gonerrlly preveiling in civilised notions, or (e) the laws of hie
country. In applying this rule, whenever thesc three legal systoms
elesh, the lost shell be subordincte,™

"in unlewful net of n soldier or on officer in obedienece to en u.rdE'

I think, oven under the tion concerning the order of a
militery superlior in the SCAP ¢, such interpretation as this one
should nrturnlly be permissible, .coording to the interpretrtion as
one should nrturally be permissible. [Aeccording to the interpretation
of 8haldon Glueck, if o mon, who did an oet in pursusnce of the order
his militory superior, does not knew the unlevfulness of the order, or
if there is o rensonable ground for his ignoronce of unlrwfulness, his
responsibility of wvar erime moy be exempted, This interpretoticn is
eprroprinte theory vhich hre o deep understonding for the situntion of
militrry men in the wer,

The recused did nct know thot the order of execution of the death
ll sentnoce issued by MLSUDL is unlawful at all, He knew thot these Mille
notives had cowmitted serious crimes, end wes convinced thot a careful
deliberation wrs convened for those erdminals with the best prosedure
, oppliceble to the circumstances of Jaluit in battle eonditicns, He &
' believed thot, necording to the despetch from the Commander-in-Chief
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the Fourth Fleet at the beginning of 1944, MASUDA wes vestod with the
authority for everything on the base as the supreme commander of Jaluit,
end that the authority to hold a triel wrs ineluded in it,

Summing up the above, I ¢on find a renscnable ground thrt the
eocused woe not conseiocus of the umlowfulness of tho order of MLSUDL,

Tho accused did n~t know the unlawfulness of MASUDA's order, and
thero wne o reasonnble ground for his ignoronce of the unlnwfulness,
Therefore he is not guilty for Charge II which alleges him to have
vioclnted the lowe and customs of worfore,

In my argument I have stated my eonviction that the accused INOUE

is not guilty of Canrge I ond Charge II and ensch of the specifiecationa
therein, Honorable President ond members of the commission, I respect~

fully ask your cereful and just considerastion,

SUZUKI, Saiszo,

I certify the forcgoing, consisting of forty (40) typewrittem pnges,
to be o true cnd completo tropslation of the originel argument to the

bost of my nbility,
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| FINAL ARGUMENT

I FOR THE DEFENSE OF
| CAPTAIN TNOVE, FUMIC, IMPTRIAL JAPANESE ARMY
delivered Ly
COM'ANDER MARTIN E. CARLSON, USNR.
at
| GUAM, MARIANAS ISLANDS, | |
I June 2 - 3, 1947

The trial of Inocue, Fumio, captzn in the Japanese Army, by a United
| States Mavy convened Military Commission for an offcnse cormitted on the
I island of Jaluit in April,1945, while that island was under siege by the
| Americen navel and air forces for an offense against natives of Mille,
| another island which Japan was defending, first of all involves a
question of jurisdiction.

This case is an ap~lication of intarnational law as regards the juris- |
diction of one country to try a ecitizon eof another country for an offonso :
sald to be &n violation of the criminal code of that othcr country, the of-

| fense having becn committed within the territorial jurisdiction of that
|| other country.

The accused did make a plea objecting to the jurisdiction of this -
commission to try this accused for the offensc and we shall not sgain |
repedt our rcmarks cxcept to show how tha facts which have been bropghty !
out apply to the law of jurisdict’on. Lack of jurisdiction is a fatal :

| defeot and the plea may be made at any time, Now that the facts are |
| clear to the commission, we mgain bring to your attention the lack of
jurisdiction to try the accused for the alleged crimes.

Since this is a military commission which is trring this case, it 1s
iwell that we look into the aut'ority of military commission in these
| United Ststes of America and particularly this military commission.
l
| The Constitution confors upon Congress the -ower "to define and
|| panish piracies and fclonics committed on the high scas and offenscs
| against the Law Of Nations."

|Article I, Soction 8(10)

"But, in general, it is thoso provisions of the Constitktion which
ompowor Congress to "doclarc war" and "reise armics" and which in
authorisgng the initiation of war, authorize the employment of all necese-
|lsary and promer agencies for its due prosecntion from which this tri-
bunal dorives its orieginal sanction., Its authority is thus the same
as the authority for the making and waging of war and for the exerclse
of military government and martial law. The commission is simply an
instrumcntality for tho morc officient execution of the war powers vestod
in Congross and the power vested in the Prosident as Commander-in-Chiéf
in war,"
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Winthrops Military Lew apd Procedents (2d), Vole. 1 and 2, page 831:

| "It was not until 1847, upon the occupation by our forces of the
| torritory of Moxico in tho war with that netion, that the Military
Commission was, as much {udtisted." By G. 0. 20 of Fob. 19, 1947

‘ issucd from the Heaucuarturs of the Army cf Tampice (as slightly added
|

to hy G. 0. 190 and 787 -:' the same sorics) it was announced that

|| eortain erimes committed hy Mexiecans or othor eivilians in Mexico against
(| individuals of thc U. S. militery forces, or by such individuals smainst
| othor such individuals or against Mexicans or ecivilians, should be

| brought to trial by military commissions.

i The acts thus made punishable by nilitary commissions woro mainly

| criminal offonses of the class cognizable by the civil courts in time c¢©
‘i peace! For the trial and punishmont of offcnscs sgainst the laws of war
| Genoral Scott inaugurated a separate tribunal designated as the council
|| of war, not however materially differing from the military commission,
| oxcept in the class of cases referred to it,

( The military commission and council of war of tho Mexican Var were
togothor the originals of the Military Commission oxtensively om-loycd
I in the Civil Ean and rocognized in existing strtute law; tho two juris-
dietions of the carlicr commission and council respectively being

| united in the later war court for which the general designation of

' military commission was rotained as the preforable one.

"Prosently, also, they: were rocognizcd as legal courts, and
thoir jurisdiction in some casos edded to by, by oxpross statute.”

|

;| The Military Commission has also been recognized as an authorized

! provisional trihunal in proclamations and ordcrs of the President and in
rulings and opinions of the courts and Yaw officers of the government."

l "A Military commission (excopt whore otherwise authorized by
| statuto) , can logally assume jurisdiction only of offcnscs committod

|! within the ficld of the command of the convening commandere...."

| "These rules which have their origin in the fact that war, being an
| exceptional status can authorize the oxercise of militery power and juris-
|| diction only within the limits--as to place, time, and subjecti=of its
actual existencoe and operation, have not always becn strictly regarded

in our practice."

"Winthrop's Military Law and Precedents (2d) Vel. 1 & 2, pagoes
832 to B37 inclusivoy

— e ———

We hold dhat Comrander Marianas cannot logally assumc juridsdiction
becauso Jaluit was not within the fiold of command of tho convening auth-
ority at the time the offonse was committed., Serial 3785 datod February
21, 1947, states: "Pursuant to tho authority vosted in me by virtue
| or my office as Commander Marianas Area and Deputy Militery Governor,
’Iarimu Arca",

The specificatiors of both chargos I and II allege the crimes were
committed A-ril 8, 1945, and April 17, 1945. On those dates Commander
Mardhknas did not have jurisdiction of Jaluit either as Commander
Marianas or as Deouty Military Governor, Marianas Area.

The precept (serial 7785 dtd Feb. 21, 1947) further states: "and
by the specific authority vested in me by the Commander=-in=Chief, U. S.

nee(2)»
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Pacific Floot (011CPac conf. sorial 0558 of March 8, 1947), and Pacific
Ocean Arcas, and Mi'itary Governor of the Pacific Ocecan Areas." But the
confidontial serinl 0558 is dated March 8, 1946, and the offonses charged
wore committed on ppril 8, 1945, and ﬂpril 13, 1945,

Thus hoithor ty victue of his office or by authority of the confidens:
tial sorial 0558 deuad Furch 8, 1946. Aid the Commander Marieras Arga hawe
authority logally to assume jurisdiction of Jaluit on April #, 1945, and
April 13, 1945,

e go fomther and state that Commandor in Chief, U. S. Pacifie Floot
did not logally have jurisdiction of Jaluit on April 8, 1945, and April
13, 1945.

Now, let us rcad what Winthrop says about jurisdiction of a militery
commission a8 regar®s the time when an offonse was committed.

"As to timo. An offonse, to be brought within the cognizance of a
militery commission, must have beon committed within the poried of the we:
or of the crxereiso of military govcrnment om martial law., A4s in the
ordinary eriminal law onc cannot lcgally be punished for whet is not an
offonse at the timo of the sentoneco (eiting Com. v. Duane, 1 Bruney, 601;
Anon., 1 Wash, 84; US V., Tynen, 11 Wallace, 88; US v, Finlay, 1 Abbott,
USR, 364) =0 a military commission cannot {111 the ahsence of spoecific
statutory authority) legally assume jurisdietion of or imposec a punish-
mont for, an offonse committed cither before or after the war or
othor exigency authorizing the excreising of military power, (eiting
Sec Fipalson, Coms. on Mar, Law, 53; Clode, M. L., 189; Thring, Crim.

Law of Navy, 42-3; "ells on Jurisdiction, 577; 12 Opins. At, Gen, 200;

G. 0. 25 of 1356; Do. 12, Dept. of the South, 1868; Do. 9 First Mil, _
Dist., 1870; Digest 507. "Martial law is not rotrospectivo. An offender i
cannot be tricd for a crime committod before martial law was proclaimed.”™ |

| Pratt, 216, And sco Jones, 12. The jurisdiction of such a tribunal

| pecunied by his army cannot with whatover good intontion, logglly bring

is "detormined and limitcd by the poeried (and territorial extont) of the
militar:,r uccupatiun." G. 0. 125, Sccond Mil, Dist. 1867) Ib.‘iﬁ.z a military
commandgr in the cxerelsc o ilitary govornment cver gnomy's territory

Lo trial boforc MEMMLLH%LMQQ_M |
| erimes were committod orior to the occupatiop." (We supplied the itdlies) |

Winthron, Military Law and Preccdont, Volumes I and II, (Roprimt

We hold thercofora that sincoe both Charge I and Cherge II allcge
offenscs committcd April 8, 1945, and April 13, 1945, therc is no juris-
diction of this commission since Commander Marianas did not occupy Jalult
until after August 14, 1945, and did not assumc the functions of mi'itary
government until long aftor that date. This is true of the erimes
alleged in both of the charges, but particularly of the crimes alleged
in Charge I.

The specifications 1 and 2 of Charge I allege crimos “in violnrtion
of offective law, espociel'y Article 199 of the Criminal Code of Japan,
fnot by the greatest stretch of the imegination can it be said that
Commander Marianas could enforce Japanese law against a Japanese citizen
for a crime committed on Jaluit prior not only to the time of occupation
by the foreces of Commander Marianas, but prioe even to the forming of the
office of the Commander Marianas Area. Nelither ecrn the Commander
Marianas Area and/or Deputy Military Governor Marianss Area have cogniszance
of affenses sald to be in violation of the lawe and customs of war when
the said offenses were committed April 8, 1945, and April 13, 1945, when
there was no such office, The confidential document, Serial 0558 of
March 8, 1946, crmot give jurisdiction as to offenses prior to March
8, 1946, when the office of Commander Marianas did not exist as far as
jurisdistion of Markhall Gilbert Area was concerned, until, ..:( ;:;}1-“,
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about Decembet, 1945.

Let us read what "inthrop says about the jurisdiction of military
commission over persons "Ag to vaorsons. From what has heretofore been
said in regard to the mjrlication of the lewa of war to enemies in arms,
and their overaticr vmdsr a state of militery government or martial law,
it will hnve been rocl: "F.t the class23 of persons who in o luw may
become subicst to tac jurigdietion of military commissions are the fol-
lowings (1) Individuals of the enemy's army who had been gmilty of 11-
legitimate warfrre or other offenses in viol tirn of the laws of war;

E:.’ inhabitants of enemy's country occunied and held by right of conques®;
3) inhabitants of places cr districts under martial law; %&} officers
and soldiers of our own arry, or persons serving with it in the field,
who in time of war, becoms chargeable with crimes or offens=s not cog-
nizable, or trisble by the criminal courts or under the Articles of Te1*

Of the first class are persons in the military service of the enemy
who have been gullty of any of the descriptions of the affersus specified
under a previous Title as viclaticns of the laws of warje « « o"

Only therefore if the prosecution can show that this is a legally
authorized military commiscion having jurlsdiction as to placé, as to
tohthe person and only then if the offense is in violrtion of the laws
of war. But we have shown that this militrry commlssion did not have

| jurisdiction of the place, Jaluit, on April 2, 1945, and on April 13,
| 1945, nor of the persons on those dates,

e repeat again what Winthrop says on page 837 of his book Military
Law and Precedents: "Thus, a military commander, in the exercise of

| military government over enemy's territory occupi-d by his army cannot, i

with whatever good intention, legally bring to trial before military
commissions ordered by him offenders whose crimes were committed prior
to the occupation.”

Section D-13 on page 490 of Naval Courts and Roards requires "such
gpecification should show on its face the circumstances conferring guris-
diction.” The speciticatioms do not show this because there is no such
jurfsdiction,

In the eivil courts, the rules relating to jurisdiction are the
samé, In the celobrated Raymond Fornage case it was sald, and I quote
from the Argument of Mr. Reguier: "The right to punish has no founda-
tion except the right of soveregnty which expires at the frontiler.....
But the law cannot give to the French tribunals the power to judge for-
eigners for crimes or misdemeanors committed outside of the territory
of France; that exorbitant jurisdiction; which would be founded neither
on the personal stertute nor on the territorial ststute, would comstitute
a vicl-tion of international law and an attempt against the sovereignty
of neighboring mations..... When a crime has been committed outside of
the territory by a foreigner, the culprit 1s not subjected by that act
to the French law; the French tribunals have no jurisdiction over him;
the incomnetence is radical and absolute. The criminal court, in punishin
the act, would commit an abuse of powers; it would usurp a right of
sovereignty aprertaining to a foreign power,"

The ca=e of Inoue was referred for trial to this MilitaryCommission
by charges and specifications from the Commander Marianas Area on
March 13, 1947, serial 4445 file A16-2/FF12 over 13-JIM-ro.

"MM(4) "




I The prisoner, Raymond Fornage, was iddicted by the grand jury of the
“c&urt of appeal and the Fornage case wes referred for tiial to a court of
assises (composed, in departments where there are courts of apneal, or
ith:ni judges of that court!. The nrisoner did not take an apneal, as he
||{had a legal right to do, f-om the judgment of reference, but proposed

| before the court of cssizn: an exception to the cormetency of thet court,
{based on the ground “tai, -~ving the quclity of a foreigner, tna French
tribunals could not iry hin for a crime committed in a foreign country.

I Not only did the court of cassation adpt this view, but its judg-
ment (the full text of which is given herewith as Exhi“it B) the rule-ef
{international law as laid dowm by the Government of the United States in
ithe Cutting Case, is expres:z=d in terms w' ich, for force, precision, and
\freedom from doubt or qualazication, have not been cuppassed ‘‘ransleted
itha material parts of the judgment are as follows:

J "'Wh-reas, if as a general principle, the courts of assizes, nossesed
”of a case by judgment of the chamber of indictments not attacked within
ithe times fixed by Article 296 of the Code of Criminal Procedure, cannot

declare themselves incompetent. . . . this rule is founded on this, that th

wcourts of assizes, being invested with full jurisdicticn in criminal mat.
Iters, can, without committing any excess of mower ard without transgressinrg
the limits of their attribubes, take cognizance of =1l acts punished by
the French law; but this jurisdiction, however genzral it may be, cannot
lextend to offenses committed outs.de of the territory by foreigners, who by
lrecason of such acts, are not justidiable by the French tribunals; seeing
khat, indeed, the right to punish emanates from the right of sovereignty, -
x;ich does not extend beyond the limits of the territory, that except in
ithe cas~s specified by Lrticle 7 of the Code of Criminal Procedure, the
provision of which is founded in the right of legitimate defense, the
rench tribuansl are without power to judge foreigners for acts committed
them in a foreign country; that their incompetence in this rogard ies ab-
olute and parmanent; that it can be ‘vaived, neither by the silence nor
the consent of the accused; that it exists aluays the same, at every
age of the proceeding8;e.... Anul, ete, 'V
The Fornage case was an attempt Tw a French court to exercise juris-
diction over a erime committed in Switzerland. The Supreme Court of
France sald it couldn't be done.

erciee jurisdicti#ion over a crime cormitted by a Japanese nstional in
aluit, a possession over which Japan had exercised sovercighty since 1914.
April 8, 1945, and April 2, 1945, Japan was still in nossession of
ﬁaluit. Japanese law was still dn effect on Jaluit,
1l
I Since the Unitcd Statcs had no jurisdictio of crimes which might have
en committed on Jcluit, April 8, 1945, and April 13, 1945, they can have
o jurisdiction now, especially can they have no jurisdiction to enforce
panese law on Jaluit, T

|  The only way thet a Military Commission could acquire jurisdiction

g: This present case is an attempt by the US Military Commission to

ﬂ; enforce Japanese lnw on the Jananese held nossession of Jaluit would bely

sg statute. There 1s no such statute.

We respectfully call your attention to the evidence which has been
troduced at this triel and which clerrly proves that there is no juris-
ction in this commission to try the accused., It has been proved that
ptain Inoue, Fumio, the accused is a citiszen of Janan: that the acts
leged took place on Jaluit Atoll in April, 1945; that Japan acquired

pbssession of Jaluit byconquest during the First “orld War; that Jaluit

s mandatod to Japan by the Treaty of Versailles in 1919 and that Japan

cuniad Jaluit up un®il the cessation of hnntilitias(nf this "orld War;
md( 5) "
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that in April of 1945, Jaluit was a bosicged area #o such an oxtent that |
Japanese martial law was to all intents and purposes the law in effect

| on Jaldit becausc during tho ecarly pert of the year 1944, in April 1944,

( all civilian govermment wes abolished and the functions of civilian

| government takon ovor by the militrry on Jaluit; that civilians on Jaluit |
|

and on the othor Me=shall lslands which were =till sccupied by Japan,
|| particularly Mille, «cr2 az2nable to the miiltary law of Jepan.

The vitncss Inouc tescified that {rom sprdl, 1744, Admirel Masuda |

iu:lminist.er'd all affairs on military end civilian on Jaluit. He had full |

| authority over all civilians on Jaluit byvirtue of orders issued by the

| commandor in chief oft the Fourt Fleet, The head of the civilian govornment |

L on Jaluit was ordered to t> under the militery cormarder, /dmira’ Masuda, ‘
|
1
|

|ﬁdrirnl lasuda put out ar c.der to each unit and to the nmativs and othoz
| eivilians on Jaluit statin; that he, Adniral Masvda, was hoal cf all

| affairs on Jaluit. The evidence clearly s"ows thnt martisl luw was in
iiefract on Jaluit in April, 1945.
|
l ~{nthrop on page 820 of his book Military Law ard "recedents says:
|;"Thn empioymont of martial law ha= been 1ikened to the oxcreise of the righ
| of self defense by an individual, Its occasion and justification thus 1is

| nocessity.” On page 817 he says: "Martiel law, as the torm is used in

| this treatise, is military rule exercisod by the United States, \or a

| 8tatc,) over its own ecitizons, (not being encmics,, in an cmergency

|

| |

| Justifying 1t." |
|

|

|

So wo see that all evidence clearly points to the fart that martial
| 1aw was' a nocossity and was emnloyed by the Japanese on Jaluit in April, |
| 1945. This notwithstanding that the commiss’on refused to take judicial |
i‘nutiea of the Japanese Martial T.aw Statute and refused to admit it into
|| evidence, !
' In viem of what Tinthrop says about martial law under the heading
| ™. The status of martial law and the laws of war annlicable thoroto.” |
| on peges 817 to 870 inclusive, it is most intercsting to road the |
| objoction of tho judge advocote to our motion that the commission take |
| judicial notico of the Japancso Martidl Law Stnte as found in the

pro¢ondings of the Eighth Day. In his objection, he quoted article '
| 9 of the Sajokan, Ho said: "Tho Dajokan Fukoku No. 38 proclamation
| contains cortain proclemations which appear to go beyond the customary |
| boundarics of martial law and the customary rights of the military commandc
||in a situation of martial law. All of thesc po—ers and rights howover are
i| prefaced upon the actual proclamation and dolcaration of martial law. He |
| eited in thds regard particularly Article 9 of the Dajokan Fukoku No.
38, martial law which ho sald reads as follows:

Prime Ministor (it should be Dajokan) proclamation no. 36 ;15157 of
| August 5, 1882: "In a war arca, the administrrtive and judicial affairs

| of the district, i they are concerned with militrry affairs, shall come |
undor the command of the commanding officer of the district. Therefore
the officials, judgee, and judge advocates of the district upon precla=
mation or declaration of martial law shall immediatcly come under the com=-
mand of the commanding officer.” This is not a gorroct translation of

| either Article 9 or Article 10,

Article 9 roads: "In a bhttle area, suthority concerning adminis-
trative and judicial affairs related only to militery affairs shall be
ertrusted to the commanding officer of tho area. Therefore, whon martial
law is proclamed or doclared, district governor, district court officlal,
and judge advocatc shall {mmedidtely come under the command of the command!
officer of the area.”
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f "Artiole 10. "In a besicged arca, administrrtive and judicial

|| affairs shall he undor the chargo of tha authority of the commanding of=
ficer of the distriet. Thorofore, district govornor, district court

| officinla and judge cdvoca*e, in case of proclamation or announcement of

| martial law, shall i-modiately bome under tho commaud of the commanding

| officer."

(I The Judge advocuve further stated, “It is primarily besrusc of theseo
Idiffbrﬁncas that the judge advocate objects to the taking of judicial
.nnti¢a of the Dajokan Fukoku No, 38, Martial Law,.
J We call the Commissior's attention to the dist!notion shich Wine
{| throp mekos botwoen mertia. law proner znd milltary goverrmoant . Yo says
that Chiof Jurtice Chase ii. t*ho case of Ex Parto M:'lligan, 4 ¥ :"lage 1il.
gave "the first complete judieial definition of th: subjeect," Ve rofor
to pages 799 to B18, innluslvﬂ, of Winthrop's Military Law end Precedonts
| where Chiof Justice Chase's opinion is sited. In footnote 100 (5) on page
(818 wo road, To quotc agein from Chief Justice Chase'a definition==-it
| (martial iaw} is "o be excrcised in time of invakirn or insurrection with!
|the 1imits of the United Statcs, or during rebellion, within the limits
jof Strtesa maintaining adhesion to the national governmont, when public
||danger requires its exorcice. « . , within districts or localitics wherc
ordinary law no longer adequately secures nublic saiety and private rights."
lj" Hﬂllhﬂﬂ, 141.

Certainly, the battlde conditions and the state of sicge to which Jaluit |

was #ubjocted mhich is common knowledge and which has also becn testified
to bg witnesses at this trial was such that the publie danger to Japan
|required martial law because ordinary law no longor could adequatoly secure
publie safoty and private rights,

li Several witnessos todtified to theo battle conditions and the sbate of -
|siege of Jaluit in April, 1945, Major Furukl on the ninth day tostified
lthat thewe was an order from Commanding Officor of the Fourth Fleet to
Admiral Masuda in April, 1944. He said about this order "It stated that
leach supremc’ commander of each baso should command all military,gunsokus,
and govornmont officials, and civilians and administor judicial and adminis-
trative affairs."”

li The accused as a witness in hiw own behalf on the eleventh day of the
Erial testified as follows: "In February, 1944, after the fall of Kwajalein,
he arshalls area and the other bases were cut off, and al} transportation
as cut off and by the declsion of general headquarters, Admiral Masuda was
iven the full administrative and judicial authority from Aprill 1944 and
hereafter /dmiral VMasu'a administered all judicisl and administrative af-
fairs on Jaluit Atoll., From this time, the Jalubt Defense Garrison was
rganized,"
Il
! "fhen Admiral Masuda was given the authority by the commanding officer
4f the Fourth Fleet, he called all the commanding officers together and
elayed them this order and from this time the natives were inéluded in the
luit Defense Carrison and all ecivilians were given the situations of
zokus, and the head of the civil government on Jaluit was ordered to work
er Admiral Masuda, and from the fact that Jaluit Defense Garrison waw
anized, I know t'is.”

Althought it is common knowledge that the American forces bombed and
elled Jaluit continuously so that Jaluit was a besieged area in Aoril 1945,
judge advocate would have the commission believe that notwithsbanding
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||the due straits of Jaluit that eivilian government still prevailed.
||[How fantasticl If ever an area was a battlefield, it was Jaluit in
|&pril 1945. And on a battlefield, ci¥ilian government does not prevail.
iiThe military rules supreme,

|
|

This %s so fundanentel that it should require no proof. Chief Justice
|Stone delivering the «-lni:= of the Suprcme Court of the United States in
|[the Matter of the Applizaiion of General Tomoyuki Yamashita, Nc 51 Mis-
jcellaneous and 672 October Term 1945 on Fobruery 3, 1946, said, "in im=-
|portant incident to the conduct of war im the adoption of measuras by thre
military commander, not only to repel and defeat the ememy, but to selge
land subject to disciplinary reasures those enemies who in their attempt to
|thwart or impede our military effort, have viclated the law of wor,®
Ii The judge advocate by :lie charges and the specificotions (uwtions w.x
right of the Japanese militery commander on Jaluit, Acmiral Facudu, to “ake
:auch steps as he saw fit to defend Jaluit., The Judge advocate guestlonc tis
| ight of the military authoritices on Jaluit to seise and subject to dis-
ciplinary measures certain person who did attempt to impede the military
jleffort of Japan on Jaluit. He questions what the milit-ry did in the field
of combat at Jalult, There is a maxim about the law becomirg silent in the
noise of wars.

' The war on Jaluit in April 1945 was not at all nn agressive war as "u-
ln8 Japan was concerned, Japan was strictly on the defehse. All measurcs
(taken were self defenseive measurca.

I
: "There is nothing in the Amorican draft of an antiwar treaty which
frestricts or impairs in any way the right of solf-defense. Thet right is
(inherent in every sovereign state and is implicit in every treaty. Every
tion is free at all timcs and regardless of treaty provisions to defend
lits torritory from attack or irwvasion and it alone is compotent to decide
rhother circumstances require recourse to war in self-defense. If it has
i good case, the world will ap-laud and not condemn its action." The
Nurnberg Trial and igres=ive Wur, by Sheldon Glueck in Harward Law Review
Vol 59, February 1945, page 404, citing in footnote 32, Treaty of Renunciae
tion of War /Dept of State Pulliecation 468 (1933) 5 {Hnlics supplied) .
It will be noticed that the annlogyto the law of sclf-defense in eriminal
eases, which has frequently bcen said to exist, is not sound; for in that
ield it is the jury and the “ribumal, not the accused, which dotermine
hother or not there was legitimate self-defense, while the provision in
| he Briand-Kellogg Pact left It to the implicated State itkelf to decide
hether or not 2t had legitimate grounds for a sclf-defensive resort to
war. See Borchard, The Multilaterial Treaty for tho Renunciation of War
(1929) 23 fm. J. Int. L. 116.

So on Jaluit late inthe month of March, 1945, cight natives sncaked in-
o Jaluit, The garrison on Jaluit were beginning to goet jittery because
ded to the continucus bom'dngs by the Americans, there was not started a
of nerves, This was characterized by attompts to got the natives to
volt and desert and the infiltration into the nntive popul-tion by natives
rom other islands, Eight natives, strangers to Jaluit were discovered as
heir two small borts como through the suff and theso eight natives were
aken into custody by the garrison forces on Jaluit, The consternation
st have becn as great if not groater than was our consternation when we
covered that German sa'wteurs had landed on the eastern coast of the
ted States.
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! The fact that these eight natives landed on Jaluit in two small boats
jjloach about two meters long by one meter wide definitely proves that these
eight natives were enies and had not drifted ashore, but had been put ashore
by the Americans to sny and otherwise impede the Japanese war effort. On
‘the eleventh day, Maj = Postki told about the confession of the natives, but
his angwe: to the qua.ii. Ty what facie wos it decided that tiin natives
|in this cuses wure spies?’ ..2s for the u ¢ part stricken out,

| Captain Inouo, the accused, in testifying as a witness in his own kchniri

lon the twelfth day in answer to question 54 said: "It was found thattthoy

':ﬂrn not natives who had drifted, but nntives who had sncaked in with a .-
ain motive,."

f To question 57 he answerad:"™It was found that they were cvi:red by *.o
#mericnna to try to get the rllitary, guvsckus, and natives tu dosert,
mlso to relay a message and to look up conditions on Jaluit,"

I To question 59 he replied: "The following wns found out., That on
ille,Ralicjap and three other natives, R-lime and three other nrtives, a
otal of eight natives, after plotting killed a soldier, stole a rilitary

boat and provisione and they all deserted to the enemy nnd in the open

son ottt of Mille, they were taken in by an fmerican ship and they were

ouzht by this a:mc boat to the waters adjacent to Jaluit and R-liejap
gnd three other nrtives were to sneak into Jaluit, Ralime and three

gther natives werc to sneak into onother place on Jaluit and that on this
erican ship, thcy reccived a mission to which I have testified previously

ifter this missiorn was achioved, they planned to escape from Jaluit."”

Janluit wons busieged by the Americans, but it wns one of those "by=
ssed islands"; she Jopanese defenses were pitifully weak and the Americans
uld have taken the island with wery little effort. But the Amorican

flan was differert. Eight natives from Mille were to put ashore to stir up
e Jaluit nativ s to revolt and to desert. (1l this while, Jaliit was

Peingssubjeeted %0 almost constant bombing and air roids. Major Furuki
pstified as*to battle conditioms on Jaluit in answer to question 20 and

;ﬁ on the eightt day.

The bight '#11le nntives were discovered and the Jnpanese conducted a t-
thorough investlgrtion and two defense witnesses testified as to the trial
iech wne givor these spies. Roemember that there were only 1400 regular
EElitnry porsormol on _Jaluit while thore werc moro than 2000 natives and
0 gunzokus,

| To quostion 43 onthe eighth day, Major Furuki testified as follows: On
the third of Jpril to the sixth of April, and examinetion and consultetion
whs held on Raliejap's group. On the sixth, an examinatirn and consul=-
tation was hild on Ralime's group, and on the cighth and ninth, a complete
n#nminrtinn And consultrtion was held on both of these incidents."
|
.! To question 46, Major Furuki answercd: "The boat in which the Raliejap
oup camc to Jaluit was inspected. Thc things th-t were in the bo-t were
ad follows: Chagnma, which was in bottles,nnd bruiro, which is breadfriit
pored #0 thnt it could be kept for a long time. [Admiral Masuda went
h Captdn Inoue to whero the natives were confined and ascertained their
temenis, During the exnminntion and consultation,on points which were
suff leient, Admiral Masuda ordered it locked into further and ordered
consultation., On tho fifth of April, the acts of Raliejap's groupd
dc¥ormined to actually be what was stated in the investigntion
port,"
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Major Furuki continued to testify on the ninth day and to question 47,
he onswered: "The examinntion and consultation of the Ralime group was begun
on the sixth and completed nn the seventh. At first, Captain Inoue reed the
investigetion report ~'hick hiad beon made by him. The clothcs of Tanaoka were

bmitted for inespect ca £2 evidence. LAdmiral Masuda took the rocord ard wen’
fto the nutives to ascoriui's the facts asd on points that were nol sufficient
| dered Ceptnin Inoue to lavestigete fusilor,"

i To questicn 48, "You wore tostifying to examination and consultation ol
.haliujnp'a group. When and where was this examination and eonsultation Iu, ¢

jand who wns present?® Major Furuki answereds "The place -~Was Admiral Macui.':
air rnid shelter, the persons assembled there were Admiral Masuda, myseit,
ILiautanr-nt Comnander Shintomo, and Captain Ihoue."

"9, Q. Where was the place and who were the people present in tor
,‘n:anault.ntinn or Ralime's group?
I: "), It is the same as in thc case of Raliejap.” '

, On the ninth ?ay, Major Furuki continucd and to the question, "ifter i~
Eiﬂau of the natives were detormined, how was the examinai’on and consul-
tion continued™ he answered, "On the cighth; a new gnvestigntion repc:®
ith 2 swplementary investizetion reoport attached was roceived and then - .
this time, Admiral Masuda said: Tomorrow I shall hold an examination and
eonsultotion te determino the sentenee on these nniives., Inoue in your
pacity ns judge advocate, shall give an opinion as to the punishment,
[tomorrow. Furuki nnd Shintome, prepare opinio~s as to sentence. On the
; xt day, the ninth, an exalin-tion and consultrtioh was held to pass sen=
itence on the natives. Inoue stat:d his opinion ns to sentence by a
proprred opinion paper. /LAfter this, Shintome, myself, and Admiral Masuda
|expressed our opinions. Further opinions were exchaged on how br whother
punish these nrtives. Then Admiral Masuda made his decision and a judge-
mt paper was drawn up by him." |

il "Q. Where was this last cxamination and consult~tion held?
I f4: In Ldmiral Masuda's alr rald shelter,”

To the quostion, "Do you know by your own knowledgc, if it were pos- |
sible to scnd these ceses to the Ponape and Truk courte?" he answered:
|"'It wns absolutely impossible."

I

' "Q. For vhat ressons wns it absolutely impossible?"

| "A. At this time, the sentral Pacific wrs dominated by the American
orces and nll inter-base connections were completoly cut off after tho

all of Kwajalein. There was no transportation by way of air between Truk
Jaluit or Jaluit and the other baascs."

' On cross=cxaminntion by the judge advocate, Major Furuki told about thr
examinetion and consultation held cach day.

The witness on the twelfth day testified in answer to question 102:
cll us by whnt procedure this examinnticn and consultetion was conducted™

swered, "As Admiral Masuda was waiting for the return of Mdjor Puruki,

jor Furuki changed his schedule and came back to the mnin Island of

!I.dj together with neotives of the Ralime group on the rorning of the third

f April. [Ldmimn]l Masudn called Shintome, Furuki, and myseIf to his quarters
nd told us ns follows: Thore arc notives who snenked into Jaluit. I shall |
ve what they said road by Captein Inocue. If possible, I would like to
end these nativos to Truk and Ponape, but this cannot be donej I shall hold

examination and consultrtion with the ranking officers on Jaluit on my
uthority. Shintome and Furuki and myself shall act as judges. Inouc shall
ct as a judge andvocate. The above is what he ﬂrdﬁrmti a;nd the highest
MM(10)"
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|lexnminatirn and consultation on Jaluit was held during the period from
|the third to eround the ninth of April.®

| "04s. Q¢ There were “bese examination and consultrtions held?
| ", The place wra Ad:‘ral Masuda's sersonal air roild shel®er which ke
Ihad turned over for i%.r i rvoses”

; Inoue testificd by answering questiiu 20 as fol'ows: "In Fobruery, 137,/
lafter the fall of Kwajanlein, the Marshalls arca and the other bases

'lwore cut off, and all transnortation was cut off, and by the decision of
\general headquartors, /dmiral Masuda was given the full administrative nr?

i Judicial nutherity, and from April 194/, thercafter ldmiral Masuda admira-
[terad o all jvdieclal and r.ininistrrtive affcirs on Jaluit Ateli. From
;this tinme the Jaluilt Defens2 Garrison wos orgnnlszed.”

I To question 53, the witness answered: "It was found that they were oW
matives who had drifted by nntives who had snenked in with a certain
motive,"

To question 57 Inoue answered: "It was found they wer> ordered by the
Amoricans to try to getthe military, gunszokus, and nativer .o desart, al-rc
to relay n message and to look up the conditions on Jaluil. !

. To question 96 as to whom nnd where he reported, the results of his
investigntion, of the cight Mille pntives, Inouc said: "In the investigatior
T conducted from the first to the second of lLpril, myself and M. rikawa
reported to Admiral Masuda with Licutenant Commander Shintome present in
\hdmiral Masuda's air raid shelter tvice a day. On the investigrtion econ=-
iducted frem the third to the sixth of April, it wane renorted at the samo
iplace with Ldmiral Masuda, Major Furuki and Licutonant Communder Shintome
lpresent, I reported to thom the results ome or two times a day."

To question 98 Inoue answercd: "The eight natives as a result of the
highest examin~tion and consultntion on Jnluit were sentcnced to death.”
The judge ndvoente maed th~t this answor be stricken from the record on the
fEuund that it w8 not responsive. The Commission direccted that the answer

stricken.,

i "99, Q. Do you know if an examin-tion and consultation was held for
those nntives on whom you submitted an investigntion ronort?
: "A. I do.

- 100, Q. Do you know what steps and procedure was taken in examining
innd consulting on thesc notives?
"J‘Ll I dni

i' "101. N, How do you know this?

! "%, Beeausc I wns ordercd to act as judge od-ocate by Ldnmiral Masuda
innd neted in tho exanin~tion and eonsultation.”

|

| "M05. Q. 4s a result of this examinntion and consultation, whnt

prened to tho nrtives who were ~lleged to h~ve committed the crimes?
? "\, As a rosult of the cxaminotion ond consultation, the eight
vtives were given n sontence of death."

To queetion 107 Inoue answered: "On the eighth of April, on the day
at Ralime emeaped, Admiral Masuda eanlled Shintome, Furuki, and myself to
is room nnd strted: '"Tomorrow the decision on these nrtives shall be
de, Inoue shall think on hie opinion on sentence. Furuki and Shintome
11 thihk well on their opinion on thé: decision.' By this, around the
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Incue , - v

|

{ininth of April, in Admiral Masuda's air raid shelter in my canacity as

il judge advoeate, I gave my following opinion: Ralime, Raliejeap, Anchieog,
Lacojirik, Ochiro, and Raliejap's wife, the above six were guilty of the
‘[ﬁﬂme of murder, robbery, and violatton of the Nevy criminal code; deserticn
|to the enemy; violation of the Japanese Criminal Code; rebellion, spyirz,
land the stealing of military provisions and bonts; violationsof the abeve
|Japanese laws and turn against the Japancse. /And i$% was neccssary to miin-
|tain military secrets, milit-ry diseipline, and also to maintein the liwvos
|and existence of the militrry, gunzokus, and natives on Jaluit that they bu:
|executed. As for Neibet and Sirc, these two children were guilty of spyin:
|but that they should be confined to Adkizen Island (which was a continu-
|ation of Emidj) and there woro no nntiwos there to confine them therc, ™
||'lua my opinion,”

| On eross-examination, the fourteenth dny, bythe judge advocate, In::
\was asked question 287. "What took place at these periods of examinatiocun .:-
:Innnault.ntion?" He answered: "Whet the natives had stnted, all evidence tha.
ilhad boen gnthored, bonts, and a recort from the dietrict commanding eofficer
leoncerning the actions of the natives after they had drifted ashore and thi-
|was stated and presented to the judges so that they could determine their
iineticns. Also what the natives had said was produced and documentary evi-
|dence wos produced and was used to determine what the true actions of the n
inatives were. On the eighth and ninth, examinntion and econsultntion was
iilheld on whother the natives wore guilty or not guilty and how they should be
ipuniBhed and on this the judges consulted. Masuda also stated what the
Inatives hnd told him. On the nitth the last exnminntion nnd consultation
was held., I, who was judge advocate, was nsked to present the cpinion as
to punishment. The same day the eight natives were found guilty and werc
lsentonced to death."
"
I At 9:30 n, m., Monday, May 19, 1947, the judge advoente strrted to
leross-exnmine the nccused, Cavtnin Inoue. Tho judge advocate continued to
leross=oxamine him all thot day, all day Tue=day, May 20, 1947, and again
?pr. Tednesdny, May 21, 1947. The commission h~s only to reread this cross-
jpxamin-tirn tostirony which clearly rcaffirms  the fact thnt there was a
rough investigntion of these natives from Mille and s long and deliberate
fconsultntion and examinrtion procedure after which these eight natives were
isentenced to denth by shootinge.

After the judge advoente, the accused, nor the court had any further
questions to put to the witnees, Inoue, the commission then about 3:30 p. m.,
bn Wednesdny, May 21, 1947, informed the —itnoss th-t he took an oath to
I nte everything within his knowledge in relrtion to the charges and thot

wns now priviloged to mnke any further statement relevant to the issues,
cessary to fulfill his onth. Incue tostified by making tho following
|I tement from the witnoss stand: |

"Concerning the examinntion. and consultntion procedure taoken in this
lineident by Admiral Masudn, Ldmiral Masuda especinlly elonred n part of |
pf his quarters nnd made use of it for this purposec. Matsul nnd Izumi, two |
orlies were ploced ns gurrds at tho entrance, carefully guarded so thnt |
one could come in. Especinlly at the last examination and ecnsultation i
on tho scntence was to bo decided, Admiral Masuda, the judges and myself
erc nll cnlled to nttention. He solemnly hecard our opinions and dedided
he decision. Durming my two years period of dutics on Jaluit, the fnct
hnt the commanding officor clerred a part of his quarters for any purpose
hi was the only time,
| ®Immediately aftor the ond of the war, Admiral Masuda was called by
ommrnder MdKinson to the destroyer, and at this time he was asked the
ollowing question: "There should be eight natives here who came from Milly
t did you do with them?' The admiral asnwered, "As the natives had
ommitted crimes, by my authority and according to I-J{npu?ua law by lawful
" 12 n




procedure they were executed. Commander McKinson, then asked, "What did
you do with the two children?' Admiral Masuda replied, '"The two childrem
wore tho same as the adults; thoy were eples and knaw as well as the adults
the conditions on Jaluit. As there wes no other way these two childron were
|E::Gr.=utad to prevent the desertion of military, gunzokus, and natives, rnd
| the leaking of military secrets, which was dangerous to Jaluit, to retuin

dinr:ipline, and the lives of four thousand people on Jaluit, ther had Lo ®a
| exacuted,!

I
l' "Present at this time were MeKinson,his adjutant, myself, and an amrg

II interpreter, who was Sekgeant Major Akamatsu, Isamu., Admirnl Masuda subor

|1:-ad a feport stnting that Admiral Masuda had ordered Captain Inoue to pe+

| from this execution. This report was taken back together with other dor

mant-a br Commander McKinson on the fifth of Ootober, 1945, ot the headcu.

|' ters of the defense garrisom on Emidj. Witnesses to this are Major Furu
'Lieutenant Commander Shintome, Suzuki, and Nakamura, mgself, and Sarg&nnu
[ Major Akamatsu,

| it this time, I did not know the Hague Convention nor the laws of 1
|warfare of the Hagua Conventirn, and the report that Admiral Masuda auhm-r-
| ted that they had committed the erime of spying stated that the law for
:_apyihg, article 85 of the Japanese Criminal Code, was applied,"

': The questions put to ldmiral Masuda by Captnin McKinson clearly shows
| that these oight natives from Mille were sent ashore to Jaluit to spy by
'the hmericans. Not only did the Americans sent adults but they also sent
|t7o children. This, too, wrs very clevorly plenned, and now the Lmericans
|were checking up on whnt hapnened to their spies. The spies were caught
nnd wero oxecuted by the besieged garrison forees on Jaluit. Now almost
'twn years, on March 13, 1947, charges of murder and violation of the law
land customs of war are brought against Coptain Inoue bocause of the way
:EAdIﬂirnl Masuda handled the situation of the eight Mille nrtives sent to
lepy by the Lmericans on Jaluit,

Captain Inouc is being tried by a U. S, Mavy convened military com-
imission, not only for n violntion of the lows and customs of wnr, but for
.vinlnting Article 199 of the Criminnl Code of Japan.

i It is woll that we consider whnt the authoritics sny obout spies nnd we
.!Imnr.- of no better authority than Winthrop. Together with the many authore *
|ties that ho cites for the rulings made, his troatise of spies is most
lcomplote. We quote from Winthrop's Militory Law and Precedents, Vole 1 and
2 (Reprint 1920) pagos 766 to 771 inclusives

!
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