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OPENING ARGUMENT FOR THE PROSECUTION
delivered by

LIEUTENANT JAMES P, KENNY, USN.
If it plense the commission:

The accused in Charge I is charged with the murder of thirtecen
Marshallese natives. Murder is defined as "the unlawful killing of a
human being =ith malice aforethough without justifiable cause."
Before conviction on any criminal charge, the prosecution must prove
(1) the corpus delicti, (2) the dorpus delictl was produced by a
eriminal ageney, and (3) that the accused did the eriminal act or
set in motion the eriminal agency.

Corpus delicti moana "the body of the offense" or as has been
morc simply stated, tho fact that the erime has beon committed. That
the corpus delicti has boen established in this case is very covident.
Wharton's Criminal Law, section 347, states that in ordor to establish
the corpus delietil "on a charge of homicide, it is neccessary to prove
that the person alloged in the indictment to have been killed is,
first actually dead, and second, that his death was caused or accom=
plished by violecnce or the dircet criminal agency of some other human
boing.® Both of those clemonts have been proved by the prosecution
by the tostimony of the Japancsc guards who accompanied the accused

\ and the victims to the elte of the execution, heard the shots, and
aselsted in the burial of the bodics., Furthor verification is con-
tained in the signed confossion of the nccused which 1s in evidence :
and the testimony of varicus defeonse witncsses, including the accuscd,

Tho second element of nocessary preof was to show that the corpus
delictl was produced by a eriminal agoney. On this point we have tho
tostimony of the guards that thoy heard the gun shots and observed bleod
pouring from the hecads of the victims shortly afterwards. We have the
unrefuted confeseion of the accused to the eoffoet that he shot the thir-
toon native vietims,

. The third and final clement to be proved by the prosceution before
a conviction can be had was that "the sccuscd did the eriminal act
or sot in motion the criminal agoncy," That the accused did the
oriminal act has been proven bty both prosecution and defense witnesses
and admitted by the accused in open court.
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The allegations in the various specifications as to the time and
placo of those killipge has been proven by the testimony of the Japanose
| guards and the confeesion of theo accused. |

The usual technieal torms of common law pleading of homicide are
used in tho specifiecations under both Charge I and Charge II. To al=-
loge thot these klllings wore dono 'wilfully, foloniously, with pre=-
medltation and malieo aforethough' is mereoly to state that act of the
accused was intentional., If the accused intended to kill these natives
then he is guilty of the conduct implicd in these legalistie torms,

That tho accused intendod to kill the thirtcon natives ia apparent
and in fact, the ovidence shows that ho, himself, mede a farowell speoch
to the natives informing thom of his intontlon to exocute thom.

The identity of thc accused and his victims as alloged in the

charges and speecifications has boon proved by amplo covidonee which is
uncontradictod.

Pa now come to the only opon question in this casc and that is
whather or not thesoc killings were done "without justifiable cnuse™ as
alleged by tho prosecution. Prosecution witnesscs have testified that
there Wwas no trial and thet tho natives wore exocuted after only an in-
vostigation and upon a reviow of the roport that resulted from that ine
vestigantion. The dofonse witpesses have admitted that there was ne
rogular trial but have attompted to justify the cxecution on the basls
of a 'specinl procedure', Since this alleged speeinl procedure con-
sisted merely of the reading of an investigation roport, the defonse
in turn procceded to attempt to show thnt these investigntions were

\ foir and thorough. In rebuttal, the prosecution has shown that the
on'y thoroughness was in the beatings administered to the native pris-
oners. The prosecution produced five of the natives who were token
prisoners at the same time and in connection with the same irmidents
as the victims mentioned in Specifications 3 and 5 of Chorges I and II.
From thcesc nntives, this commission wans able to hear o first hand ac-
count of what actually tock place on Imrodj and Aineman Islands. We
loarncd about tho novel lie dector--an profged wire ilnserted into the
nosé~-used by defense witness Morikawa, We heard of the use of base-
ball bats and iron rods on these natives during their quostioning,

the mistreatment of the vietims Chuta and Chonmohle, and the woman
Mejkane. It was evidence secured in this fashion that wns contained

in the reporte thnt we are tald were considered in the so called
Ispecial proceduro.’

The defense thnt has been offered to the charge of murder can
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best bo summarized as consisting of the following arguments: (1) We know
that these natives wore not given the trial to which thoy were entitled
but we would 1ike you to bolicve that a 'special procedure! was held for
them; (2) If we foil to convinee you that a 'speeinl procodure! was hold ’
then we want you to excuse Furuki for thoso murders bocause he was only
acting on superior orders of Masuda; (3) If you neithorbelieve thot thero
was a speeicl procedure nor beliove that superior orders are a good do-
fense, thon we would like yuu to excuso these wrongs because thore was

a war golng on and conditions being what they were on Jaluit, it was

not unnatwral for those murders to ecour,

Let us first annlyze this so called spocial proccdurc. We have
honrd some fantastic storics about three judges nnd a Judge ndvoecato
gotting togothor to decide the fate of the native vietims. However,
the rocord shows that the se called judges did not judge and the so
called judge advoente only rioad an investigation repert. One of the
so called judges--Licutenant Commander Shintome==called by tho pros=
ecution in rebuttal admitted that he never had been told he was a
Judge and in fact had not so acted. This gives the 1ie to the tos=
timony of dofense witnesses that Admiral Masuda had informed each one
of his part in thc specianl procodure and told Shintome that he was
to bo a judge. Unfortunctely, for the defense, this witnoss was in
Jopan 7hen this fantastie story about a 'special procedurc'! wns dreamed
up and could not bo given the word as to the part he was to play in
the act. The prosccution has always been convinced that there never
wns any specianl procedure and fer that rcason produced Shihtome so

that this commission might from his testimony realize that Incué and Furuki
lied about this motter.

The defense of supcrior orders will be discussed by Mr. Bolton
in his closing argumcnt, Suffice for me to say at this time that such -
a defense can in no way excusc culpability for the erime, This was
so held in the famous American case of United States v. Jones, 3 Ward
C. C. 209, wherc the court said, "We do not mean to go further than
to say that the participation of the inforior officer in an act which
he knows, or ought to know, to be i1llegal, will not be cxcused by the
order of his supcrior,"” Gentlemen, Furuki is not one who ought to
have knovm, but one who actually knew that in carrying out the orders
of Admiral Masuda ho was participating in an illegal act,

The last straw defeonse, ns I have stated, is that thesc murders
should bo excused becouse there was a war going on. This, of course,
is no legal justification for murder. But let us not forget who
sbarted this war, Aftor hoaring defensc testimony about the merci-
lcss bombings of Jaluit by the Amcrican forcos and the 'kddnaping!
of notives, one might be inclined to forget that it was the Japanose
who attacked Pearl Harbor on Deccmbar 7, 1941. It was aftcr that
incldent% that the Japancse forces moved in on the peaceful inhabitants
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of tho Marshall Islandss Then, when the tide of war turncd and the attacker

became the dof nder, those Japanese would like to charge the rules for

thoir convonience, The defense in this ease could well be 1ikoned to o |1
\ houscbroaker who after having broken into a home nnd sudden)v finds the

place surrounded by the police, docidos that it would be well to suspend

all laws temnorarily so that he might murder the occeupants and make his

surroundings morec comfortable.

There is an old saying that "dend men tell no tales.," How tho defonse
has mnde use of thnt truism, The entiro defense has come out of tho
mouth of the doad Mnsudn supplomented by nlleged communications which
werc convenlently destroyed by the Japancse just prior to their sur-
ronder to the Amorican forces. Ordinarily such tostimony would not bo
admissible in o court of law. However, under the wide latitude al-
lowod by the special rules under which this commission functions it has
been reccived in evidencc., Tho faet that it has been admitted into
ovidencoe docs not make it ony more suscoptible to bolief. Particularly
when the party relating the henrsay is the torturer Moriknwa, or on
Inoue who definitoly hns a selfish motive in trying to establish o
dofonse for the nccused, or Furuki himsclf who hns admitted on the
gtand thrt ho lied to the American authorities on a prior oeeasion,
But even if these 'dend man's tnlos! or alloged dispntehes wore to
be belioved, 1s therc anything in them that would justify murder on
the part of the accused? Do thoy say anything or give any power
to Admirnl Mesuda to ordor his right hand man, Furuki, to commit
murder? They do not.

In Charge II it is nllcged thot the anccused violated the lows and

customs of war in that he exocuted the thirteon natives without

H previous trial. Tostimony shows that Admiral Masuda stated that it
was to be prosumed that nll tho natives who attempted to desert to |
the cnomy had the intention of carrying military information. We
have testimony that Melein and Mejkane wore definitely considered
and accused of being sples. We therefore elaim thnt the thirteen
natives fall within the definition of a spy in Article 29 of tho
Fourth Hague Convention and werc entitled to the proteection given
by Artieclo 30 which stntes that "A spy tnken in the act shall not
be punished without proviouns trianl."

In closing, gentlomen, let me remind you th~t thesc Japancso
officors when questioned nt Kunjalein in late 1945,  admittod that
no trinl was held for the nntives., There was no qualifieantion of the
word trinl at that time. If thesc Japancsc officere are to be
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believed, thon the story that thoy told shortly after the hostilities
is tho onc to bo neccoptod. Not one that has come to light for the
\ first timo after the serving of chnrges and specificetions on the aec= |
cused,
JAMES P, HKENNY
Lieutenant, U, 5. Navy.
1
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- H SAKU, DELIVERED ON 14 APRIL 1947 . BY
AKINOTO YUICHIRO, TOKYO, JAPAR

Original argument appendsd to the original record,
Cartified translation appended herewlth marked "EE,™




{ Gentlement of the Commission: \

I would like to ask for a finding of "Not Guilty" for the accused, FURUKI,
Hidesaku, The fret in this case is simply clear, There will be nothing to discuss
sbout that, elthough the point of view of the parties of this case may differ
from one other, But as to the legal understanding of this case, I hold an entirely

different view from thet of the prosecution, end am absolutely convinced of the
innocence of the accused,

It may fairly be said thet the interpretation of larms is the fundamental basis
of everything in the solution of this rroblem.

However, the interpretation of la~s ought to be based upon feset, not upon
the abstract, fanciful theories of the law, The fact in this case is quite |
clear; there is nothing to argue about it,

But one says the feet is white, while another ssys thet the same foct is
black, It is really inconsistent and illogical., But we can not deny it in the
sctuel procedure in this court. Where in the world doss this ineconsistent,

1llogicel reelity come from? I recueet the Commiseion to pay careful eonsideration
to this metter,

Chepter 13 of lst Corinthiane recde: "When I wrs & child, I speke ea a child,
I understood as & child, I thought es a child: but when I beceme 2 man, I put
awaey ohildish things, For now we see through e gloss, derkly; but them face to
feee; now I know in pert; but then shall I know even as also I am knowm, And

\ now rbideth faith, hore, charity, these threoe; but the grestest of these is

charity.' I heerd this sacred phresc from Fr. Tiells on Merch 23 et the chureh in
this eroa with grect omotion., The Chaplain seid as follows: "Child has but |
little exporienee, knorledge, philosophy or considerstion, But he is pure-minded;
wvhet ho seys or thinks is honest and frenk, But when he becomes & man, ho will
see through @ glees, derkly, I hove many childron as friends, but only ome of
thom did nct lile me, I called the child end talked with him intimetely, end I
found thrt the recson why he did not like me wrs thrt I wore glarses, As I tock
oway the glossces, he bocame close to me",

I wos much moved vhen I heard this story together with the phrese in
"] Corinthinns®,

Among us there are verious projudiecs vhich eome from the difference in raee,
manners, humanity, customs, tredition, langunge, cte, These are glasses, When wo
soe through these varicus glaoeses,the some objcet may be secen in verious veys
such ng white, blerek, red or blue. According to these differcnt raye of living,
thore come forth differont judicirl systoms, differont interpretations or
opinions obout the law,
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Then we judge whother o certcin net is lewful or unlawful, it is wrong
to consider only the external form of the set, When we decide vhether the
substance of the nct is wrong, or, in other words whether it is onti-socinl
or whet the intention wre, we must considor the time, the plece, the circum= \
stonces and the subjective mind or bolief of the man who did it, for the purpose
of sccuring the octual truth, In order to rttain this, we must put cvay the
glcsees of roce, monners, customs, trrdition, humenity, languege, ete., which
come from the different oircumstences in erch society, so thet we ern find the
truth as en uncncumbored men or a rcal humcn being,

However, it is vory diffieult to trke owcy these glasses entirely. The
difference of rrece, monnors, customs, cnd humonity vere founded in long troditien,
end necording tec thrt, the wvay of thinking end ohsorving of different sociotics
is neturally different. Thercfore, vhen wo observe the reta of forcigners vhose
reeo, monners, customs end humenity nre difforent from ours, ve must gorefuly
consider the differences; beeruse prejudiecc might follow aftor these differonces.

On this noint, I vould like to discuss the questioning of witnossed by the
Judge Advoecate, It scoms to me thet the Judge Advoeato thought from the bogine-
ning thrt witnossos did not tell the truth. Espceielly, he brought forth a
documcnt which hed no reoletion to this cose, end, without mentioning vhet the
documcent wes, he eited ¢ prrt of 1t ond tricd to give an impression that the
witness hed ¢ hebit of te'ling a lie. If ho did so, be had o gless of prejudice
thot the vitnees alreoys tells e Vie,

Witnesses, aftcr taking oeths selomnly in this sacred court, bogen their
tostimonios, If thoro are inconsistoneics in their words spoken at different
timos, concorning difforent coses 2nd undor differont circumstoncos, we must
show, rt vhrt time, concerning whrt csse, rnd under vhrt circumstoncce these
different words wore spoken, and 8o consider the eredibility of tho tostimonics
solemnly given in this court,

The Judge Advocate dered not do this, end using oxpressions which geve uso
to bnd impreossions in every word of his phresce, ebuscd the witnosscs, It might
bc a skillful prosecution tretie on the pert of the Judge Advocnte., I om
convinecd thrt the Commission vwill not misunderstand the truth by his words,
but it is dongorous, unfoir court tectice vhich might cunse misunderstondings,
rnd it ought to be rejccted in r eriminel procedure which rims et the discovory
'U'f t-h a tl"llth &

The Judgo Advocote questioncd the vitncsees INOUE end FURUKI, by citing o
portion of their stotomonte offercd to nn Ameriecan investigeotor at Kiwajeleln
concerning the Americen Avictor's Care, Thie crsc hre no relotion to the prosent
ono; besides these vitnoescs hevd no conncetion vith thet eese, They mrde these
stotementes only es roferonce, Howvever, the prosccution pointcd out the
diffeoronces in their statemonts betwoen beforo cnd rftor the derth of Rorr Admiral
MABUDA, and, by ~ccusing thom, prossom them herd cs to vhich of their statcmente
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were right, The witncsscs roplicd thrt their etotoments rftor tho denth of MASUDA

were right, This teetic of tho prosccution wes smart. Those who did not Imow

the rerl eircumstonces of tho ense might misunderstond the fret thet the witnoseos

chenged their tostimonice for thoe fret in the erse, bocnuse tho proseecution did {
not slor to vhet cese the documont belonged, It is nlso boecuse the prosccution )

citod only n tiny part of the stotements so thrt no ono could understrnd the moin
point of the stotomont,

As wrs axpootod, tho porcographs im the Nrvy Nors on April 5 misunderstood
it seying: "FURUKI rdmittcd chrnging hie statcoment regerding tho responsibility
of the vrr erimes oftor Admirrl M.SUDA committed suiecide. Thue ho plreed all
the rosponsibility in the hands of the derd ver ceriminel.®

This wre ontirely r misunderstending em tho pert of the Nevy Nevws, Thoy did
not know thrt the Judge "dovente eited the other ersk which hed no relrtion to
the presont eose, Llso thoy did nnt ¥mow thrt the Judge fdvocete cited only e
part of the stotemonts rnd did net shou thelr main polnt, Thus the court tretice
of the Judge !dvoenteo wrs smart cnough to moko thoee who did not kno: the frot
misunderatend it, Ho moy heve to be prriscd for his rble t-ctics, but it is
vory dongorous for ¢ eriminecl proccdure vhich nims ot the discovery of the
truth, I rm very sorry for it,

As vep testificd in this court by witnosscs I'ORIK/WL, INCUE, ond FURUKI,
Rorr AMmirrl MISUDA wne quostionod rftor the ond of the wrr erbout the notives
crses by Lioutonrnt Commendor MeKinson, erpterin of ¢ U5, dostroyer rnd by U, 8,
legnl offiecrs,. MASUDA strted plrinly thrt ho disposcd of the offonscs of
nctives vho hrd violrted the Jrpenosc lov rccording to the low, by his nuthority
ond ofter pronor procodure, He rlseo strtod throt it wra his propor duty rnd he
hed nothing of vhich to bo ashemcd, Thorofore, there wre no chenge of testimony
or stotemont of tho vitnosscs in this enso. I think the Commission 1ill elerrly
admit whrt I heve srid, but ns the Nevy Nove misunderstood it, I hove cited it
perticularly,

Obstacles of lengurge ore rlso en imnortent gless. Mistranslotion of only
a vord will cruso o serious effcet. Eepeeinlly thc constructions of Jrprnese ond
English cre entirely different - upside dowm, The rnsvere for negotive questions
oero opposite, so thrt witneescs sometimes found it difficult to nnswer these
questions = I think the Commission vill hrve n~tieccd it. Prrticulerly, for
doublo nogntive questions, I mysolf hrve often becon nt n loss whrt to nnswer.

ls I strted nbove, in the trinl, voe must take reny vorious misunderstondings,
projudieinl glnesce vhieh eome from the difforonce of rrec, langunge, humenity,
mnnners cnd customs, ond try to sceurc the rorl frets in the ecse.

it this noint I would 1ike to nsk the Commission to pey errcful considerction
to the following, This is, irrespcetive of hov the frete moy cpporr on the
surfree, I would like the Commission to trke note of the ecre given to the
substrnce in tho proceedings in this erse,

CEETIFIED TO BE A Thuk COPT

7 A | e, P EE 3




is I stotod above, the fret in thie cnsc is clocr, The problem is how to
interprot it legolly,

| The firet problom is vhether this miditery court, cn Lmeriern court, hes {
: the jurisdiction over this cnse, ond the second problem is vhether tho nets of

the recuscd of this erso nre legnlly pormissible, or, in other trords, vhether
thoy logrlly constitute erimce,

Concerning the jurisdiction, I rrgucd in dotnil in my proccdi-g objoetion,
80 thrt I hove mode my elaim to it ond will not roport it cgain, But, I rould
like to point out the ineonsistoncics in tho opindon of tho Judgoe lLdvoerto in
order to prove my cssertion,

The Judgoe ldvocnte insistod thnt Jrpon lost hor sovercignty over tho
Mrrshells, the Joprnose rendrnte, on recount of hor scccssion from the Locguc of
Hrtions, and thercfore she hrd no sovercignty over Jeluit ct thrt time, While
snying this, ho rlso strted thrt the Criminel Code of Jonen wes effective in the
plrce ns n loerl low, ond applied [rtiele 199 of the Codo to this cose,

Thereas, in thoe jurisdicticon, ho denicd the Jrpeneose sovereignty cnd insistod
thet fmorier hrd the jurisdiction boeruse it 48 nov nn fmeriecn oceuried terri-
tory. Of courso, I do not deny the exercisc of Lmerican jurisdiction over the
enscs in the territory cftor the occupntion of the Lmerienn forses.

Hovover, this ensc haproned in Jrprneso torritery, nnd the notives, vhe
varc Jepenese subjects, violrted Jeponese Lovs, and tho Japanesc government
punishcd thom cecording to Jrprnese lovas, The porscons who enrried it out vere
Joprnose subjocte., If ve considor nny ~spect of this cose = person, plree ond
timo = Jepen rlone hrs the jurisdiction over this cnsc when this is r erime,
/lthough Jrprn wns deferted, she is still on indopendent notion. Jrpancse lers

! still oxist end are effoetive, Jernon hos jurisdiction over ray Jenrneso vhe is
in eny plrece in the world, But in reolity, if the eriminel is in o foroign |
country cutside the sovoreignty of Jrnen she ecn not cwercise jurisdietion then
and there, But it does not mern thrt she lost jurisdiction, If the country
vhore the eriminel lives hrs signed the Crirdnel Delivery Convention, it is the

custom in intermotionrl lrw thot Jopon enn request thont covntry to delivor the
eriminal,

There is no such lov in ony country of the world vhieh sdmits the juriasdietion
of o country over cn offcnse of n foreigner in o foreign 1rnd only boenuse the
ceriminrl is ot present in thet eountry,

The Judge ldvocrte strted thot Imerier hre juriediction over thc ense of a
foreigner in o foreign country beforc the plree wos occupicd by lmerder, only
beccuse the plree 18 now £n fLmerieen territory, Thie opinion is mot cdmissible
in ony rospoct whrtsoever, becouse it affirrme the nbove snid 1llegelity,
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Besidos, the Judge ldvocnto noglects the ex post focto prineiple, Lt present,
in any eivilized stotos of tho world, the ox post freto prineiple is strictly
cbsorved in tho applicction rnd the interpretction of love,

The Judge Ldvoerto nrde use of the cx post freto principle concorning the
appliention of erimincl 1rw, and violrtod the prineiple econcorning tho low of
ceriminel procedurc. Of courso, it is subject to orgument rs te vhothor the
formrtion of n 1rw of procedure which violrtes the ox post fneto prineiple is good
or not. But it concerns only vhothor the ostablishment of such & lnv is good, so
thrt, in so for os such a lew is not yot estoblished, the ox nost freto prineiple
should be obscrved in the low of proccduro, Thise is cn cstrblished theory
cnong tho jurists of the world. The chorges of this erse clerrly violrto this
theory. I firmly meintrin thot this court hoe no jurisdiction over this ecse.

Sceondly, it is o most importent noint vhothor the ncts of the nccused of

this cose ore legrlly pormissible, or, in other verds, vhethor they constitute
crimea,

Thon whrt cets did he do? Let us sum up the common points of the tosti-
monics both of the witnessce cnd the cccuscd.

The four notived drhed.in Specifieation-l of fharge I and-II, Leschr, Kohri, -
Xozinn rnd another persom unknotm, throe nrtives nomed in Speeification 2 of
Chorges I ond II, Lrden, Mckui and Ticgrik, tuo nrtives nrmed in Spocificrtion 3
of Charges I rnd II, Chuta end Chonmohle, tvo natives nomed in Epocificrtion 4 of
Cherges I end II, Mendala rnd Leperin, two notives nomed in Specifiection 5 of
Chrrges I cnd II, Melein nnd Mejkane = it is cvident thot nll these notives
vicloted the Jrreonese Crin‘nrl Code, the Jepcnese Nrvel Criminnl Code ond
other lovs, Ls the offenscs of these criminnls nnd the lovs oppliod for the
offense vere testificd to in dotril by witnesses ond rccorded, I 1ill not strte
them one by ono, They committed such erimcs cs “tho erime of deserting to the
enemy” of Article 76, Nrvel Criminel Code, "the crime of ¥illing n gurrd in n
group" of /irticle 65, Nevel Criminel Code, Mtho erime of trccson® of [rticles
85 and 86, Criminrl Codo, "the crime of homicide™ of irticlos 199 rnd 203,
Criminel Code, ete, For the trectment of these offentos, Rerr /dmircl M SUDL,
thon the suprome commendor of Joluit Ztoll, enpeintod Lt(jg) S/KUDL, 2nd Lt,
K/DOTL, 2nd Lt, MORIKLTL nnd 2nd Lt, IEKI es investigrtors, Major FURUKI cs Judge
Idvoerte, rnd Lt. Comdr, SHINTOM'E, Cept. INOUE and himsclf ns judges. When Rerr
[dmirr]l MLSUTCA appointed these members, he ordered, "These crécs heve o scrious
influence on the militrry forces. But rs ve arc on o bettle ficld of econtinuous
cctivity, ve ern not cpply © regulrr trirl procedure to them, Therofore, I shell
hold a trirl of specisl procodure pursunant to ry cuthority. Even you investigators
mst errefully rnd frirly investignte tho ense as Af you were judges.®
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The inveatigntion of these erimos wes carried out eorefully and the invosti-
grtors spent much timo ond effort,

Collocting evidonce, questioning meny witnesscs or obtoining confossions from 1
\ the eriminnrls, thoy medo full investigrtions, Lfter thrt thoy rrote the report
shects on tholr iiwostigrtion, end offered them to Renr ldrire]l MLSUDL in the
presence of Mnjer FUHUKI, MISUDL and FURUKI investigrtcd thoe erininel suspocts
rgnin according to the reports of investigrtion, rnd then 1'.SUDL ecescrblcd Mojor
FURUKI, Lt, Comdr, SHIYTOIE and Crpt, INOUE and wont through ecrreful preecdurec,
it this procodure, FURUKI etrted his opinion rs judge ndvoento and SHII'TOME nnd
INOUE also strtcd their opinirns ns Judges, Ls prosidont, MLSUDL listoncd to
thoro opinions, nnd after considoring the case for o forr deye, he nedo £ judgment
poper. Lfteor shoving the judgnent pepor before Lt. Condr., SHINTOIE, Mojor

FURUEKI nnd Cept, INOUE, he went with FURUKI to the pleec vhere the cecused wore
confined, ond crmorncod the sentonce to them, tho nccuscd,

Thoro were differonces betircen FURUKI'e opinicn cnd MSUDA'e judgment
concorning the sontonces, AJAccording to FURUKI's opinion, tho sentences of Kohri,
Kogine, Tirgrik, Chuta, Chonmohle, Mandrlo, Leporic ond Mojkene werce hord lobor
for 15 yecrs, whilo the retual sentonees were denth,

On this point, Lt, SLKUDL answored to the quostion of the Cormission by
strting th~t tho opinions of Mrjor FURUKI hed becn lenient while the sontenecs
of Rorr [dmirn]l MISUDA hrd been hervy, The witness VORIKIVA plso testificd in the
eomc oy, Cept, INOUE tostifiod thot the sentoneo of Rerr Admirc] MASUDL for the
13 nntives hed beon nll deeth vhile cccording to the opinion of FURUKI more thon
2 holf of them hod been "hard lebor"™ not "decth", although ke did not reecll the
cxret nunbor, FURUKI testifiod in deotail ecncerning e~ch name ond the sontence,
Therefore, summing up the rbove tcstimonics, I think, these frets ~re proved.

\ Conccrning the rbove mentiocned procodurc, the Judgo ldvoecte tricd to glve
the Commission nn impression thrt tho vitness hrd testifiod nc tricl hed been i
hold, A48 you hnve alrordy horrd, ho citod ¢ port of INCUE's tcstimony cnd
qucstioned FURUKI rbout it. But it is tho opinion of orch witnoess, not the fret,
r8 to whothor the oforescid proeccdurc is = triel or not, Tho witness, Copt.
INOUE did not deny vhrtscover thrt it wre o triel, Ho strtod the srmo ce the
other witnesscs thrt it had not boen o rogular trirl proeccdure, but a trirl by
specinl kind of proccdurc, The quostions vhieh Judge .‘dvocate citcd »ro ns
folloms:

Q. Vae it nt tho time of tho judgment or aftor the torminctien of tho vrr
vhen you thought th-t this proecdurc mns a trinl?
[, It wrs aftor the torminction of the urr.

Q. Thon, you did not think nt thnt time thrt it vra o trisl, do you?
Lie 1 did not, I did not think ct thrt time ~bout vhethor it wes o triecl or not.

This ie in tho rocord, But the judge ndvoecte d2d not intentionelly rerd the lrst
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pert of the ansver, "I did not think ot thet time cbout whether it wes o trial

or not", But his vorde, "I did not think nt thet timo nbout wheother it weos a
trinl or not" doos not deny tho frot thrt there wrs a trinl, [t thot time, he

wrs convinccd +bhri this epoeinl procedure wrs guite legnl, so thrt he novor thought
obout vhothor %t wre o trinl or net. FURUKI apd THOUE €id not think ct nll thot
gpuch r fret covld erure trovklo. Therefere they trole it in thoir statemont
efforod to an Iroriesr logel office> long long deys before thoey veroe recuscd,

But it crused o scrious yroiden nZtor thot, so thrt thoy hrd to think rbout
vhother 41t e n trir?, I dhirk vou wiil reoeognize tha meoning of his testimony
vhen ou rerd bofore cnd efhor it

Lt, MORTKLFA tesiificd thrt +hie prosodurc wes o kind of trirl, Nrvy Nove
roported thrt it ure only MCRIFLHL vho tcstificd th-t there wrs ¢ tricl, But
every titnzse tesiificd thet ir substonse this tricl vrs ccnducted by speeiel
procodure, Li, SLKIL tesiifiled, *There vrs no euch trirl cs in this court,
but n speelnl procedure vrs hold," This merns the scme thing, It is not immore
trnt vhobter it trs ¢ spceicl irirl or speeini procodure, The irmportnnt queetion
is whrt kind of procedurc vrs hold, Words or terms cro quite out cf the
questicn, They only concorn o woy in vhich to cxpress the fret, It is the
opinion of o~ch perty cbout hov to interpret the fret, I will strte my opinion
loter. 1 request the Cormmiseicn to pay erreful eonsiderntirn to vwhrt I have
snid,

Ldrirol M/SUDL, snccording to the sontonce, ordered Mnjor FURUKI, the Judge
rdveente, to earry out the exccution of the nrtives named in the eherges in
this onse, It is ovidont by the tcstimonics of erch ritnecss thet Mojor FURUKI,
by tho order of Renr fdmirrl MLSUDA, carricd out the exccution rs hia duty.

Summing up tho tostimonics of all the witnesscs, the nuthority of Rorr
Ldrdrel MASUDA, the supreme commender of Joluit Ltoll Bese, to held n triecl of
a speeinl proccdurc is os follows:

Lftor tho f£rl1l of Krajelein in Feobruory 1944, Jrluit vrs ontircly isolcted
~nd tho trrnspertetion to the other brscs wrs cut off, Jrluit [toll uwrs oentirely
o bottlo fiold, rnd undor intense attroks of cnory's erafts nll men were in
battlc positions, In perec time, the aron of Jaluit ‘toll wrs odninistorod by
tho South Sors Govermment ot Pnlou, tho Civil Court for the nron wns nt Ponope,
and the regulnr Mlitrry Court wrs rt Truk, But tho trenspertrticn betuvecn thoso
islonds ond Jrluit wrs ontirely cut off, nnd thero wos no court on Jrluit, To
nmeot such cireumsteneccs, tho Commendcr=-in=Chicf of the 4th Flect gove on order to
Rerr Ldmirnl M'SUDA, the supreme comrmander for the oren of Joluit Ltcll, in Mrroch
or [pril 1944: "From now on, ndministrrtive ond judieirl affoirs in the Jeluit
[tc1]l arcr shell bo excreiscd by tho supreme commonder of the bose", This meonns
thrt tho dietotorship of the militory governmcnt wes wvested in the supreme
commrnder of the nren by the rorson thrt the nrea wras elreedy n britle ficld ond
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wre in more sorious circumstoncos thon o ploce where mortinl low wes enforeed,
Tho witness, Rocr [dmirnl [RIMA, toetified thrt the rrec vre in prossing cireum=
stonccs and "honcoforth Recr ldmirnl M/SUDL, tho suprone eommondor of tho bese,
o8 vestod with the ruthority for the militrry govermmont rnd nlsc for offnirs
of n very vide scope cthor thrn militrry and cftor thet it wre nrt noccesrry for
him to nsk dircctione from the commander=ine-chicf of tho 4th Floot¥,

{1so tho document proprrod by the herd of tho Investigrtion Soetion, 2nd
Demobiliznti-n Burenu, the Jrprnese Govornnent, which ve introduced ne evidence
scye: "Jeluit toms olrerdy o battle ficld, and vrs in more seri ous circumstrncos
then the plreo whore the mertinl 1rw wns enforced, Therofore, though merticl low
ve8 nct onforced in the rren, it is cdmitted th~t tho supreme commondor of the
brse could excreise the s~me nuthority re the commnnding offiecr under "mrrtinl
lem®, ond cortificd tho stotement, Putting this ovidence togother, thore ie
no doubt thrt Rorr fdmirr]l MLSUDA hrd the cutherity to exoreiso judieinl nover,

Even if ve cesumc th~t there wre no such order, the suprome cormrnder of
the besc could heve noturclly derlt with the ccsca by his ruthority, The trons-
portetion to the cther basca tma entirely cut off, £nd it vrs o completoly
isclonted brnttle ficld in tho ocenn, If thore i8 no orgrnisction vhich exercisce
Judieinl puthority, in such » plree, vho dorls with the offonscs committod thore?
If the lmeriern foreos wore in their plree, tho suprome eormendor of tho bree
vould hrve done it. It vill bo unncoessnry tc scy thet there is ne otler voy
of denling with the offenscs,

Then it is quite noturnl thrt Rear Ldrirrl MLSUDA donlt vith thoso offonsce
by his outhority.

I hove strted the frete of this crasc ns thoy wore, nccording to the pronor
rerfon ond ovidences,

Do theso frets violrte the Joprnese Criminnl Codo or the lavs ond customs
of wor e8 are £llogod in Chergee I nnd II? If thosc frcte prove the guilt of
tho necuecd, I should sny thrt the l-v docs not holp good pooplc, but cn tho
contrery horme them. I om convincod thet tho cete of the cooused in this crse do
not constituteo a erime, I wo'ld like to st~te tho renscna ns followa,

Lot us obscrve tho rolsticon botwoon the offonscs committod by Lesohr, Kohri,
Kozinr, Lrden, Mrkui, Ticgrik, Chutr, Chonmochle, Mnndnln, Laperin, Melein,
Mojkene and rnothor netive unknotm ~nd tho proviesions of the Jeprnese Criminal
Lew end tha Jopancec Nevel Crimdnnl Lovw.

Lrticle 81 of the Jrp-nesc Criminc]l Codo rords: "Ewery porson vho by
conspiring vith ¢ foreign powor hrs erused hostilitics to commoncce rgrinat the
Empirc, or vho h~s jeoincd on enomy porer in trking hostilo cetion ngrinst the -
Empiroc shell be condomncd to deeth,®
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irtiely 83 Teads: "Every porson, who hns the purpose of benofiting an cnemy
pover, hns demegod (Swstroyed) or rondcrod unfit for use n fortroas, can ; vossel,
rrms, nmmundtion, trrdm, eleetrie eor, rnilrord, tolegraph (or tolephono) lincs,
. or cther plrto o thimg for militery anr nrval) use shnll be condorned to denth
\ or punishmort vith pomel sorvitude for lifo." \

irticlu: 85 rords: "Evory porson who hrs reted s o spy for cn cnomy pover,
er hra eldal o #py for om onomy pover shell bo condenned® to death or punished
with pennl warvitude for 1ifo or nct loes than five yoors. The seme (punishmont)
npplice to wrory person vho hrs diselcscd o militery (or novel) seeret to an
onemy pover:”

ILrticlas 86 recde: "Every person vhe by mothode other then those of the
preceding fiwve srticles hrs given nn enemy pover cny odventoge or hrs injrred the

intercsts of tho Empire shnll be punlshod vith limited penrl servitude for not
less thon too yecrs,!

ILrticliz 87 rords: "Lttempte of the erimcs in the preceding six articles shnll
be punishodl,®

Irtiells 199 recds: "Every person vho hrs killed rnother person shell be
ccndemned Yo denth o punaished vith penrl servitude fer life or not less thon
three yonrs."

Irticlls 203 rerfim: ".ttompts at erimes in Lrt, 199 ond 200, ond the
proceding lrticle shell bo punished,.®

rtiely 54 rordse ™hen o single net resultes in severnl crimes or when the
moons or rosult of committing o crime constitutes anothor erirc, sentence of the
grrvest pundshnent sho11 be given,"

Lrtieclx 1 ro~dmz "This low sholl be epplied to every person who commits |
erimes in tho Jercnese Empire.®

Lrticle 2 Tode: "Thie low ehall be applicd to any porscn who eommits the
following wrimes outtside the emrire:..,3) The crimee of Jrt, 81 to 89,,.."

Irticle 23 ¢ ' tho Nrvrl Crimincl Lnu rerds: "Those who hrve done the
following wetdon fox the benefit of tho cnery shall bo ecndemnod to deoth: 1)
To dostroy' or mnke fmpossiblo the uso «f ships, orme, nrrunition, ond tho plrecs,
buildings uad othor things usod by the Novy,.....5) to ellov the lack of orms,
‘ crmunition, provisions, clothings ond the othor mmitions....."

LArtiels 2. rords: "Those who hrve givon nrvel freilities to the cnemy or
injured the Jepenoss N-vy writh voys other then those atrted in the foregoing two
rrticles sm1l bo comdemnod to derth, or 1ifc term or nbove five yorrs!
inmprisonmoat, *
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irticle & rocds: "One who, rosorting te orms or voapons, violotes or
thrortons tho gun'd shall bo condemnod ns follows: 1) In the freo of tho cnemy,
life or nbove five yorrs! impriscnmont or confinenent,,,..”

Lrtiele 65 rords: "hoso vho, forming n elique, ccrmit tho erime in the
preceding rrticle shell be condomned rs follows: 1) In the froe of the onery,
the ringlerdor to derth cr 1ife imprisonmont or confinement, rnd others to life
or rbove seven yerrs'! scrvitude or ocnfinenent.",....

irtiele 70 ro-ds: "The rttempted crime of .rt, 58 to €1, 61-3, rnd €2 to
68 ehnll be punished,”

frtlele 76 rords: "Thosc whe dosort to the cnory shcll be ecndemned to
denth, or lifo imprisonmont or eccnfinemont,"

Irtiele 77 rerds: "Tho rttenpted erimes of [rt, 73 Iton 1, irt, 7L Iten 2
nnd the proeeding ~rtiele sholl be punishod."

Lrticle 79 rerds: "These vho burn dern rrme, romggitiors, provisions,
clothings or othor goods for nowel uso pilod up cutdoom®, shrll be condcmmed to
such penrltios ~s follors: 1) Commitcd in wrr time, to decth or 1ife
impriscnront,®,,...

Lrticle 82 rords: "Those vhc destroy the things nemed in /rt. 78, cr roil=-
"y8, telegrrph~ircs, cr pesscgos on lond rnd scr for Novel ver use, cr meke them
unusable, shrll ho ecndomned to 1ifo or ~hove tro yonra! irpirisconment,”

Lrtiele 84 ro-ds: "The rttemptod crimes of Lrt. 78 to 82 shrll be punished,”

‘rtiele 2 ronde: "This 1r~ shrll nlsc be armlind to theee vho eormit the
crimes rentionod belewr, though thoy noy not be novel officors or scilors: 1)
The erires of Lrt, 62 to 65 rnd thoseo rttoempted erimes..... 3) Tho erimoe of
m. ?E to Bﬁ--cian

Lrtiele 4 rords: "The novel officors cnd scilors the comrit erimecs of Novrl
Crininnl Irv: or of the othor lns or ordincnecs in the occuploed territorice of
the Jrprnese Forces aro tre-tod rs these whe ecommit thenm insido tho torritory of
Jepen, The obove clruse shnll slsc he npplied to the Jepancse, fereignors vwho
hove folloved the nrvy, rnd coptives, though they mny not be novel officers or
snilors,"

The 13 nativos nemed in Cherges I end IT of this erse, vero the Jrpnnesc
subjects, They were ringlenders, vho, forming r clique, did or tricd to ki1 the
Jeponese gunrds, couse o deprivetion of runiticns, dcsert to the enany, or commit
trorson npgrinst tho Jorrnesc Enpire, {11 of theoir ecrimes were cf ovil nrture,
end viclrnted tho nbove eited Jeronose Criminel Irw rnd the Jrprnose Nevel Criminnl
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Code. Boeides, losohr, Kchri, Kozinr, Lrden, Makui, Ticgrik, ete,, were flngrant

i erimincls whe tried to kill P,0, OKLMOTO and Gunzcku OKLNURL or to strike them \
by cors, but vere ecpturcd by then nfter hond~to=hend fighting. Besidcs, the

erinmos of those nrtives were 21l beldly end flogrontly committod in the fece of

the onamy. If tho U, 8, forces were in plrce of the Jepencse forces, they would

a8 severoly punish them rs tho Jrpencec forces did, It enn not bo donicd thet

eny militrry forec in the verld world punish theese erincs scveroly in the free

of the enoryy, S5till more wms it nrturel for thoe Jorrnose forccs ot Joluit Ltold

who woro thon sufforing undcr unoxplienble rressing eireumstonccs to condorn thesa
eriminrls to dorth,

Lejor FURUKI 1re » henovelent porson in nrture, Llthough ho strted hie opindo
a8 to tho dorth scntenco of Losohr, frden, linkui, Molein, snd enothor nrtive
unkncwn, whe wore nost folonious, he recommended hord lobor fer the other oight
notivos nemedy Kehrd, Kezine, Tirgrik, Chuta, Chonmohle, Mrndrla, Loporia,
Mejkone, bocrusc ho felt sorry thrt thoy sheuld be censidored deserting aof tho
denth sentence., Howvover, his opinicn rs the judge ndvoente wos n t necopted, and
<drirel MISUDL, the president, sentonccd 11 the rbove nrtives to dorth, L8 o
Judge rdveerte, he could only etote hie copinicn rnd ecould nct do anything cbout
the vordiet, It is simply noturcl cccording to the provisicns of 1nv thot ho
could not do anything ecneorning the verdiet, 4t ony rate for tho ~bove menticned
rorsons, tho punishmonts cf those notives wure errried out secording te the lavs

ond thorc wns no illegrlity or ultrn vircs, I nn convinecd thot tho Commissicn
vill cdrmit this,

Noxt, lct us consider whothor thie trinl by epocial proecdure vos propor or
not, A8 cech witness tostificd, thoy wore not the rogulnr proccdure, Thoy tvero
\ undoubtedly trinls of spceirl procodure in crdcr to moct prossing conditicns en
tho brttle field in the f-ce of the cnory,

«t thet time, tho rree of Jrluit Jtoll v-s in tho condition of being ¢ mere
scrious battle field thon n pleco vhere mertirl 1ev vre onforeed, Thorefore a
ploec which ves in substentially ruch more serious n siturtion than ¢ ploce
under mrrtirl 10w regerdloss of vhethor martinl 1ew urs formally preelaimed or
nct,

Prinarily morticl lew is enfeorecd in e plrec cother then » bottle fic)d in
sueh n ensc n8 vhon the pl-ce is undcr o dire rnd orcrgency conditicn rs r bottle
fiocld., Inmeh e enso, the ruthority of o-ch civilion gevernment is limited or
stopred, rnd the militrry governnont ie enforecd by the suprome rmilitory
cormnndor of tho distriet. E-ch country of the world will hrve such stipul~ticns

of the Mertiel Lev, sc thet I will net eito tho rrticlos of the Mertisl Lovw of
Jopon,
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At thrt time, Jrlult wne isolrtod undor the seige of the onemy, ite trons-
| portrtion tc other bnecs boing out off, It wre in such proseing circumstrnoos
thrt the supremo commandor of tho bnse hnd ho way but to onforco militrry
govornmont, If tho U.8, forooe were in their plreoo, thore would not be nny cther
woy of hooting tho ciroumstrnocs, Surely not, Then we must rofer to martial
1rw boforo considoring how to onforeo militrry govermment, Of coursc it is
unnoecserry to be rostrietcd by only the provisicns of morticl lrw, It 45 on
importent prcblom te deeido vhrt the best wey wrne in this ensc ~nd if thore voroe
any propor vey cther then this, Then vhrt morsurce hnd to bo trken in this e-so?

lis referonco, I shnll eite the mrovisicne of mortiel lovw,

:rticlo 2 of mrrtirl lew ro~ds: PThore rro two types of nrce undor prrtinl
lrwe one o vrr oron rid sncther ¢ besoiged crer, 1) L vnr orer is r plrec
mrrked out to be gurrdcd in ersc of vnr or omergoney. 2) 4 boscigoed nrec ie a

: ploec mrrkcd cut to bo gurrdcd in erec of sclgo cr rttrek of on onomy or other
cmergencies," It thrt time Jeluit Ltoll wes in more soricous circumstonccs than
the "Bospigod rrena™ rmonticoned in the ebove rridele.

ILrticlo 6 of the srmoc 1o rords: "The fellowing officers rre ormevered to
onforee mertirl 1ew: en crmy comrondcer, divisicn eorrrnder, brigrdo ecnmrender,
Chindri Eishec or fortross ecrrrender, grrriscn or detrchrent ecmreonder, or
cormender=in=chiof of o flecct, floot corrrnder, novel strticn corrender, or
spoeirlly eppointed ecrrender,m HNot to spork cf tho corr nndore-in-chicof cof the
4th Floct, but nlso Rorr [drdrsl F.SUDL, n grrrison cormrnder, h~d tho ruthcrity
to enforeo nmertirl low of his cm record, Bosldes, rs the vitnocesca hrvo
tostificd, the rbove srid order of the Comrnnder-in-chiof of tho 4th Floct
substanticlly preeleircd morticl lrvw,

irticlo 10 rerds: M"In the besciged rrog, edministretive and judieisal
affeirs shall bo under tho chorgo of tho suthority cf thoe cormanding rfficor
of tho distriet.....®

Lrtiele 12 rords: PIf thcre 18 ne ecurt in the boseipged eroe cr cormunie-
eticne ero cut coff free the ecurt vhieh oxcrelsos juriedieticn cvor the croa,
all civil rnd eririnel erscs shell be tricd in rilitery courts.” Lt thet ting,
there vne nc court on Jrluit, In pereo tire, the eccurt which oxcreisce juris-

dieticn over Jeluit vrs the loeodl court of Ponepc, L8 the witneesos tostificd,
trensportetion vre ontiroly cut of f to the rilitrry eourt of Truk,

Lrtiele 13 rords: MIn o besciged oren, no epnerls for retrinl cre alleved
~4n e tricl by ¢ mdlitery ccurt," Thorofore, it is tho principle thrt nc npmonls
arc porrittcd, This ie elso provided in tho Nevel Ccurt Mertiol Lav, srticlcs
420 rnd 421 de not inelude tho spoeirl ecurt merticl in the iscleted rrea,

o)y

Irticlc B of the Newvnl Court Mortiel Lov rerds: "Courts merticl rre
 organizod o8 fcllovs:...6.) Iscletod Court Mertiol, 7.) Terperery Court Mrrtiel,®
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Lrticle 9 of tho erme low ronde: ",....cn Isolotod Court Mertinl is \
\ estrblished spceirlly in n district surroundced by cnory vhen o dcelerntion of

nrrticl lew ie made, L temporery court mortisl, in o erso of nocossity during
vrr ond novel opernticns, shrll spoeiclly be ostoblished in o nevel unit,"

Lrticle 10 rords: ",,.In tho spoeinlly ecstnblished Court Mertial, the
cormanding officor of tho unit or distriet vhere tho erid eourt mortinl s
catoblished shrll be the prosident,®

irticle 17 reords: "L temperrry court mortial shell hove jurisdéicticn over
the folleving cosce: 1,) In the crse of the recused who is undor the cormend
or suporvisicn of thoe commrnding officor of the unit where s court rertirl is
esteblished, 2,) The cesc of the recused defined in orticle 1-3 who comnitted
a8 crino cithor insicdo or cutsido the jurisdiction of the court....."

lecording to tho ~bevo provielens, tho triel proecdure vith which the
accusod FURUKI vre ernccrned bolengs to the temnorery court mertinl, r kind of
spoclelly cstrblished ecurt mortinl,

Crneorning the membors of tho court mertinl, erticlc 31 rerds: ®In ¢ court
mertinl, Judgos, novy leprl offieccrs, ond nevy nolice shell bo cppointed,®
Lrticle 32 rords: "Judres ehell bo appointed emeo'g nevel cofficers,...."

Lrticle 331 ".....In o spoeirl court mrrtiel, the cormnnding officor or o direct
superior mey rppoint judges enmong Fis subordinete cdmirnls in erse ef crorgeney.”

Concorning the crgrniz-ti n of the ecourt, ‘rticle 50 strtes: "In o spocinl
court nortirl, the cormending officer ney cproint nrvel offiecre or offiecirls
L renking 1vith officers r8 judgce in plreo of logel officors,”

It ves quite proper thrt, according to the rbove provielons, MLSUDA,
SHIFTOME ~nd INOUE wore appointed rs judgos end, sinec there wrs no loprl

officor on Jrluit, FURUKI wre oppointcd re the judge rdvoente in plece of the
legel officors,

In the provisicne of judieirl proecdure in "Nrvel Court Mrrtinl Lev®, the
dcfonso ie stipulrtcd in ortiele B7 to 92 inel, ILrticle 87 ro~ds: "The
recuscd pry scloct o counscl for his defonso rt cny tine nfter the cherges cro
proferred cgainst hin,...." But ortiecle 93 provides: "Provisicns of the
procoding six nrtielcs shrll nct bo epplicd to o speeirl ecourt rortinl,®

IIHH;

Thorofcore, it is proper rnd legrl thrt no defonsc eocunscl wos proesont in
the trinls of ¢ spceirl procedure in vhich the recuscd FURUKI perticipeted.

id 0 4914

Conccerning trial, =rticlec 96 of the Nevrl Court Mnrtirl Lev stetos: "The
censultotion of judges shnll nct be held publie, Consultrtion of judges shell
bo held ~n? sottled by the prosident, Ite prococdings nnd the oplnicns of
Judgce shell be kept in sceret," Urticle 97 strtos: "The judge rdvoente
shell state his opinion provicus to those of rll the judiéinl membors,.s.."

. ‘i“‘fifif
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Lrticlo 98 stotos: "™Tho docision of the court shell be doternmined by o mnjerity.!
\ Ls is stipulntcd in tho rforescid nrticles it wos quite propor that the |

oxnminrticne nnd consultrticne by spoeirl procedure in vhich the recused FURUKI
pertleipotod were not held in publie,

Rorr Jdnirel M'SUDL, tho prosident, held rnd sottled the ccnsulteticns of
the judgee, oné the cpinions of the judges vore kept sceret, FURUKI, 1a his
duty rs judpe révoorto, could only stote his opinion, so thrt ho ecould nct
knowr the rasult of thrt ho stetcd. Therefore he had no responsibility for the
rosult of tho trirl, Concorning the comsultotion, it is not elerr, whether
the verdict wrs docided by tho nrjority vete, or vhothor the three judges orch
hrd diffeoront viers rnd M.SUDL doedidod the vordiet receccrding te these difforont
vicus., But, putting togother the tostinonics of rll titncsscs, it is ovident
thrt the doelsion of FLSUDL rnd the opinion of FURUKI clecrly differed, But ot
rny rrto ne FURUKI tre tho Judgo odvoornte, ho could not prrticiprte in the
ccnsultrticn, “dnirsl K SUDL eonld nct deelde the judgnent thoen rnéd thero, ond
he elorrod the consultction seying thrt ho would eonsicdor the eree further, ~nd
then tock the ropsrt rnd lcft tho ccnsult~ticn, .ftcr o for deoys, he detormined
the eontunco, He agrin nesorblcd the two judpes rnd FURUKI, tho judpe cdveerte,
end ronounccd tho sentonces Regrrding this neint, o-eh witnoes tostificd in
the srmo vry, Thorcefere, it is rrtionrl to suprose thrt the cpinions of the
three judgeas did net coineide, and V'SUDL, the president, deoeided the sentence
by his com doclsion,

Concorning tris neint rlso, *2 ern elorrly ineiet thrt the judgmont vrs o
pronpor cna,

i Ls to the ergurent, ~rticle 100 cof the Nrval Court Mertiel Lov strtos:
"Tho doeision of the court shnll be mrde rftor crol rrguncnt is mndo, cxcept |
~hen there is rny spceirl etipuletirn ecntrery te it. 4 ruling in rn cpen
trirl shrll bo given ofter ‘istoning to the strtercnte of the perties, In cny
other erses, it noy be givon rithcut theso steteronte, except vhen thore is o
snoclnl stipulrticn contrary to it..."

[xrticle 102 strtes: "The cnnouncomont of court decision shell be given by
deelrroticn in on opon court, otheriisc by sonding r eony from tho tenor of the
trirl procecdings unless tharc is o spoeirl stipulrticn eo-trery to it," lrticle
260 stntos: "If it is noccserry, n witness mwry be questioned cithor rt r
dusignrtod plreo cther tren tho militery ecurt, or rt hie dordeile," Lrticle
265 strice: "/n oxrmining jucdpe sirll hnve the scme cutherity re the ecurt
nortisrl or the presicdent Then he cxrrdncs vitnosscs," Lrticle 267 strtos:

" judro révoocte moy ondit the orth of tho witnoee, t'hon he cxnpince him,"

Lrtiele 369 strtoe: "Tho e~sc which ccnecorns r sontence of derth, lifo or mero

thnn onc yeers! inprisonrent or ecnfincment shrll net be tricd vithout dcfonse

counsol, creopt vhen the sontence °s announcod in open court." Jrticle 372

stotcs: "Theo provisicna of the nreccding throe rrticles (TN- irt, 369, 370 ond
»+ 371) eholl not bo cpplicd in the spoeirlly cstnblishod eourt mrrticl.®
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lecording to tho nfeorosnid stipulrtions, the portics to o trinl, as a
prineiplo, nrke their strtemont in the eourt, But 4% is rdnissible by low thet
in ecne crsoe they mcko then outeido the eourt ns »revided in nrticle 100,
f1so, reocrding to crticlos 260 nnd 265, witnosscs ney be quosticnod outside
the eourt oven without toking coths, I hove clrerdy stoted thet the stipu-
lrticns ecnecrning defensc counsel nro net onn'ierblo 4n n epocinlly esteblishod
ccurt morticrl, This is elorr in tho provisions of crticles 369 ond 372, rnd
orticlo 372 stotos thet oven in such o crse which conccrns the scntoneo of orth,
dofonse counscl is unnoecssrry, Thon in the nroecdure in vhieh tho recusocd
FURUKI pnrtieipcted, the only perty to the trinl rre the necused,

In thet tricl procedure, tho nceused wore nct present nt the ecourt to

noke their cvm stotomont. The tostinmony of erch vitnass ecineided in tegard to ?
this point, so thrt ve ndnmit it,

8o the dofenso doecs not dony th-t this wre ovidently in violrtion in this
point of the prineiples of trinl, But this is tho only point thot is difforont
fron tho rogulrr procoedure, Herover, erch titnosg hrs tostificd in tho scme ey
thet the president, MWSUDL, rnd the judge révoente, FURUKI, went to the ploce
whore tho acousod wore confinod, listoned to their stotorent ond nlse snnounced
tho sentoncc there,

In foot, o vory erreful juignment vre mede, n mere formolity wns wonting,
Is thrt tho rerson vhy ho vre alleged to hove comrittod murder or to hove
violrted the lows of wrrfrre? Prectierlly speoking, ern o vory ecrclose procodurc
be doomed o conplete tricl if cnly it is corplete im form? Of eourse, coppored
with r complete trinl such re this cne, it night hrve pony foults, But, et thrt
tire, 2000 Jeprnese scldiers wore hopelessly isclrted cn r 8clitory islend of
the ocern undor rrins of shcts rnd shells, They rosclved to fight to the lnst
mnn ond vere in pesiticn themselves in the skirnish lincs, Still they eArried
out the bost trirl they corld, H-ving no sufficient shelters frem eir rrids,
ure it pessible to hold £ tria)l comprrrble to ono in perce tine? If these
nntives, vhor eomnittod the crirme of deserticn, vere rresent rt the court vhile
the trirl wre in scesion, they r'ght be rble tc oserpe during the confusirn of
cdr rrids, If they cculd desort, they veuld give informeticn rbout the Jrnenoso
forcce tc the eneny rnd would eruse tho dofe~t cf the Jrprnese forecs., Even if
they eould nct esccpo, it is eortrin fren the testinonics of the witncssce thet
cduring the judgrent, coy ron ot the trinl, nct only the notivos, but rlso the
sonior officers wore in r drngorous pcsiticn rs regrrds ecir reids, Ien't it
logrlly ndmissible in such n eonditicn to sinplify the procedure? Yos, it is
rdmiseible,

Lrticlo 37 of the Jeprnose Crininel Lev stotos: "Unnveidnble rets dene in
order to rvert prosent drnger to 1ifo, liborty, or property of ~nosclf or
ancther nerson ore nct punisheble, provided the injury ocensionod by such ncts
doce nct extond 4n degroc the ihjury endervored to be nverted, lLecording to
circunstonecs, hovover, punishment noy be nigignrtod or renittod for cets
excooding such linits,
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Lrtdslo 642 of the "Wh-rton's Oriminnd Lo, voly 1M stotos: "irt, 642
Scerificc of rnothor's lifo, oxcusrble vhon neccserry to Brve cne's orm, Tho
eancn latw, vhich lices ot the brele of cur Jurisprudenco in this respoct, oxousece
the soerifice of the 1ifc, of ancthor, rAd vhelt the tro rra roduecd to such
oxtromitics thrt one or the othor rust ddeis.s

This 48 ecllod "Notstnd" or "Btct do nécosstd™, ond this ie provided not
only in the Criminrl Lov of J~prn, but clso in cny eriminol lors of any of the
eivilised ecuntrice of the weorld, I think, of course, .morder hrs the snnme
provisicn,

Vhrt eculd bo cyvedded in thie erse t-e the destrueticn of the lives rnd
proportics of 4000 militery porsonncl, gunzcku ~nd nrtives which grootly
concornod the risc cr doelinc of Joprn., Whrt wre lost vrs nothing but tho
strtoronts of tho recused in the eourt, Js I stoted, undor thc neecserry eircun=
steneos, it could not be holped, Evon if thoro '8 no such provision ra Jxt, 37
it is quitc nrturrl fren the roreon of the 1rv th-t tho oforoecid ret ie ner=

nissible undcr such nocosscry circunstonccs, Still ncre, rrticle 37 olerrly shot

th~t 1t is legrlly cdnissible, Thoroforc, it is unnccesscry to sry thrt the
aforesrid simplificd trirl procedurc is proper ond lognl,

Thon, ceeording to the sentence leg-lly rnn unecod in this spocirlly cestrb=-
lished ccurt mrrtirl, Rorr Ldnire]l MISUDL ordorod Mrjor FURUKI, tho Judge
rdvoento, to exocuto these nrtives, Leecrding to this logrl ordor, vithcut
roy suspleicn, FURUKI, Hidcsrlmu, nftor fulfilling Rie duty res judro rdvoerte,
earricd cut the exccuticn, The testinmeny of orch ritmoss ngrooed in this,

I hrve just exrlcined, rcecording to the tostimcmics of vitnossos ond
ovidoneo, tho fret of tho nrtives' enso for vhiech FURUKI, Hidoscku, tho
defondrnt of this crsc wrs rllogodly recusod, I hrve rlso oxpleincd ny logrl
oninirn rbout it, eiting the stipulrti-ns of tho Jrpenesc Crirmdnel Cedo,
Jrprocee Nrvrl Crindnrl Code, Nrvel Court Mrrticl Lot rnd Kertiel lew,

Next, I would like to exnlrin my lcgrl opinien ~bout tho responsibdlity of
FURKI, Fidoeclu, Tho nost inportont thing is tho 1imit of FURUKI's rosponsib-
ility, FURUKI hra tvo rospcnsibilitics; onc tho rosponsibility re r Judgo
ndvoccto vhe rerticipoted in tho trirl, encthor thet re en axcouti-ner who
errricd out cxocuticons, Those tvo wore done by tho scme porscn, But it ie o
grees ristrke to think by th-t rcreon thrt those twe rosprneibilitics hrve ony
rolntion,

The not cf tho reeuscd ra Judgo réveerto end Me et rs oxecuticnor hee no
ccnnocticn ot rll, By ersurl eonnoeticn vrs ecnplotoly breken by the intor-
position ¢f tho indomcndont rceponsibility of the judgos whe eonsultod end the
vordiet of judgront indorondently.
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We rmet not forget thrt the relrticn of these tro nots is entirely brcken {
\ by tho nots of cther porscns, nemely the tricl an? the judgnent, in which

FURUKI, the judge rdvoente, eould not trke port, I hepe the Comwissi-n will
trke nctico of thie peint,

First of 011, I vould 1ike to explein tho responsibility of tho judge
edvoerto. vho prrtieipetod in tho trinl,

The cduty of the judrc rdvoente is rrevidod 4n Cheptor 6 of tho Nrvel Court
‘ertinl Lew, artiele 67 of vhich stetos: "Tho judge edvoerte shrll be subjoct
to the coorrnding cfficor rnd shnll Heve the duty of investiprtion ond proscce
uticn," Irticlo 70 strtes: "In tho spocinlly estrblished eourt merticl or
in o novrl port court partirl, the cormending cfficer ey rnppoint r noval
officor or on officirl rrnking with rn officor re o judge ndveooto,"

Ls provided rbeve, the duty of the judge ~dvoente is to invostigeto
crinoe cnd to indiet thom vhen be finds than tc be crimincls, In moro dotodil,
ho sonrehes out the erimee, inveetigrtos thom, rnd oftor he indicts thon,
he expleine to the judzos the roascn for tholr indietpont rnd strtcs his opinion,
Thet is the dvty of » julpe cdvoerto.

To try tho recuscd, to find vrhothor thoy oro guilty or not, or to dotormine
tho punishmont or the tcrme of tho punishmont rre tho dutics ef jufpgce, ond tho
Judpgo cdvoerte eon not trke port in thon, Thore is no oxcoption to this rula,
in eny judieirl eystom of thc verld, This eocurt ie rlec brsed upon this rule,

irticle 95 of tho Nrwrl Court Mrrtirl Letr stotos: M. tricl shell be done
\ by tho consultrtion of e ecertein murber of judges.® ‘rticlo 96 stotos: "The
eonsultrticn of judges shell not be held publie, The eonsultrticn of judpos I
sb~1l be held -~nd sottlod by the rrosident., Its rroccedings rné tho opinicns
of judpos shrll bo kort in scerot. fs ie elorrly proviced, o distineticn is
rrde botiveen the duty of n Judre ~nd thrt of ~ judge rdvoerte, ~nd thay ern
not intorvenc in the duty of rncther, In the cforoscid trirl of epoeinl
procodura, the dofondnnt FURUKI wre tho judpe cévoerto, Rorr ldmiral MISULL,
Lt.Condr. SIINTOIE ond Copt, INCUE were tho judgos, rnd FISUDL wrs the prosiding
ronber, " This 18 ovident by the testinonics of tho witncsscs,

Thon, is thcre roy illcpnlity or unlevfulness in the rets of FURUKI?
There is nono vhrtscover frem tho point of viow beth 4n fret end in 1mv, Lot
us consider tho investigrtion, By the lo~d of the judgo odvoente, orch investi=-
grtor, though he Tre in r sovore fiold of brttle, ccnsuncd nrny Srye and much
offort in hies ‘engorovs siturticn in eolleeting meny vitnosscs rnd ovidenco
[ in order to fulPill a crroful invostigeticon, nnd then n eomplote romort of his
investigrtion, FURUKI, tho judge ncvoente modo his omm investiprtion furthor,
cnd finishod his invostigetion with utmost e~re, Then he indieted thom nnd ;
strtod his 1rst opinicn re ~ judro rdvoerte, nnd his duty wre over, !
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The judgo ndvoento nskod the witness in this court vhothor tho investigrtors
ndnindstored tho ocths to thoir witnossce, But in tho Jo-rneso trinl proccdurc,”
it is tho prineiplo thrt rn coth is unnocessrry for the quoetionding of r
titnoss by the invostiprtor cr by the judge advoente vhother in o civil court
er in r ecurt mortil, (/rt. 267 of the Nrval Court Mertinl Low,) Ind, ns clso
st~tcd in tho sene N-vel Court Mortirl I, tho eonsultrtirm of tho judges ie
sottlod by tho prosident and it is nct held in publie, but is Fept secrot,.

Tho rforcsrid tricl by spceirl procodure is legrl cs I hove menticnod,
But cvon if we rssume t'rt thore is o nistoke in the proecdure, it is the
responsibility of the judges ond not the judge cdveente, L trirl 48 teo be
done by hurrn beings, £8 thrt is nrturcl th~t thore is often r mist~ko. Thet
is the rocson why there rre three hidrsrchic judicicre in the triclse of
civilized constitutionrl strics, sc thrt, if there is r mistrke in tho
procodure in o ncrmel tricl, tho ~ceuscd is rllored ¢ ecnplein or recorplain,
end if t ore is o misteko in tho substence of the trinl, he is nrllowod to

eproel or re=crnenl, oxeort in the spoeinlly cstrblishod eovrt prrtic] such rs
this cne.

.8 nn oxtrore oxemple, there rre not o for instrnecs in o1l ccuntrics of
tho world thrt on innceont rceuscd wre sontoneed to decth by the misteke dn
vordiet, Dicd the judree of the triel trke responsibi’ity for thrt? Vore thcrae
any ersceé in tho h'story of the jucicirl syston of thc rorld th-t those ju’ges
vore indieted to hove committod rurder? I hevo nover herrd of such erscs.

It is ontiroly cnother thing if thoy ccnstituto erimos fron the ndministrrtive
-cint of vier, But onyhow it is the rosponsibility of the judges. Thore is

no renson for the judge rdvoente tc be rosponsiblo for the ristoke of tho
vordict in ony trirl. I think ovem thc judre cdvoecte in this gourt who
infictod this ercse would nct think thet, so for cs tho rforcsrid tricl proccdure
18 concorncd, the rccusod FURUKI hed no responsibility for it, Still nmore, therc
is no illeprlity or mieteke in the nets of FURUKI rs n judge ~cvoecte, m8 I
stotod befere, Conecorning this 4t is unncecssrry to eite tho thoory cf intont
for tho non-cxdstonee of the erime of ortielo 35 of the Jopencse Crimincl Code
vhich providce the rule of non=exictonec of the erime. I rm convineed thrt

thore is no objocticn to tho f-et thrt the ncte of FURUKI ere foir, logel ond
right.,

Conecrning the oxceution of the sentence, rrticle 501 of chepter 5 "Exccut-
ion" of the Nrv~l Court Mertinl Letv stotes: PExecution of the sentence shrll
be supcrvised by the judpe rdveerie of the ecurt nertinl whieh tricd tho erse

or by the judge rivcerte of the court mertinl to which the exrnining judge of
the crnse belong."

Locording to this stipulnti-n, Rerr Ldm!ynl 1USUDL, whe ranounced the
sontence, ordcrod FURUKI, the judpe ndvoerte, to or ry out the exeecuticn
pccording to tho sentcnec, FURUKI, os the duty of judge rcveerio, frithfully
crrried out this rropcr order of tho exeeuticn, He testificd thet he hed no
suspicion rbout ite lrvfulnees nor melice aforotheught, end he errricd it cut re

hie propcr duty brecd upon the 1rw, I think thrt the commissicn vill hove
rdnittod the truth of hie tostimony.
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Erch twitnoss hrs unnndncusly testified thot FURUKI hnd been eonvinecd
withrut any suspicion ot £ll ne to tho order of oxoeuticn nccording to the
sontence which hrd been legrl cnd propers Not only FURUKI himsolf or tho peoople \

ecncorned with the ense, but clse mn in the Jeprnose mdlitrry ferece nro
convineod Bo,

Le vre testifiocd by INOUE, MORIKLUA, ~nd FURUKI, nfter the cnd of the wrr,
Renr .[dmirnl M'SUDL vre questioncd by Commonder MreKineon, o eaptein of an
inorlean destroyor, ecncerning thoe erso of tho oxceuticn of the nrtives, They
tostificd thrt MISUDL scid ot thet tine thet he uxceutod those nmetives, the
Joprnese subjocts, vho violntoed the Jrrencee 1lris, ofter the wroper procecuroc
of the Jrprnero forecs by the Jeprnosc levs rnd thet he wra net rshemed of it
before mon rnd God, L8 wo ern sce frenm thesc sclf-confident vords of Renr
oAndired V.SUDL, ho wre convineod thot it w-s n~bsclutely lopel. Still mere wore
his subcrdinntos, Could thoy deoubt its lesnlity? Of eourse nct, Espeeiclly
FURUKI eould nct, beerusc ho, rs I stoted befere, eomnlotoly eccrricd cut his
duty of the judgo edveerte withcut cny unlevfulness cr nistrke,

Howover, chorge I nllcpgos thot he eormitted murdor, eond charge II rllogoes
he violnte? the 1lnrs ond cuetors of wr, Upon whot rorsons rre thoy besod?
I enn not help s~ying thrt it is r surrrising znmblo,

Bosides the judpe rdwoectc hre nct yot proved the eorpus delicti, If he
raounce thrt the ret of tho cxcouticnor in errrying cut his offieinl duty by
tho order is guilty, he must prove eithor the giver cof the order hed ne rutherity
te do 8o, the cricr vre fnlee cr the giver cf the ordor mnde use of his subcr-
dincto vith en intont to cormit ¢ erime. Eesices, he rust nlsc nrove in eny
of those crécs thrt the reeciver of the order deroed to ecrry it cut knering thet
it wre unlowful, He must preve it. Hovever he mede ne roference te these
nrttors, It is rcelly ¢ veory inecmprehensible intietmont, Thet is the rcrson
vhy I erll it 2 surnrising proble, |

Spceificrticne 1, 2, 3, 4, ond 5 of Cherge I of this ocnsc strteo thet the
recusod id, wilfully, felonirusly, with premcditrtion nnd nnlice aforothcught,
kill, rnd eruse tc bo killed the mrtives, snd thet ho viclrted Lrtlele 199
of the Jrprnese Crirminnl Codo, The enme spocifierticns of Chnrge II strto thot
the recuso’ did, vilfully, unlevfully, penish rnd cruse tc bo punished by killing
the nntivos, ond th~t ho viclrted the lrms ~n® custore of wrr, But in cny cote
of the recuscd which I hrve strnted boforo, I enn not admit these chrrpee, I on
ccnvinecd thrt theose ehrrpog nrko r scricus nistoko.

.8 I pteted bofere, Rerr ldniral KELSUDL, the cormnnding officor of the
unit in vhich the tricls cf n speeirl procodure wore hold, issuod ~fter the
sontenco the rrorer ordors for the oxccuticns recording to tho stirulcticn of
rrticle 501 of tho Nrvrl Court Mertinl L~w, Thorofore, thesc ordors vore lernl
beth in their forn on? subetrneo., Lnd it wee the duty of FURUKI ns the judge
rdvoente, stipulrted in Nevel Court Merticl L-w, to roceive the crders nnd to
enrry out the cxccuticne, Tho form rnd substonco of those orders were entirely
lognl, FURUKI, the judpo néwvecente could not rofuse thon,
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Then hre the cxoecuticnor any right to ecnsidor vhether there is o nistoke
l in the substoneo of the sentence whieh is the foundrticn of the orcder? No, he {

hne nono ot rll, The higher courts nlcno hrve the right to do it, It is
cnough for tho oxccuticnor to know only vhothor the order of the exccution is
issucd by ¢ logel rothod., Ho hrs no other responsibility in considering the
‘order, Boeides, Rocr Lénmircl VLSUDA, vho issued tho order of cxoccuticn wes the
prosident of tho trirl of the speeicl procodure vho rnncuncod tho sentence, ond
nlso tho suprene commender of the undt, 4nd the order eonecerncé the oxocuti-n
of tho sontonce of tho trinl, Tho recused FURUKI belioved thret this order vrs
rbeclutely leprl), rnd errried it cut cs his duty provided in the 1lew, Is there
cny 1lloprlity, unlovfulness or ristcke in this net? No one eon find it from
eny voint of viow,

Gonorrlly, the substrneo of the erirmo dononds upon vhothor it is on cntd-
socinl oet, It pocs withcut soying thot vhother it is onti-socirl rr nct, cught
to be Aceidod by tho gonernl mercl stendords of the soeiety ot thot time, Can
e roccrnige ony rntiesceirl rets in vhrt FURUKI did4? Of ccurse we erm nct,

Bosides r erire is on unleivful cet, Even if tho net, in outside eprerrnnece
violntes erininnl 1~ , the cet is scnctires lopelly rdnissible or cnforced cs
» duty on cceount of a ecrtein rorson, In such o ense the ret is nct o eriro,

In Choptor 7 "non=cxietrneo of erimes® of tho Joronese Crindnal Coce,
rrticlos 35 to 38 inclugéive provide for it,

Now, I shrll eito tho opinions of MOTOJI, Shinkume, the prosident of the
Surrene Court of Jopoan, ond MLKINO, Eiichi, the professcr cf the Imperinl
\ University cecording to their weorks,

In pepo 340 to 347 of "Theories cf the Jeponcse Criminol Lev®, MOTOJI |
stotes ns follows:

"Chapter 2 ‘cts Done in Leeordence with Love end Ordinencce or in Pursucnce
of » Lopitinrto Busincss (or Occupeticn),

".rticle 35: ".cts dono in recordrnec with levs nnd ordincnces or in
pursurnee cf n lepitincte busincas (or cecupaticn) nre not punishrble'.

" cts dcne in recordrnce vith 1rve ond crdinances cre, of ecurse, not
unlevful rets, because trey rre brsod upen leve and ordinonces, Ve dust under-
stand olso thot "rets done in prrsurnce of o logitincto business (or oceupnticn)
rre n-t punishrble' merns thet tho nets rre nct unlovful "

"i/ets dong in reecordenea with lows rnd ordinonccs! merns the cete whieh,
necording to the provisions of lovs rnd ordinonecs, cre rdnitted to be moturclly
tho right or Auty (including offieinl right nnd cffieinl duty)., ‘'lets done
in pursurnce of o legitinotc business' ncrns ~cts vhich form such businces a8 18
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admittod to be proper fron the point of view of low and the custons of people {
\ in general., Lets in pursurnce of nn offieirl duty belong to the former, opor= '
at’cns dene by o doctor end so forth, belong to the latter,

flects dene in neccordrnee with love nnd ordinonces noons all sete vhich ore
besod upen lovwe, Not only the rightful nets in cecordance tith tho eivil lrv or
business low, but nlso tho ruthcorized rots such ne capturing flsgrent criminnls
in receordrneo Tith tho Lema of Criminnl Prococdure, rots of using vecnons of
spocifie officinle, cte., £ro 211 belenging tothis ectorory. So erllod "o s
rnd regulrtions™ do not cnly nern the rrovisicns of 1lrte nnd crdinrmecs but
rnlso ineludoe logierl soquonece whieh enn be rerscned frem the snirit of the
los end ordincnecs, By this nerning, emorpency defensc (or justifichlo
defonse) noy be ecnsidered os r kind of ret originclly besed upon lrte rnd
erdinrnecs. Tho provisicn of ortiele 36 of tho eriminel 1rv: Aces nothing but
to elorr urn its toros ond secopo. Thoro i8 ne doubt thot en ret in pursurnco
of duty lecrolly roquested sc to be dene 48 en ret brasod upon lros end
crdinrnecs,

"It is immossiblc to ennumcrrto rnd explein the rets dene in recordenecc
vith lrre rnd ordinrnees. I shrll ncke ¢ briof cxplrnrticn concorning cno or
two inportent preblons, rnd vhet I rn goling te strte ero rete dcno ~8 offieirl
duty. (1) Aecording to the lowe rnd crdincnecs, the rete of officicle donc ns
their offieirl duty rro their right o8 toll ras tholr duty, Scro cf those reots
ere directly boscd upon love rnd ropuleticns, For instrnec, in erso of
errosting fleprent erimincls recerding te the rrovisicns of the Lov of the
Criminrl Procofuro, in crso of errrying out tho crders of irrcdirte superiors
(such rs tho cxocuticn of r dorth sontonco, nrrcet of ¢ non=flegrent eri=innl

H by tritten order), cte. Hovever, the follewing rre unleuful rete: Cerrying

out the exceuti-n witlout tke ordor of nn imrodirte supcricr vhen he mast |
reccive the crdor boforo doing so, nrresting non=flrprent eririncls vithout
writton ordor, ote,

(2) Howeveor, thon the order is nn unlrvful once cithor in form or in substonece
cen the cets of the lover ofiieinls done rcecrding to the order be levful or
unlewful? The rnevor ern not be docicded befere the doterminrti-n of tho sccpe
cf tho relrticn botveon the order rnd its obedienee in line cf cffieirl duty,..
I think thrt the subordinrtc offieiels noy Julge the form of tho order cf the
sunor’or but they heve nc ~uthority tc jJudge its substrnce., Suherdincte
offieirls nry judre the fellewing: Whothor thoe ordor issucd by the supericr

ie insidc the seope of the rutherity cf the supcricr; vhothor the corder is nct
inernsistent vith the rrovisicns cf the 1ev® rnd ordincnces, thether the order
ie insidc tho ecore cof his offieir] Aduty, Whon ~11 these ern bo rnsvercd in the
effirnctive ho ern nct rofusc tho exceuticn of tho order cven if tho crdor is
unlriful in ite eubstrneo,

(3) If tho opinicns f tho supcrior rnd the suberdincte cfficinl rs te rhether
tho crdor erncorns the offieirl cduty cdiffcr, the subcrdinnte offieirl rust
nrturclly obey tho interpret~ticn of the supcricr. But no cne hres rny cffieinsl
right tc eorr ¢ ¢ erirc, ~nd rny supcrior ccn nct hrve cny officiel right to
coruit ¢ eriro by noking uso of hie suberdinctes. Thereforo, the subordinrte
officirl, if ho reccrnizos thrt tho giver cf tre order bhrs r orininel intont ~nd
18 trying to nrko use <f hin for comritting r erire, ecn rofuse tc cboy the crder
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(4) Generally, in ordor thet rn ret of en cfficicl ecn be an ret in tho Jino of
Auty, it is nocessrry thnt the officinl hos tho intent to oxercise his offieinl
duty ond right, rnd it is olsoc noecssary thrt the cin of the ret abstroetly
belongs within the scope cf offieinl ripht nnd duty, For instrnee, r jucpo,
according to hle frec convieticn, cnnouncod the finding cf "guilty®, oné the
executicn of tho punishnont tms earried cut ceeording to thet, But aftor the
retricl, the verdiet veos "not guilty", In such n ersc, it is nct porniesible

to sry thrt the feregoing triecl is nct on ret in pursuonce cf cn offielal
dUtr-ilii.

Profosscr FAKINO, Eiichi, in his work "Thecrics on tho Jepenese Crirdnnl
Code, stotos (pp 149=153):

", ‘eots deno in aeecrdrnec vith 1nus rnd ordincnecs: If o certain kind
of ret is stipulrtod in tho levs ~nd crdinnnces to be the right cr the futy,
thesc rots vill nover ecnstituto r erine. (Lrt, 35 Jrprnese Crinincl Code).
For instonce: If tho rots rrc dno tithin the secre of tho right or duty, thoy
nover eonstitute erires, (1) Pursurnee of cffieirl duty. There ore tuo erscs
of pursuing officirl duty: one, in vhich it is by the ordor of r surcricr,
oncthor, o8 his om right, In both ersce thoy nover ecnstitutc erincs, (2)
‘cta of disciplinery mumishrort by o porscn in perontrl cuthority (cets in
cocordenee Tith Lrt, CE2 of the Civil Lew). (3) Jets of mursing o montrlly
forrnged nerscn (Lrt. 1 Insrnce nursing low) (4) ‘et cof errorting flegrent
eriminrls (/rticle 125 of the Lew f Crininrl Preecdure), cte...Theec -cts
ore not erines,

n7, Logitinrte rets: Even if nct fernelly stipulated in the lavs nnd
crdinonces tc bo the right or the duty, the rets which rre nct inccnsistont
vith the penerrl spirit of the love nnd crdinnnccs, custcre of loglerl
soquenees, nnd ~hich de net violrte the sceirl order or the populer mcrels,
rro not unlerful, If ve understand thet the nets in cccordrnce with the levs
rnd ordinrneos rre not forrelly unlovful, o ney undorstend thrt the lepit-
inrte rets rre nct substrnticlly uwnlrcful,

"/s to thie ncint, the Crirmincl Code stirulrtoed only -bout the asets in
pursurnce of r legitincte businces, (Lrt, 35 of the Crin‘nol Code). Hovever,
it is nrt cnly tho rets in pursurnce of r lepitinrte business thet ~re nct
unlrrful, but rleo roy rets which are substrntinlly lepitinrte cro elso lowful.
In cther verds, besides the cets in pursurnce of o lepitinrtc businces, rcis
vhich rre eustererily rdmitted to be lcpitinete or ony other ncts which do nct

virlrte the sceirl crder cr populer nercls, are nlso lrvful rnd ecn never be
erince,"

The rbeve eitod therrics of Dr, I'/KINO cnd Dr, 'OTOJI cre ontircly the
snre, But conecrning this ~cint, nct only tho thecrics of the tro, but rleo
eny othor thocrics cr judicicl preecdents in Joren ore ontirely the semo, rnd
thore are none t¢ the ecntrrry, L& I heve no record beck of judieirl preocedents
nei, I enn not shew themy But I con reintrin thet there is no judieinl precedent
whiech is centrory tc this theory.
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I believe, not only in the strtute 1lowe of Jepon or Gormeny but nlsc in tho
\ crae love of Baplend or United Strtcs, thie theoory is equrlly rédritted ond there \
is ncthing to the ecntrory.

Scetion 640 of Thorton's Crinincl Low st~tcs: %"Socticn 640, Killing under
rendnte of lrw justifisble, Tho oxoeuticn cf melefretcrs, by the porsrn whose
office obliges hir, in tho rerferrcnce of mublie jurtico, tc mut these te derth
the hrve forfeited their lives bythe lare oo@ vordict cf their eovntry, is on
ret of nocoesity, vhoere the 1lrv requires it, But the ~et must be under tho
imrodirte precont of thoe low, cr eolsc it is net justificble; rnd, thorefere,
wentonly tc k1l the groctest of relefretors vithout spceifie vrrreont veuld bo
mardor,. .nd r subeltern ern only justify killins rncthor cn the ground of orderg
fron hie surerior in cnscs where the crders were lewful, .8 ve hrve soon, a
verront thet is vithout ruthority is no defonso; though it is othervwiso vhen tho
defocts rro mercly forrmol,"

The ordor to corry out exceutions piven to FURUKI, the rccused in this cree,
wrs brsad upon the sentence f tho sroeirlly cstrblishod court merticl, re I -
monticned bofere, The glver of the order vwre Rerr [ldmirnl M/SUDL, the imrcdirte
superior of FURUKI, rnd tho convener of tho court merticl, Boeides, M SUDL hed
the officinl duty of prosident the sottlcd the econsult-tirn of the court mertinl
end nanounsed tho sentonce, FURUKI hrd the offieinl duty of Jjudgeo rdveente in
the mroceduro, end the exceution of the derth sontence vre rlsc his offiecicl
futy., It is elcrrly stipulerted in ~rticlos 96 rnd 501 cof the Nevel Ceourt
Mrrtirl Iew, Rerr Jdmirel WEUDL hod tho logitimrte outherity to glve tho :
ofdcrs, rnd FURUKI vrs the logitimrte roceiver of the order., So, it wrs FIRUKI's
duty stipulrted in the lrw to errry it rcut, rnd it 18 ~leso rn ~et in pursurnce

t of r logitimrte cffiecicl duty,

Tho order wrs, vithcut rny doubts, legitinrtc both in its forn end sub-
stonce, [nd, I hrve olrordy menticned, FURUKI wes absclutely c: nvircé?® thet the
order was lnuful, ond he hrd nc suspieicn rbout it vhotscever. Thorefeore,
cceording t- the nrovision cof rrticle 35 cof the Jrprnese Criminel Codo, the
ret of FURUKI is no erime ot rll, I strongly moint-in thet tho erecificrticns
cf Chrrges I end II which nllepo him to heve violeted -rtielo 199 of the
Jepenoeo Criminrl Code rnd the lows rnd custors of wrr nre nct prorcr cnce rnd
thrt the rccuscd ocught to bo not puilty under hoth Chorpos.,

Llthough I think thrt my nsscrtion of nct puilty of the recused for the
spocifienti ns of Charpes I rnd II is sufficiontly elerr, I world like to strte
ny cpinion furthor for Chrrpe II whieh rllopes thrt the recused viol-tcd tho
lrvs ond custems of vrr,

Tho judre rdvoerte pointcd cut thrt the levs rnd custers of vrr vritten in
Chrrro II cre bresed upon H-pue Conventicn Mo, IV of 13 Jenurry 1907 vhich
erbedics ropgulrticns roermecting the love rnd custems cf v~r on lond,
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Chapter 2 Spy of the srmo convention:

irticle 29 strtes: ™A porscn ecn cnly be considered o spy vhen, acting
clrndostinely or felse protonce, he obtains or endervors to obtrin informnticn
in the zono of » belligeren, with the intention of communiceting it to the
hostile perty. Thus, soldirs nct worring r disguise vhe hrve penetrrted into
tho gone of crerrticns of tac hostile rrmy, for the purpcse of obtrining infor-
meticn, rre net considered enices, Similrrly the followirg rro not ecnsiderad
splos: Soldicrs ond eivil:nne, errrying out their mission oponly, intrusted
ith the Aelivory of dospr’iehos intondcd either for thoir om rrmy or for the
onery's rrmy, To this elrse holeng likerise perscrs in bollocns for tho
purposo of errrying desprtebos rnéd, pencrelly, of meintalning comruniertions
betweon tho difforent rerip ~f rn rrmy of ¢ territory.t

Irticle 30 strtes: ™. spy tnkem in tho ret shnll not be punishoed vithcut
provious trirel.%

The definition of s is clorrly shoun in thoee rrticles, /ceording to
the stimilrticns, the ce s of 13 notives vritton in Epeeificrticns o to §
inclusive, of Chrrge II do nct cdmit them to bo spics,

The rerscnes vwhy thor vorc munishcd aro not thrt they wore spics, but thrt
thoy comritted such erircs in viclrtion of the Jeprncee Crimdinel VYede ~nd the
Jonnnoso Nevel Criminel Codo cs: erimes roleting tc oxtcrnel wer, crimes of
cestroying militrry goods, erimes cf homicido, crimes of doserting to the
encey = theeo purely demeetie erimes, Tostimonics ef the vitnessce ecineddo rs
to thie roint., The torm of spy hoproned to be uscd, but the torm is uscd e the
term in dcmeatie erimes, Thercforo it ie ele~r thrt they woro not runishod by
the roracn thrt thoy viclonted the lovs of wrrfrre,

Of eccursc, thoy nre rlsc nct spics erupght in tho very ret cs stipulrted in
ertiele 30 of the Hrpue Convention 1907.

Therefore, Chrrge II which nlleges this ense re ¢ vioclrtion cf the love ~nd
custors of wrr is vido of the mrrk rnd docs nct hit it ot £11,

Tho epirit cf this "Rules of Lend Worfrre" is to strietly timit or restrict
the scope of punishing epies, bocruso r bellirorent is rpt to punish his cnory
rnd noutrrl rorscre hervily by videly interproting the ~ets cf e~ies on recount
of hestilities. Thoy cro nct stipulrtions which entieiprto the erimes cf
rersond w'o viclrtod thoir domostie levs, Thie is the ense im vwhich notives,
the subjoets cof Jnnen, wera punishcd for the rorson thrt thoy viclrtoed thoir
demostie 1o, Thoreforc, Chorge ITI of this erec, vhieh rllopos thrt the ~coused
viclrtod tle leve rnd custeras of rrr 18 ontirely nonscnse,
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If we rssumo thot the lars nnd customs of wer are ocpplicoble, it is unlovful
to punish the rceuscd, beeruse thore is no provisicn for punishmont in inter-
netionel lew, When! he ought to be punished on any reccunt, thore is nc cthor \
ury hut to erply domestie oriminel levs for his runishment, But, rcccrding to
retielo 35 of the Jeprnoso Crimdnnl Lewr, the rete of the cecused dc nct
ecnstituto » erime, Vhen vo see the rarcgroph of Wherton's Criminel Lew, ve
find thrt, cven in the ersc 1ove of Englend and United Stetes, his nete rre
leprlly pormiesible rs o mrttor of eoursoc,

Concorning the runishment, artiele 54 of the Jonencso Crimincl Cofo stetcs
"When o single net results in sovorel erimcs or whon the rmenns or result of
committing r erinc ecnstitutcs rmother crime, sentence cf the prrveet punishnent
shr1l be given,™

This provisicn rmenns thrt if n ecortein ret viclrtos soverel rrticles, tho
grrvest runishront cmeng thor muet be epplicd, rnd thet the ret rust be
punishod re ¢ sivgle erino.

Horever, - hat tho necuscd hed dene ves ono fet net toe difforcnt reta. In
spite of tFrt, the presceuticrn rllcgee by the tc cherges thrt tho reeusod
ecrrittod tre Aiffcront erimeos. Exceovticn of the dorth sentonce by F'° UKI wrs
rn ret on offieirl Auty lorelly in cecordence trith the leve r~nd ordincneces.
Therefore, crticle 35 of the Jrrencse Criminel Code 18 rprlienble tc this ersc,
cnd vt ke did i8 nct n erirme vhotscover,

Ls I rrgucd in deteil ~bove, tho net of the recused of this ccse doos nct
ernetitutc » erirc from cny peint of vier, I meintrin vith ~bsolute ccnficdence
thrt Spocifierticns, 1, 2, 3, 4, end 5 cf Chrrge I end Specificrticns 1, 2, 3,
4 rnd 5 of Chrrge IT rro nrt rreved ond the cecused is nct guilty cf orch of
tho chrrres rnd epceifiecticns,

Lestly, I would Jike to rdd » fow werds concorning the tostimony of
SHIITOYE, Sonjiro, the vitncss of tho rrosccuticn,

Te friled tc surmon SHINTONE, Sanjiro, os r vitnoss for the defonso, but
vo rro thenkful te the nroscentirn for teldng hin dgto the ecurt.

Tho reeclloeti-ns of the vitness ore nct elerr ~nd his tostincny is vrpguoe,
sc thrt 4t ie diffiecult tc bolicve his testimony re it vrs. But in his
tostireny the felloring rre eortein,

1, FURUKI, Hidcerlu surcrviscd the investiprticn ¢ f the pntives' crsce, ond
sftor corrloting the investigrticn, he strted his cndnicn rt the deliboreticn
recerding te the investiprticn.

2, [t tre deliborrticn Rer Lér rel P'SUDL, Ceptrin INCUE, Lt. Cordr.
SHTITOIE rnd Mejor FURUKI werc prosont,
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3, Rerr Ldmirnl MASUDL stotod thrt ho mould ecndomn these nrtives to denth

ocecrding to the lave, But SHINTOI'E strted, "It is pitirblo to punish them by

denth beeruse they hrd ecoperrted mith the Jeprncse fcrees s well, Llso it A
it discdventopecus t- losc oven onc prtive rt the tine of fccd erieis, In

crdor t-fight out this ver, it is rrthor nocessrry tc noke thon werk for food

rredueticn thon te ecndern thom to dorth, For those rocscns I hope th~t they

7ill nct be eondorned tc derth.™ The opinicrn of Fejor FURUKI ves tho srmo cs
his, But Rerr ldnirnrl M!SUDL firrmly strted, "When we punish r erire ncecrding

tc the lowe, it is improper t¢ ccmsicdor the levs in ccnnoctirn with cther
cireunstrnecs, If vo de it in such = vor, nilit~ry diseciplinc vill be entiroly
dostroyed. Thourh it be pdtirble for the neotives, veo ern not helr punishing
thon by the lers," SHINTOIE feolt scrry fcr it, but be eculd nct help it,

Lecerding tc this, if orny other oxrressions rre uscd, it is quite clerr

vhrt the rositicns of 1/SUD.L, SHINTOIE ond FURUKI were end vhrt thay did, Not

cnly is the testimcny of SHINTOLE met inecnsistont tith the testinmenics cf cther
vitnosscs, but slsc it su~-crts then. Thorefore, the fret ond my opinion
ecncerning this erse vlhich I strted befcre hrve been confirred rrein by then,

I mould like to strte o pin:

The rrocodures of tho speeirlly csteblished ecurt merticl vhich thoy
errriod ort hrve in foct acro frults ecrrerod 1ith the reguler preecdure.
Especeirlly, meny frults ecn bo ecuntod if ycu cormrre it vith such ¢ corplote
ccurt 08 this cno, But the imrcrtent thing is net the form but tho substrnee.
It Ac~cnde upon hor errefully the erso is dorlt with, I bolieve thrt 'vcu ecn
rdmit thrt it vre the bost preecdturc they eould crrry cut in the rressing
bottle fi0ld of the time, This is ndmittcd by thoe prineiple cf nccessity cs
stipulrtod in rrtiele 37 cf tho Jeronese Criminel Code,

Tho proecedurc of trinrl @diffors in eorch country reecrding tc the differcnce |
of thoe jucdieirl system, the derree of civilisrticn, rrnnors end custcrs,

In rn fmoriern trirl, tho jupes knov ncthing cbeut the erse whrtscover
whon thoy gc intc it for the first time, ond, rcccrding to the f-ete intre-
dgecd by tho ju'pe civeertes ond defense ccvnscl, thoy rrke the judemont,

I. o rrineiple, the vordict ie cdoeidcd by the vete f the judpee, Whilo in the
cfrron trirls of Jr-cn, juros rlry o ddeteterial rele in the ecurt, Before
the triel, the investirrti-n of the erirme is rede mestly by the pelies rnd
juéro cdveerte, rnd tho cuty of the judpe nfveerte et tho tricl ds 1o incict
tho erirc rnd strto Fie orinion = thrt is 011, Lt tho ccurt, tho cxrminrticrn
of tho eriro is chicfly by tho rresi“ont, Tho ju rment is mrdo by his frec
ccnvieticn = thrt is tho ernvicticn is nrde re the yresident likes ond nc cne
ern intorvenc in: 4¢, Of coursc, thore rre three judros ct the lcecl court

cr tho court «f ~rvcel, fivo rt tho surrcme ecurt, rné¢ one of the judgos is

tho prrosifont, cthers rre jurics., If tho opinions cf these juries dc nct
agroc, £ ecnsultrtinn is Feld., The judrmont ie not made by vete re in the
Lmoriern systom, but by tho dceisicn of the prosidont, In tho rreecdure of Rerr
Lanirs) M/SUDL, I think ho eprlicd t'is usurl triel systom. I roquert thrt yeu
r11) heve ful) ecnsidorrticn ns tc thie ncint,
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Ls I etrtod bofere, the tue rets of FURUKI: 1, porticipaticn dn the trinl
r8 n judpo edvcecte, 2, Tho oxceuticn of docth sontoneo r& on exocuticnor, cro
\ Joprlly rnd ontiroly brokon, Hie duty ns tho judro névcente cre commcsed of {
tis rets from the bepinning of tho invostip~tirn ti11 the indietrent, snd thoy
rro eonpletoly lerrl rete vithcut eny unl-vfulness cr ristrke frem the peint of

vior of beth 1~v ~nd fret, Conecrning the oxcouticn of the sentonec, the

erder of oxocuticn is lruful in form ond in substrneo, tho rethod of the order
is lovful, rnd thereforo it is complotely on ret on officirl duty in reecrdrnge
vith the leve end crdincnces. If thore mirht be scme nistekes in the ecurt
rrococurc, tho reepensibility for tho mistcko }ios upon the prosicdont of the
ccurt, rnd :nly thc hirher ecurt hrs the rutherity tc judro it. Js I stetod
befero, the judpe révcerte or the oxocuticnor cnn not be ecneornod vith it

enyvey. Thorefore, there is nc rorson thrt FURUKI rust tcko the rosprnsibility
for it,

Lestly, I weould 1ike to roquest ycur ecnsicdorrticn fer the chrreetor of
tho ceecuscd, FURUKI, Hidcsaku, I think you vill hove clescly rereoived hie
chrreetor during this tricl,

Ho tre ¢ plous pen, ho tos in ecntret vith his ren ond netives with leve
rnd foith, sc th~t overreno vrs rever by his bonoveloneo, His subcrdinrtos
loved him c8 if be hrd heon their frther, ond net » fou of thon woro willing to
srerifice thoir lives if it sorved him, Horevor, he dicd nct mind deing o
th-nllcss job if it scrved his ren, MAltheugh ho is new in tho stockrde, he
ije¢ rmodous rhout his ren dey ond n'pht, His effocticn tourrd the netives
vere elorrly shorm in his tostimony, No one of the nrtive vwitnosscs of the
prosccuticn spoke 111 cf hin,

i Ls you hrve horrd in his strtomont, he Joft his wifo rnd ¢ child of 3
menths cld rt home ond ‘-ont te the frent, They hrve hed mo chence to noct cprin
during thorc soven yorrs. His wifo rnd scn lost thoir hcuse beeruse of an cir |
rrid, end, living in the house of cther reernle rnd borring the hrrdshirs of the
lifo, thor rre locking fortrrd t- his roturn of this men vhe is their husbrnd
~nd thoir frthor. I ern nct but shod terrs when T sce the misfertuncs cf this
ex-rnilitrry ren,

Merbers of the comrissicn, I bop rou rs the dofonse counscl for the recuscd
snd olsc r8 ¢ Jorenoeo, thot “cu will hrve erreful ccnsicdernticn for whri I brve
just sri®, th~t yru vill find bin nct puilty ~nd thrt yeu v111 7ive hin r chrnece
tc vork ~rrin fer tho poorlo of.sceloty.

CERTIFIED TO BE A TRUE COPY LXTIOTO, Yuichi
i..., V Knny Atad V5K e

£




-———

\ CLOSING ARGUMENT IN REHAIF OF THE ACCI i
DEFENSE COUNSEL, SUZUKI, SATZO

Original argument appended to the original record,
Certified translation appended herswith marked "GG,"




Suzukl
[ Gﬂ.(i] ‘w -

CLOSING ARGUMENT

IN BEHALF OF THE ACCUSED, FURUKI, HIDESAKU, \
\ delivored by
DEFENSE COUNSEL SUZUKI, SAIZO

Progidont and morbors of tho commilssiont

Sinco tho trinl of tho prosont cnsoc commenced at the beginning
of March, apnroximntoly thirty-one days of horring have been heldd and
todoy the opportunity to dellver thé argumonts of the defense has
cong. I nmust cxpross ny doopost respect to you all in gronting us
such o long session in thoe eorofuly deliberntion on ona defondant,

The cxccutions of Janluit natives for which tho accused FURUKI
is chnrged in this ersc wero originally not of a noture to bo prosccuted
ae orioos * boforc thie court and to be tried in order %o recch a
finding of gullty or not guilty on thom as an ordinary eriminal
coee or war orimes ensc. This enso should not hove boen recorded
in the legnl proccedings of this court, but it should hnve been
recorded morcly as a lognl execution of nativo eriminals togothor
with tho name of Roar Adniral MASUDA, Nisuke in the last page
of Jaluit!s bottle history, which undoubtedly will becomo in the
future important data in the military history of the war. This 1s
the etoarting peint in rmy argument in behalf of the nccused and
as you shnll notc will ecnstitute rmy donelusion,

In Chnxrge I tho accusced, Furukl, i1s chargod -rith murder and eecch
specificrtion thorcof cllocgus that FUR'KI, Hidesakn, thon o major,
\ I.J.A., anttrnchod to tho Sceond Battalion, First South Sons Botache
ment of the Imporinl Jopanese Armod Forces, nnd vhile so scrving ans ’
the commanding officer of the Sccomd Battalion, at Jnlult,ifoll,
did during the present 7nr -ilfully, feloniously, with premadita-
tion and molice nforethought and without justifiable cause, kill
unarmed natives of the Marshnll Islands, this in viol~tion of the
crime of murdor providod in article 199 of the Jeprncse Criminal

In cherge II the accuscd, FUR!U'KI, 1le chnrged with the corime
of violatirg the Lowe and Custore of "ar, nnd each speelificntion
. thoreof alloges thrt tho anccuscd, FURUKI, while serving as the
C.0. of the Second Battrlion, First South Sors Detnchment of the
I.J.A. ot Jaluit Ltoll, d4id during thie presont wor on Jnludt
Atoll, wilfully, unlavful’y and without previous trinl punish
end cause to be punishcd ne sples by killing native inhabitant of
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the Marshall Islands, this in violation of the laws and customs of war,

Before going into the detailed and conerete argument as to whether
he is guilty as to cach specification of both charges, I would likeo %o
clarify the logal rolation between the Empire of Japan and Jaluit Atoll,
HMarshall Islands and its native inhabitants, at the time this case oc=
curred,

Tha formor German Pacifiec Islands lying north of the Equator
including Jaluit Atoll were occupled by the Japancsc Navy during World
War I, and as a rcsult of the Allied Conforcnce held in London in the
yoar 1919, the area was mandated to the Japancse Empire. And in Dacem=
ber, 1920, the Empire of Japan formally accopted the Class C Mandate
from the Leaguc of Nations. Thercafter, as stipulated in Article 22
of the Loaguwo of Nations Covenant and Article 2 of the Mandate for
Japan, the Japanese Empirc posscss full power of logislation and admin-
lstration ovor tho torritory and ms an integral portlon of the Empire
came to rule it in accordance with the laws of Japan. In the charter,
it was provided in Article 2 that "thc mandatory shall have full powor
of administration and logislation over the torritory subject to the
prescent mandate as an integral portion of the Empire of Japan, and may
apply the laws of tho Empire of Japan to the torritory, subjoet to such
modifications as eircumstances may requiro. The mandatory shall pro-
mote to the utmost the matorial and moral well=-being and the social
progress of the inhabitants of the territory subjcet to the prosont
mandate,”

Now, what was the naturce of the rights Japan had over thosc
mandated territorics? I shall explain this, in accordance to the
theory of OKADA, Ryoichi, a Japancsec scholar on Intecrnational Lawe

Bascd unon the rights provided in Article 109 of the Versailles
Trocaty, tho principal Allicd and Assoeciatod Powers divided the former
Gorman ovcerscas territorics botwoon the victorious countries, Some
were given —osscssion as outright anncxation while others were granted
under the title of mandntod torritorics of tho League of Nations. On
July,8, 1919, concerning the territorics subjcet to mapdatory admin-
istration, the Mandate Commission appointed by the principal Allicd
and Assoclated Powers mect in London and decidcod upon the contente of
the various mandates which were lator proposed to tho so-called
mandatories which wore Japan, France, Belgium, England, and its
dominions and worc also proposed to the Loaguc of Nations, After
the approval of the former and confirmation by!the lattor had becn
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given the Class "C" Mandate was formally set forth in December 7, 1920,
and Class "B" Mandate in July. 20, 1922,

Both Class "B" and "C" Mandates acknowledged that the so-called
mandated territory and that it should be administered as an integral
porticn of its territory in accerdance with the domestie law, subject
to some administrative limitation only in the interest of the natives
of the territory and peoples and countires of the League of Nations
cther than the Mandatery., It was provided that the Mandatory should
make an annual report to the Council of the League of Nations, with
regard te its administration and also that the consent of the Council
of the Leaguc of Nations was required for any modification of the terms .
of the present mandate.

Therefore, among the varirus eountries that recoived the distri-
bution of fermer German colonles after tho numerous conferences of the
principal Allizd and Associated Pewcrs which were held during May
75 1919 to Scptembor 5, Portugal was given the territory ™together with
complote sovereignty" and Japan, France, England and its dominions
which received distribution of the territorics under the title of
the so-called mandanted territorles. They should be construed as
having recolved distribution of these arcas as territorics. The
only differcnce lylng botweon the two types was that in the so-called
mandated torritorics cortain obligations wore roquired. This obli-
gation meant that the Mandatery hod to adopt certain administrative
mecasures in the intcrost of thoe natives and other countrics of the
Leaguo, and in exercising thosc measurcs tho Mandatery was to receive
to a certain extont tho supcrvision of the Leaguc of Nations, Thio

i so-callod mandatec was a mutual agreement with the League of Nations
that the above administrative mcasures would be follewcd undor the |
supcrvision of the Leaguo of Nations, Tho fact that the substantial
contents of tho mandntc was deocided by the prineipal Allicd and
Assocated Powers and also they ferget that it formally booame ef-
footive after tho approval of the Empirc on tho ono hand and tho
confirmation by the Loague of Nations en tho ethor hand, T boliove
proves thoe compositien of the mandeto,

Noxt, wo shall sco citizcnship ef what country thesc natives
living on the Japancsc Mandatod Seuth Sca Islands, including Jaluit,
hod: It was proper for these natives, who no longer came undor tho
sevoreignty of Germany in accordance with Article 199 of tho Vorsailles
Troaty, to lese tholr Gorman cltizenship, Thm the quostion ariscs
whether they acquired tho citizenship of the Mandatery, namcly Japah.
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This point is not madec clear in the articles of the Mandate to Japan. {
\ Article 22 of tho Longue of Nations Covenant also evades o straight- ;

forward answor and morcly providos that the Mandatory shall excreisc

"dutice as tutclage" for the nativo inhabitants. In casc of "Class "B"

and Class "C" mandates concerning former Gorman colonies and also

Judging from the contonts of tho mandato, the "dutics as tutelage®

means that the mandatory excreisce legislative, judieiary and administra-

tivc powers and governs dircetly. By no means i€ it construcd to recog-

nizc international porsonality in tho natives of the mandated territory

as awhole and that the mandntory lcads and assists thom. But rather,

it moy be undorstood as having given them the status of being subject

to tho sovercignty of Japan as an integral portion of the peoplo. of

Japan, whon judged from the nature of rights cxoreiscd hy the Empire

of Japan ovar tho mandatcd territories. Therofore, from the view of

applying war-time Intormational Law, those torritories, I belleve,

should bo treated ns quasi-territory of Japan and the natives as

quasi-subjocts of Japan. This principlo has boen hithor$o recognized

in the Class "C"™ mandatos,

In March, 1922, the Military Govornmcn® which had hithorto ox-
crciscd powor was abolishod; and tho South Sea Govormment Organization
was cnactod in accordance with Imporial Ordinance Ne.107, issued in
the ycar 1922. In April 1, 1922, the South Soa IAland Governmcond
Officc was establibhed in Palau and the Chief of the Office cxercised
administration over all tho South Sca Islands. Branch offices wore
established in wvarious important placcs within dhe torritory whiech the
Chicf also administered. Accordingly, the Jolult Branch office of the

A South Sea-Govermmont was set up in Jnlult and administrative affiirs
concerning Japancse civilians and native inhabitants in Jaluit were |
handled. Judicial affairs wert handled by the South Sea Government
Court which was immedintely attached to the Chief of the South Sea
Government. Thero was a highor ecourt in Palau., Jaluit had no court

so it camo under tho jurisdiction of the South Socas Local Court locaoted
it Ponapo.

I1

Secondly, I shall oxplain the rolation betwoen the Martial Law of
Japon, a statuto law, and Jaluit Atell, Prior to tho proscntation of the
dofonse's case, the anccused requasted the comrission to take judicinl
notico of the Japanocse Naval Criminal Code, Court Martial Law, and the
"Martinl Law®™ of Japan. But our request in regard to Martial Law was
not granted. The Martinl Law of Jnpan is absolutcly of the some nature
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as the Naval Criminal Law and Novol Court Martial Law is rn existing

laws It 4s the basic law for proclaiming Martial Law and in which 1|
| is provided such mattors portaining thercto, such as when martial law is

proclaimed, who hns authority to do so, nand with what authority the
C. 0, of a district undor such circumstances is empovored, It is
difficult to understand why judicial notice was not token cf the
martinl law which is n law cotunlly in force. This Martinl Law was
Penncted by the form of DAJOKAN FUKOKU (Prime Minister's Proclamation)®
and this was literally translated into English as Prime Minister's
Proclamation, so I boliove it wos misunderstood as being a temporary
proclamation of Martinl Law instend of a stotute law. I would like to

toke this opportunity to cxplain a 1ittle further concerning the
form of Japanese statute law,.

When this 1aw eallod Martinl Law was cnactod in the yonr 1882,
Japan did not hav:s as yot tho parlimentary (Dict) system, se all
lawe were cnacted and promulgated under the form of the above men=-
tioncd FUKOKU (Proclamntion) of DAJOKAN (Highost Government Official
corresponding to the present Piime Minister). Later in 1889, the
Constitution of Joapan wns onaded and promulgnted. Thus, a system
wos established whore all laws, as n principle, were sanctioned and
promulgated by the Emperer after obtaining the npproval of tho Dioct,
There was an exception, howover, that, in accordance with Article
76 of the above mentioned constitution, statutc laws prior to the
enforcemont of the constitution would retain thoir validisy as ef-
foetivo low, so long ns thoy did not confliet with the provisions of
the econstitution, This law enlled Martinl Law enacted nnd promulgated
under the form of DAJOKAN FUKOKU (Prime Minister's Proclamntion)has in
4 asccordnned with Article 76 of the rbove mentiensd constitution the same
validity and charncteristiec as a law enacted and approved by the Diet, \
and theroforc it was an offoctive existing lanw, at the time this ease
oecurred on Jalult and in 1941, this law eallud Mnrtinl Law was enforced
in tho torritory of the South Sea Island which had boen mandnted to
Japon. (Matters concorning Martial Law and Roquimitions in the South
Sea Island, issued Decombor 13, 1941, Imporinl Ordinance No. 1919).
Therefore, this law cnlled martial law tms effective on Jaluit Atoll
nt the time this case occurred. As to this point, I request your
special considoration,

1

Tho judge cdvoc~te in his oponing statement has stated that the
case 1s simple and tho facts comparitively cloor. Mony witnosses for
the prosccution have boon summoned. But, from whot enn be gathered
from the t stimonies of these witncsscs, tho prosccutirn has completely
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falled to prove the cerpus delictl ef tho crimes alleged in Chares I A
\ ond II. One fact thnt became mest clear from the testimonics of
these yitnosscs mas that tho enscos ellegod in Charges I ~nd II wore
ontircly idontial. In no ways hnve the facts boon explicity proved,
that tho necused, FURUKI, did unlawfully without justifiablo cnuso kill
the thirtecn nntives whoso nomes apnear in tho speoifiertions., Quiteo
to the contrery, the frnete roveel that all of these notives killed,
woro eriminnls given a doclsion of n dernth sentoneo ond tho nccuscd
FURUKI whe had boon given an order as cxocutioner to exocute tho
sonteneo, had merely shot and killed them, However, it can be as-
sumed from the teetimonics of the witnosses for the nrosccution,
SUGAHARA, AKIZUKI, TANAKA and UTSUNOMIYA that FURUKI shot and killod
o totnl of ninc nativos: threo Jaluit natives in the middle of Junc
1945, two Jaluit natives in the middle of June 1945, two Jaluit natives
in the end of July 1945, two natives in Lugust 1945. All took place in
the coconut grove #n Ainoman Island, Jaluit Atoll., I say assume because
thoy did not see the aeccused FURUKI in the nctunl amct of shooting an
Klling these ninc nntives. Thoy morcly saw the corpess when they buried
the bodics at the place with FURUKI, immodintely ~fter the shooting.
ind what the names of tho nntivee were, the witnesses did not testify.
Witness UTSUNOMIYA alone identified the two natives hc buried:. ns being
a man and a woman and thnat it wrs only after the end of the war that he
had learned from FURUKI that the man was Melein and the woman Mejkane.
Therofore, it can be concluded from 4he tostimonies of these witnesses
that the facts brought out do not immodintelr prove that $he nntives
whose corpses werc buricd by the witnesses wore the same natives mentioned
in each of the specifications of the charges in the present case, Like-
i wiso, tho testimony of SAKUDA and KADOTA, both witnocsses for the prosecu-
tion only proved the frllowing fnets: The thirteon natives whom the ac- l
cused FURUKI has becn alloged to have unlawful'y killed, namely Lesohr,
Kohri, Kozina, nand onc whose name is unknown, Arden, Makuil, Tingrik,
Chutn, Chonmohle, Mandaln, Laperda, Mejkane and Mclein, all hnd committed
erimcs nnd wore sentonced to doath by Admiral Masuda then the C.0. of
Jaluit Atell,, SAKUDA and KADOTA only testified that thoy hcard the ac-
eused FURUKI say he- had cxecuted the thirtcon nntives who wore sentenced
to denth. It wns not roveialod in thnt tostimony that they had actunlly
witnessed the shooting and killing. Therefore, the only evldenco
| produced by the prosccution to prove dircetly thnt the accused FURUKI
actunlly did kill these thirteen natives, wns the nccused's own stnte=
mont submitted to an American judiciary officer on Decombor 3, 1946.
According to this statomont the nccused FURUKI admits thnt ho hod shot
ard killed the thirteon natives, but he strtes in the very beginning
of this stntoment, "I, nccording to the orders of Admiral MASUDA, C.O.
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of Jaluit Defense Garrison, in tho ycar 1945 exccuted the native eriminals

who were sentenced to death by him." Weo must not overlook the fact thnt he |
\ contends here sha% the shooting and killing of the natives wns an execution
of the decisionof the death penalty and thnt the exceution of death sen-
tence is one phase of oxocution of law. Evon if denth of nnosher is
incurred by this nct, the red is not unlawful, and docs not constitute
a erimo. Thereforo, this strtemont of the accused, FURUKI, in no woy
offers any ovidence that he hnd eriminal intent to commit murder. On tho
contrary, this statement denics this eriminal intont. This stateoment
may ~rove thet FURUKI shot and killed #hirteen Jaluit natives 6f the
instant . casc, bub 1% doos nod prove murder. Rather, it sorves as onc
ploce of cvidence to prove the non-constitution of the erime murder.

Purthormore, tho prosccution hns fniled to prove that the thirteen
Jaluit nntives, shot and killed by the nccused FURUKI in theinstant
case, were splos or werc shot and killed as spiles. Tho tostimonics of
SAEUDA and KADOTA both witnosses for the prosccution also have not cs-
tablished the fred that these Jalult natives shot and killed in dhe
instant canee, acted as spios, to say nothing of the fact that they
were capturcd by the Japanese armed forces in the netual act of spying.
"itness KADOTA testified thrd Mojkane roceived orders from Melein
to gothor intolligonec on the Japancse armed forces in the outlying
islands, bud thore was no definitc dostimony ns to whother Mejkane
epled or nod. It has nod been proved thnd Melein and Mojkanc had been
oxocuted as spies of the hostile power. On tho contrary, k% has beon
proved that $he thirteen nctives had bocn punishod as eriminanls of
Jopan, viol-¥ing the domestic laws such as the Japaneso Naval Criminal
Code, the Jopanecse Criminal Code, otc., It is worthy %o note also that the

! prosccution attompted to deiyy theract of spying on the part of Mejkane,

Thus the prosecution has failed to ~rove the corpus delicti of
the crimes alleged in cach of the specificrtions of Charge I and ench
of the specifications of Charge II, Therefore, the accused should be
acquitted on the ground that both charges and ench of the specifications
therein served ngainst the nccused have not boen sufficiently proved.

w

it first the judge advocote commented in his opening statement, e
see FURUKI occupying the choir of the nccused, as a murderor of thirteen
innocent Marshanllesc. But in course of tho examinntion of the commission »
. the figure of a murderer gradually fandcs away. Finally, tho real and
' original fenturcs of FURUKI are revived; thnt is, he hnd nccording to
Admiral MASUDA's orders carricd out the oxocution of tho native eriminals
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who hnd boon sentenced to death bty the Specinl Court Martinl in whieh Admiral
| Masudn, the C. O, of Jaluit porsonally presidod as President. Whon wo {
sum up all the testimony and evidence submitted before this commission, I
am convinced that this conclusion is correct, and I firm}ly beliove that
this was the truth of the actuanl haprening.

Now let us contemplnte the subject of the donth of Admiral MASUDA and
the truth of the instant case. After the ond of the war Admiral Masuda com-
mitted suicide on Jaluit. T belicve this ¢vent was most unfortunate for the
accused FURUKI. If Admiral Masuda were alive now, FURUKI's position
would have been clearor. As Admiral Masudn is not alive, all of his acts
have been rogarded intentionally or ummittingly ns FURUKI's act, Mowo-
over, what's further unfortunnte 1is tho possibility of FURUKI being
projudiced by some perhaps bolioving that Purukl is shifting the blamo
for his disadvoantage to Admiral Masuda and ovading his responsibility;
and sinco Masuda no longor lives, to bo lookod upon with suspicion that
FURUKI and his subordinates arc wilfully fabriecating fretm that will be
boneficinl to him. To Furuki, this is most ineredible and voxntious.
FURUKI is a man who may take the responsibilitics of others, but never
plnces them on another person, and I believe he wouldn't droom of doing
this. To think of placing tho blomo on fidmiral Masuda who ho still deeply
rospects, is cntlrely out of the quostion. On the morning of the first
day of the trinl, he showed mo a poem which he had writton. Theidea
of thé poem wns that FURUKI rospected Admiral Masuda like a father 4
and that the Admirnl was always beside him and encouraging him,

The judge advocnte prosented an investigation document which had

4 absolutcly no relation to this instant case, and read portions of it in
which FURUKI changed his statomcnt beforo nnd after the death of Admiral
Mnsuda. The judge advocate by using this tnctic trled to impress tho Com- i
Mission with tho fnet thot tho accuscd FURUKI in this instant ecasc had
changed his statement. But FURUKI and nll those who were related to
this easc, werc firmly convinccd that tho prosont native ease had boen
donlt with undor Admiral Masuda's logitimnte authority and proper
procodurc, and that there wns nothing whatsoover about whéther to
feel guilty. Even if tho question should rise, it wns a pursly domestie
issna nnd thoy did not dreom or think thrt it would be tried in o foroign
court as o war crime. Thercfore, there wns no need for FURUKI to cvnde
his responsibilities or to lic or fabriente anything to lighten it, For
instance, it ap-ears that the Judge Advocate wns prejudiced and thought
that Masudan's judgment popers concerning the notivo eriminal were some=
thing fabricated afterward. If the judgment papers did not oxist at
. thrt time and werc thought out to make it apnear ns if they nctunlly

oxisted, I should think it would have beon a little more apt. Its
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form would not be ns it was in which the upper half of tho sheet judgmest {
\ paper and botton half for opinion paper. We eanimgine tho paper shortogo

situntion’'in the ruings of Jaluit. Thero are no provisions concerning the
form of HANKETSU (judgment) in the Japancse Criminal Procedurc Law of
Japancse Court Martinl Law. Therofore, the form which FURUKI wrote and

11lustrrted bofore this commission is not null and vold as a judgment
papor,

At this point someonc moy raisc the question: The form of Admiral
Masuda's judgment paper may be illegal, but tho PANKETSU (judgment) is
null and void and 1llegal when therc was no formal process for making
these Judgment papors and when the procedure was illegal. When the
donth sontonce is ecarricd out on the basis of such a mull and void
or 1llegel HANKETSU (deeision), tho oxeceution is unlawful. It is not
justificd. When thoe doath sentonee 1g ecorried out it constitutes
murder, And in this instant ease, thore has boen no definite showing
that the procecdings taken up %111 scntence was pronounced did comply

with the regular procodure providod in she Japancsc Criminal Law. So
they would say.

In making my rosponse to this shrowd quostion, I shall not resort
to technicality of lawe. I shall quietly say: In discussing a criminal
responsibllity of a porson, it 1s most dongerocus to moke an abstract
study of it by cutting his act off from all soccial rolationship and
from the society in which he 1s put, The advaneed theory and prineiple
of eriminal law will not nllow this., Whenover there is n dlscussion
on crime and punishment the ndvonced thoory on eriminal law is olways
' cautions about compelling super-humnn morality and because it was not
observed hesitates to condemn him with punishment, I would then ncquaint |
him with the groat throughts of Spinoza, "The acts of man, we should not

scorn, nor sorrow for, nor curse, but undorstand.® To undorstand is
to forgive.

The execution of the thirteen natives in the instant case wns
Furuki's final tragoedy encounterocd in Jaluib., Furuki hnd loved bhe
nntives vory much nnd it was n grent misfortunc for him to hovo to

leave the island after shooting and killing the natives even if they
woere criminals,

I shall revenl the theorctical part of my argumon® later. Prior
to thnt, it is highly nccessary to fully find out undor what circum-
staneocs on Jaluit and how these incidonts in the instant case occurred,
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After the occupation of the Gilbert Islands by the American forces in
| November, 1943, the Marshall Islands bocame the front line of battle, Under |

the censeless intonse bombing of the Ameriean planes, each base force -
gtrengthened 1ts naval garrison while reinforeement By army troops from

, Monchuria and Japan pomred in,” Just at this time, the Second Battilion

. of the First South Seas Detjachment, commanded by the accused, Major' Furuki
was sent as reinforcement to the Marshalle. His was one of tho manv army
units thrt camo under the command of the Fourth Fleet.

The second battalion under the command of the anccused, Major Furuki,
had been atéached to the Sixty-fourth Naval Gorrison on Wotje. On.
recelving orders to move to Jaluit, Furuki took with him a part of hin
battalion, consisting of about 200 men and left Wotje for Jaluit by way
of Kwajaloin, After a difficult voyoge needling through the American
air supremacy, on Jahuary 18, 1944, they finally landed on Jeluit,

There, FURI'KI's unit was attached to the Sixty-second Naval Garrison
and came under the command of Rear Admiral MASUDA, Nisuke, commanding
officer of the Garrison. It should be noticed that the ship which

brought FURUKI and his men wns the last ship which Jaluit was to sece.

In the beginning of Fobruary, 1944, about fiftecn days after
FURUKI's arrival, KEwnjalein fall into the hands of the Americans.
The headqunrters of the Jepanese Forces in the Marshalls, including
the Sixty-second Garrison was situnted on that island, This meant
the loss of a base for Jaluit. Moreover, this caused all Japanese
forces stationed in the Marshalls to be abnndoned in remote isolation
in thc strictcst sense of thoe word.

After the fnll of Kwnjalein, nbout March of 1944, o dispatch |
from the Commander in Chicf of the Fourth Flecet was sent out to Jaluit
Atoll which was already resigned its fote of annihilation, This dis-
patch was caught by tho Noval radio recoiving station at Jaluit,
Thé dispatch rend, "Horeaftor cach base C. 0. shall have command over
all military units and Government offices."

At a glance, this dispatch seemed very simple, But to those who
were fully awnre of the battle conditions of the Marshalls at that
time, this simple dispatech had a ddep and complicnted moaning., This
dispontch on one hand enlarged and empowered the authority of the
suprcme Ce O., Admiral MASUDA, to thnt of a dospotic administrator,
and on the other hand it meant that Jalult was put in a situntion
comparnbl® to the destiny of o child who having alrondy losts its
fathor now was now pronounced to bo abandnoned by its mother, It was
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. for the officers and men n heartloss ultimntum saying "Hereafter, all rein=

\ forcement or supply is impossible, so continue the battle and support your- \
self,” It wre a declaration to abandon Jaluit ns n stmategic base of

oneration, ™+t no words more found in it to anllow them to surrender %o

the enemy. subdued under the complete power of the Amerdcaons, Jaluit

was cbandoncd 1like an orvhan and still it wos not allowed to surrender

but was compelled to fight till the last man. In this inconsistent cir-

cumstances, we find tho trogic couse of the instant case in which the

accused FURUKI is being tricd today. If the traditionnl spirit of the

Japanese Militnry Forees had q1lowed the Commanding Officer to surrender

aftcr a recacnabla coneideration of the eirecumstnices wore made, then

perhaos thdso native insidents, thls esmnction of notivos, woi~d ro%

bare asorrad, ~nd TURUAT wovid not arve bocr fooirg thils com:idssion as

an ocensad,

As socn ns C., 0, Admirnl MASUDA roceived this dispntch frcm the «
Commander in Chicf of the Fourth Flect ho gathored all +ho C. O.'se
of the varions mi'litary units on Jaluit {(Lthere vore ot tha® time obout
cight>on cifforort unitas) and the hoad of 4ls Jelvdt Hi~noh of the
South Sea Govornmant., o odewrd 1o Jaluli Doefouse Garriszon 1o bo
organized which inacluded all pecople on Jalult atoll, military person-
ncl, dunzokuc, eivilians and notdives, He himsel? essumnd the position of
its Commander, He then deeclared gt this ecorforenre thnt horeafter he
posscssed and would exercise absolute authoi-ity of administrotion over
all porsons nnd property on Jaluit Atoll, The organiszation of Jaluit
Defenso Gerrisonl This was the genoral moblilizaetion structure which the
Japancse Armod Forecs oa Jalwl’ adopted and they had no altornative hut
i to adopt 1t undor the siogo of the enemy, whon all hopes woerc lost for
reinforcoment and supply, whon surrcnder was not allowod and when fate
was to fight till tho last man was doad.

Now a question rrisce. Wne this sort of organization formed on
othoer bascs of Marshall where.the same dispatech had been received
received from the Commander in Chief of the Fourth Fleet. I would
1ike to resorve my rosponse on thie polnt to a lotter part of my
argumort, It is merely necessary for me to state hero that MASUDA
did by forming this Definse Grrrison and delivering his statement most
truthTully grasp a~d falthPully excrcisc tho substance of the dis-
patch from the Fourth Floot after reflecting upon the battle con-
ditions of Jnluit. Here Admiral Masuda shows his sharp, deop
thinking mind, his superb organizing nbility, and his dienostion
a8 o despotic commnnding officoer. I would like to ansk the members
of the commission to tnke specinl note of this point. It le utterly
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impogsible to undorstond the truec capncity of FURUKI's responsibility
| without consulting the nature of MASUDA as @ommanding Officers On nll
of the othor bases of Marshall Islands prnctically all of tho nntives \
desortod nrd more than 40% of tho men died of gtarvntion. In spite of
this, Jnluit wshich wns only oight squarc kilometors nnd exposed undor
the most intcnse bombing and bombardment unprecedonted in the history
of wnr, suffored only lose in men by starvation and at tho tims

tho war cume to antend half of the motives out of 2,000 still remnincd
on the island, This fact is, in a scnse a miracle. And on tho obkar
hand, docenli.this cloquently explain the relinbility on the daspot
Admizeal MASUDA as ©.0, who had such superior organizing ability?

A1 of the offisore ond moa on Jolvit wera detosrlacd 6 plgi
to “ha bitter e, and walted impationtly dny niter day for tiw
American ctoneks bat the fmerican forees by-nazzcd them, and 19 tho
middle of Junc, 1544, commcnccd landing oporations against Salpan,
which they snon ccrupled.

Tn theso Nimi%s Oporatiors, upon occupy’nyg Snipnan, nftor the last
Jopanese resistures in the Mariaras, tpstontly prossed upen Palau. The
tide o7 the vigowcus firh%ing had Ly now passed tomard the west and
the 1istle island of Jrluit in “ho Marshalls wac left behiind tho
fronis of tho Amoricans., In this stopning stonc operation of tho
imoriecans, a landing attnck wos notrplanned against Jaluit becausc
it hed alrendy lost its stratcgie value, and instend - ° annikilation
by bombing and bombeifihent was conductod. The intonsity of bombing and
bombrrdment which Joluit updorwent is boyond adoquate words to des=
\ eribe. Witncss INOUE, Fumio vividly oxplnined tho disastorous situntion
and gave the following figurus: number of attncking plencs, 8,100;
totnl ton of bombs dropped, 5,000. Under thie soverc bombing and bom-
bardment, Jaluit Atoll, and perticularly Emidj Island, where the Jnpancse |
forces weroc stationed, vas reduced to ruins, The topogrnphical features
of the islond were convertoed into ono big pile of sand; avery single
coconut tree, barracks, warehouses and buildings were completoly dostroycd.
Every day of ficers and men had to dig holes in the said in “hich to
sloep when rossible. Thoy gathered $ogethcr the ploces of shoot
motai. and tuilt a smell hut tc shelter thom from the squalls. More=-
over the fieree attnck of the Amoricans dostroyed the guns in the
{sland; it deprived tho men of clothing, shoes nnd blankets,

It is only nrtural that food soon bocame searce of this
ruinod island. The ration was cut 20% thon 90%, nnd finally to half
of the regular rrtion. To make things worse, suprlies from the rear
to Jaluit could not be anticipated. After the fall of Kwnjanlein, Roor
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fdmiral Mnsuda organized the Jaluit Defense Garrison composed of all the
l ormy and novy personnel, Gunzokus and nrtives. Admiral Masudn, who woe \

well vorsed in planning nnd possessoed rare ability in organizing

ghowed great concerning townrd the food problems. From the tire

KEmjnlcin foll, he kogan to study and did everything possibla in

regard to the problem. But thore was no hope of producing cgrd-

culiural products in the sandy soil of Jnluit whieh rose snly one

to two moters nbove sen lovel,

On about July, 1944, "the self suprorting committoe" was ostablished
in tho headquartors of thoe Jeoluit Defonse Garrison, Waile flghting
contimod ngrinst tho honvy ottrek of the imericans, nw a sorious
bottle to awrviva, to oblain food kad to bo eommerced aimalinnecously.
Everycne ¢fd evrrrihing within his power to increcsa the fuod production
by even the slightost amount, But the tcorgrophy of the island
and the intense nttock by the imerieons hamnpered from within nnd
without the success of such self-suppokt mansures. Focd production
was not incrensed in the lonst. The reserve fced had finally core
to the ond. erk clovds svershadowod the fultire of the Gorrison.
Besidas locking good oir-raid sholters to pro*tect thoir lives, now the
grucscme fenr of stnrv-tion wns pursuing the men who could not predict
whether they would live tomorrom or not,

At this crueianl moment, whon stnrvntion wos ereeping upon men,
a food gifted from Hoaven apnoared before them. It was ealled "Chagaro,"
o notive toddy. "Chagnro® is a syrup which filtrates from the section
whore the flower of the coconut is ecut before it blooms. Whon it was
) distributed ns food the officors nnd mon rojoiced in spito of thom-
sclves, Thus, the men of Jaluit found this new food, and launched
monsures of self=support which sought to provide one copra and one |
"gho" of Chagaro per porson n daye.

Thus, they hrd found this mw foed called "Chagaro®; but the other
naturnl resources such ns coprn, fish, wild edible grass and swoot
potatoes which they had figurcd would grow, did not yield as was
first planncd. Morecover, the production of "Chrgnro" depended largely
upon the weathor, transhortotion and containers, and boeruse of those
bottlonecks, the supply was far from sufficiont. On the othor .ond,
minute by minute, starvrtion was sctting upon thom. Low ond depressed,
officers and men stnggered wonkly around., Suffering from malnutrition,
the number of men increased who op enred more or less like skcletons
donning garmets of human skin. Thelr condition wos so weak that &
rest wae needed in walking n short distance of 100 motors,

s M > "
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Besldes struggling ngainst agony to subsist on the other hand the tide of

| war took r. completely unfavorable chnnge for the Jopanese forces, {
Every stronghold in the South Pacific hnd fallen into the hands of

the encmy, ord now the hrunt of attnck pointed townrd Jnluit., An-

nihiintion wns only a mattor of time. The Americans attack from

Mojuro and Kenjclein, only 200 kilometers oway, seemed nover to

ceasc. So sover®wns the anttack, that it secmed this small 1asiand,

which wae only eight square kilometers, would completely submorge

inte the ocoan. Wherever you may hnve Bone on this island, you could

not mlge sceing numerous large bomb holes filled with ocean water

evontuclly forming a pond.

A11 this time, not even onece was supply brovght in from the roar,
end contact with the outside wns completely susperdod. Inch ty inch
life wes being chiscled away by the monace of starvotion and bombing.
Caught in such circumstancos, tho officers and men were scized by n most
unbearesble feeling of dospair. Whnt gnve those men in despair cournge
and hopa? It was none othor than Admiral MASUDA. Nisuko, C. O, of
the Jaluit Defense Gorrison stonding firmly smidst this hnrdship. BHe
was a man of high intellect, unsurpassed abllity in organiszing, and
resolute will power. The officors and men cnlled him "The Sun of
Jaluit." All men united around Admiral MASUDA 1ike a child hugging to
its mobher's breast in a storm, Resigning evorything into his absolute
command, they were dotermined to pull through this miserable situation
on Emidj comparsble to a living hell.

On obtaining this heaven sent gifted Chagaro or coconut toddy,

\ the men saw n guiding light in the bnttle ngninst etarvation, but it was
soon to be dimmed by dark clouds. This was the Amcriean progapandan
tancties sceking to dostroy Jaluit from within=-pronmagandn tactics to |
encourage native desertion to the Ameriean forees. It wns known that
without the natives who gathered copra, produced coconut toddy and
transported food from the outlying islond to Emidj, self-support wos
impossible. HNetives were nbsolutely cssentinl for the subsistence of
Joluit., Stimulated by the incident in which native spies from Mille
snenked into Jaluit on March, 1945, the Defonse section wos cstablished
in the headqurrtersd the Jaluit Defense Scetion. FURUKI was assigned
ns the head of this scetion ~nd he studicd counter measures concoerning
guarding the Island. But guarding of tho out-lying islands was o dif-
ficult taosk, beecause thore were no guns to repel the aporoach of the
Amoricon ICI's and no boats wore avallnble to manke contnct with the
outlying islands, On Moy 6 and 7, 1945, an Lmcerican Destroyer ond severanl
ICI's approached the shorcs of Jnluit ond on this oceccasion nbout 500
natives doserted to the Amcrican vesscls, This loss of 3 of the total
natives endongercd the subsistence of Jaluit. At this eritical moment
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a proclomntion wae announced to the natives stating thaot horcaftor {
\ desortion, nnd ncts done for the bdnefit of the enemy shall be soverely
punished. A4t this time on Emidj, rats, wlld grass and every’
edible thing were *ilmmoughly eaten up. At this time a number of
nonecormissioned officers in total despair nand impatience committed
HIJ.iCiﬂD.

In the middle of May, 1945, o report came to the headquarters
that Echibaru, a nntive of Imrodj Island, nfter struggling with the
head of detachmont unit on Imrodj, potty officer Okamoto, nboard a
cance in an nttempt to strangle him, hnd boen thrown overboard and
disappeared. Admiral Mnsuda was gravely concerned with the incldent
and ordered KADOTA and SAKUDA aog investigotors to eonduct a thorough
investigatirn, In the daytime, 1t was most difficult for them to go
to the outlying island becnuse of the alrpinies., Greant hardship
aceompanicd the imvestigntion. UAs a result, the whole plot was
discloscd. Lesohr, Kohri, Kozina, onc unknown, iArden, Makui,
and Tingrik were found to bd lenders and had attompted to kill the

gurrd, plundor militnry wvessels and earry out large seale dosertion
of the natives,

In order to held a trinl for the soven ringleanders, Ldmiral
MASUDA ordorod FURUKI to act ns Judge lLdvocnte, Admiral MASUDA
personnlly presided as President, He ordered Lieutenant Commander
SHINTOME (then the hight. st ranking nnvel officer next to MASUDA)
and Ceptain Incue (then ranking army officer next to FURUKI) both
to net as judges in the trial.

As rogard tho procedurc of the trinl, thore was no suitable |
alr rnid sheltor to enable thom to calmly conduct the consultntion
go the faollure to comply with the Court Martinl Law could not be -
avoided. As to inkerrogntion of thc nccuscd notives, FURUKI
and MASUDA personally went to the Sceond Ammunition Dump where
they were confincd and questioned them., JAfter confirming tho
foets set forth in the Anvestigntor's reports, by woy of questioning
the necused natives, MASUDL summoned SHINTOME, INOUE, and FURUKI to
his office. First of nll he hnd FURUKI opxress his opinion. INOUE
and SHINTOME stated their opinion econcerning FURUKI's statement,
Two doys later, MASUDA wrotc down his judgment on the upper half
of FURUKI's opinion paper and pronounced the sentence, Tho sentence
was more sovero than what FURUKI exprcssed in his opinion, Lesohr,
Kohri, Kogina, ano unknowm, Arden, Makui, and Tirgrik were given
the maximum sentence, FURUKI, cccording to orders, shot and killed
them. This is the actunl fact of tho cnse anlleged in specificotion 1
and specificntion R of Charges I and II,
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The cascs nlleged in specificntions 3, 4, ond 5 of Charges Tond IT {
are ap-roximately 6f the same content and tho process of exnminntion '
and consultation of the crimes nre quite idontiecal.

Tho judge ndvoecato questicned witnoss MORIKANA in such o way as to
give on impressicn thet the invostigators exercised violence ond
brutality in quostioning the witnosscs and suspocte. MORIKAWA definitely
denied this, In rebuttal, tho Judge idvocato summoned ns witnesses
Snburo, Lovitikos, Obotto, Emos and Ente nnd others who all were snld
to hove been invostigated in the incidents of the instant case ond
endeavored to prove such acts of violenece and brutality. But the
attompt of the Judge Ldvoecate completcly failed. Ichiro tostificd ho
snoozed whon MORIKAWA stuck the pronged wire into his nose, The damngo
was only to that extent. FHe did not tostifiy that he was benten by
MORTKATA., Lovitikos testificd thot he snw Morikawe beating Mejknane
through the hole in the wall of tho adjoining room. Obetto who was in
the samo plaee with Lovitikos fostificd he sow Morikawa boat Mejkane
from the entrance loading to the room in whieh he, Levitikos,wns
and thereforc, he gave inconsistent testimonyd This proves bhat
that those testimonies were fabricated.

Excopt for Saburo into whosc nose o pronged wire was stuck to the
oxtent thnt he morely sneczed, all the other witnesses were not victims
of mistrentment. They only said thnt they saw the others mistreated.
Even those tostimonics concerning what thoy saw were f1lled with in-
consisteonce and nre open to question. It wns as 41f thoy had token the

\ stand in bohalf of the defemsc to tostify that thoy hnd not beon mis=
tmﬂtﬂd-

The prosecution furthor hurricdly summoncd SHINTGME from Japan on
the last doy of their rcbuttal, nnd brought him to the court, Thoy tried
to estoblish by his tostimony that there had not boen o trial and that
SHINTOME had not been the judge. But it wos not succossful, Whon he took
the stand ho eruld not benr to look at FURUKI. It wne impossible for him
to do so. His tcstimonics did not touch the essentinl point of the
jssuc nnd ho scemod to be endenvoring to prove that he hnd no concern
=ith the casc. He wns restloss and uncasy all the time, and brought
forth such inconsistent tostimony as followa:

L1though he wne noxt to MASUDA in rank among the high ranking officors
of novy unit on Jaluit, ho tostificd that ho did not know that the natives
had been oxoeuted, Ho nlso testificd when he hepnened to enter the room
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. of commanding officer Masuda, FURUKI with scme doeuments was explaining

! %o M'SUD) somothing nbout the natives. At that momont, Roar Admiral 1
Mnsuda said thnt the nativos had to bo exccuted. .Lnd he, nlthough he was
not nsked to state his opinion by MASUDA (he used this phrosc many tincs
and stressed th~t he wns nover requested to state his opinion) , ho st~ted
thnt he roquosted MASUDA to give up the exocution, becausc it was so
pltiful to exccute nntives who worked hard for the nroduction of food
in co=onerntion with tho Jopancse Forees. Ho testificd thnt he stoted
his opinirn of his cwn nccord, and after finishing his testimony, he
ndded his long strtemont conecerning the convorsation botweon him ond
MALSUDL nnd although he ndvised him not to exocuto the natives, MASUDA
stated he could not help it in order to maintain militory discipline
ond tho dignity of the military forcos. But the contents of his statement
were nmot a more talk as he had strtod but rnthor that of the consultation
ns judges. By tho contents of his atatoment he revealed himself to have
beon n judge. I think that the commission also knows that there are two
typos of perscns in any country or race: ono who calmly tokos tho
rosponsibilitics of other pecple, and the othor who tries to put his
rosponsibility on the other people.

Noxt we must mnke the following points clear.

Hod Masudn, then a supremercommnnder of the Jaluit Base, the authority
to egtrblish court martinl on Jaluit?

Concorning the classifiertion of tho court martinl, frticle 8 of the
Nrvel Court Martinl Law provides ns follows:

"Court Martinls are organizcd ns follows:

1. Higher Court Mortinl, }
-~ R 4 Dﬁl} Court Mnrtinl,.

9, HNaval Station Court Martial.

Le Naval Port Court Martinl.

5, Floct Court Martial.

6, Istlated Court Martinl.

7. Tomporary Court Martinl."

Articlo 9 of the same law provides: "An Isolated Court Martinl 1is
ostablished ospecinlly in n district surrounded by an encmy when a
doclaration of martinl law is made. A Temporary Court Martinl, in o
cnse of nocessity during war and navel oporntion sha¥l be specially
estnblighed in a navrl unit,.®
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These two are so cnlled specinlly ostablished court martials. {

Article 10 provides: "A speclinlly cstablished cour’ martial
mokes the Commandant of the unit of distriet whore the srnid court
martinl is establishcd 1ts presidont.”™

Aecording to the nbove provisions, it is clear that MASUDA
had the authcrity to establish the so=enlled specially cstablished
court martinl on Jaluit for tho trial of tho Native eriminnls regardless of
whother Mertinl Law is proclaimed and enforeed there. Therofore, the
authority to hold the trinl which MASUDA exercised is lawful,

Next, let us consider whethor or not the court martial speclally
established by EASUDA on Jnluit had the jurisdietion over the natives
and their offenses &f this case,

As I strtod nt the boginning of my argument, the natives of Jaluit
were subjoct to the Japenese soverecignity and were undor the jurisdietion
of the court of the South Sers Govermment of Jopnn,.

In the peace time, normnl offonseswore under the jurisdicticn
of the eourt on Poknu, the offenses in violntion of military criminal
laws were under the jurdsdiction of tho standing court martial on Truk.
When o native, whe wns not a gunzoku but wos cngrged in the militory
work, committed a normel crime, hc was to be court mertialed according
to tho stipul-tion of Article 1, parograph 3 of the Nevel Court Mnrtinl
Law. Article 6 of the Naval Court Martinl Law admits the specinl juris-
\ Metion In time of wnr or emcrgency as follows: "A Cowrt Martinl, ant the
time of military operntion, if ncecessory, in ordor to safeguard the Navy, |
mny = excrelse power of jurisdiction over erimes of persons other than
menticred in Article 1."

Therefore, not only the erimes ngninst militnry lows, sueh as tho
erime of deserting to the enemy, nttompt of killing nnd assculting the
gunrd which are committed by the natives of this ense, but also any other
erimos, if it is nccossary for the mnintenance of the publie pence in
in ensc of wor, clenrly comec under the jurisdiction of the court martial

Thercfore, there is no room for dispute in that the court martinl

specinlly established on Jnluit by MASUDA had a legnl Jurisdiction
over tho nntives of this cnse and tholr offonscs.

Irinl procodurg.
ngg(18) m
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4t the specinlly established court martinl the necused are not permitted
to desire counsel for their defense (Article 93 of the Naval Court Martinl
\ Law) . A Logal Officer is also unncecssary (Article 50)., Besides, the trial \
is not opon to the public (Article 419). Thorefore, it is not unlawful
th~t thore woero no dofense counsel nor legel officer at the trial or natives
and thnt the trial was not held to the public,

No appenls arce allowed in the specinlly established court martianl.
Conecerning the eourt martinl speeinlly established in the besleged area,
drtiele 13 of the Hartinl Law stipulatcs: "In a bosiogod aren, no appoals
for rotrinl arc allowed in a trinl by a militnry court.”

Article 420 states: "ippenls mre nllowed for the scntence of Tokyo
Oourt Martinl, Naval Staticn Court Martinl and Naval Port Court Martinl."

And apponle are not permitted for the sentenec of the speeinlly established
court mnrtinsl,

Llthough it is nceessary to roceive the order from the Hoval Ministor
to enrry out tho oxecuticn of denth sentenco, (fLrticle 504), it is un-
nceessary to do so for the sentonce of the speeirlly estnblished ecourt

martinl. In such n case the commanding officer of the court mnrtinl
orders the execution,

Therefore, in this ease, it is lawful thnt Rear Ldmiral Masudn, the
commanding officer of the spoeinlly ostablished court martial, ordered
FURUKI after tho announcement of the sentence to enrry out the oxoecuticn,

lrticle 363 of Naval Court Martianl Law provides: "Investigrtion on tho
H fixed dnte (day of the trinl) shall be done in court, the court shnll be
oponed with judges, Judge ..dvoecates, and rocorders preosent,”

Furthormore, Article 365 stipulates "When the accused doce not
appenr in court at the fixed date (day of trinl), unless othervise
provided the court may not be opened,

Were trirls held with the accused present, in the instant case?
L court does not noccesarily in any wny have to be held in n specific
place. It is acknowledged that MASUDA accompanied by FUR'KI went to the
placo wherc the ncotives were confined and directly questicned the
accusod, No facts wore rovealed thot at this time INOUE and SHINTOME,
both judges, also acccmpanied thom. Howover , according to lrticle
387 of Naval Court Martinl Iaw which rends: "The President shall in-
torrogate and lnvestigate the evidence of the accused.®

Thereforo, this questicning even when only done by MASUDA alone,
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who wos President is, not in any way, illognl. Summing this up, tho

{ rogulnr procedures provided in the Naval Court Martial Law were not |
carricd out, but 1t may be cbsorved that procedurcs that were exor-
eised, complied with the spirit of the provisions of this law., Now
is it not possible to consider it in this manner, that a trisl was
hoeld but the procedures ndopted were slightly differcnt from the
regular procedure as provided in Court Martinl Law, and not that thero
wns no trisls held and the judgment wos made under a special procedure
which wns not a trials From the brttle conditions of that time,
couldn't we consider this ns an unavoidable procedure. A conception
of n trinl is vory voguo. In tho Jopanesc Criminal Law there is o
spocinl procedure eanlled "gimplificd procodure.® This is a system in
which the necused is nrt presont but n fine is declrred merely bnsed
upon the indietment of the proseceutor. Even if o court wns not held,
thero is no difforence in o trianl being a trinl. Trinl is an act
to deeide under o certnin procedure a finding of guilty or not guilty,
in n certnin erimo, It cannot bo coneluded thot o trinl wns not
held becnuse tho hmerienn type of court was not held. Even if thera
were n defect in the procodure of on ngeney which had legitimake
jurisdiction over o eert~in erime, vhon it gnve out a deeisicn,
I beliove mo oould not say thrt no trinl whatsoever was held,

There esn be no questicn thnt n cortoin procedure wne hhld
between the time MASUDA ordered the imvestigaticn unddl the judg-
mont papers were formulated. Whether this is colled o trinl or not,

rosts entirely upon the intorprototion of thes word trial. And we
consider it ns a trinl,.

Whnt we should interpret nt present is not whether we enll |
this procedure trirl or mot, but whethor from tho point of wview of
Criminal Law, particularly Japanosc Criminal Law, FURUKI, who acted
n8 judgo ndvoente in this procedurs nnd 7ho executed the denth sentonces
ordered by MASUDA, is responsible or not; the question whether this
act constitutes n crime that violates Article 199 of the Jaopnaneso
Criminal Lew.

Article 35 of the Japancse Criminal Code provides: "Acts done in
accordance with laws and ordinancos or in pursusnce of a legitimnto
business (or occupntion) arc not punishable." This article implics
that when law provides thnt a certnin net is o right or an obligntion
then thrt aet is not a erimo, For oxrmple the earrying out cfficinl
business falls into this entogory. The oxecution of officianl business
is classified into (1) thnt donec by superior order and (2) thrt under
cne!s rights, but neither comstitutes n crime, For instance, Article
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: 199 of Japanese Criminnl Code provides "Every person who has killed

| another porson shall be condemned to death or punished with penal |
sorvitude for 1ife or not less than three years,” WThen wo only
rond this nrtiele tho impression might be thnt when a porson kills
anothor porson whatover tho case might be it constitutes murder,
For example it would bo mislonding to think evon when an executicnor
executos the denth ponnlty and kills cnother person thrt his act
—ould constitute n erime of murder. But, this exceutirn of the denth
pennlty is earrying out officinl businessi thorefore, according
to Lrticle 35 of tho snid Codo it is an act in aecordance with laws
and ordinnanecos nnd not punishable, Why do not acts in pursuant of
officinl business constitube crimes? The answer is because unlawe
fulness doos not exist in the act.

|

With the pormissicn of the commisgicn I would now like to
explain the systom of Jopanese Criminal Law. The case law system is not
ndopted in Jnpon but as o rule the strtute law prineiple has been
used., Thoereforo, the Japnncse Criminal Code is a statute law. But
the cnses of tho Suprome Court have beon given considerable weight
and signifiernecec and hovo influoncod thoe interpretation of the acticles
of the Criminnl Law, The Jnpancse Criminnl Code is divided into Book
I, General Provisicrna and Book II, Crimes. In Book II, entitled Crimes,
the types of crimos nre nbstractly sot forth and the maximum and
ninimum punishment or pennlty imposed whon the provisions are violated
are set dowm. In @hapter 7 of Book I, General Provisicns, articles
i which stipulate the conditicne of non=constituticn of erime and
mitigntion of punishment rsro sct forth. Whrt 1s non-constitution |
of crime? Tho form of act first cores under ench specific article
provided in Book II, Crimes, but shen it is not unlawful and/or when
the responsibility is not rocognized then in elther cnse or both,
it does not constitute a erimo, In the Japanese Criminanl Codo, Article
35, concorning acts done in accordancc with lnws and ordinances or
in pursusnce of a legitimnte business (or accupation),. Article 36 ,
concerning self-defense, Artlecle 37, concerning flogrant necessity, are
cascs in vhich crime 1s not constituted because the act is not un-
lawful.

Furthermore, Article 38, paragraph 1 providest "Except as other-
wise provided by spocinl provisirns oflaw, acts dome without criminnl
intent are not punishable," Which meang there is no responsibility
when therc is not eriminanl intent or mnlice; also, execept whon there
are specinl provisions of law provided that nets done by aceldent are
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punishable even if eriminal intent and malice de not exist, Article \
{ 38 parngraph 2 provides for "mistake of faeta"™ and parngraph 2 for "mistake

or ignorance of laws" A great part of the theory and principle of
Criminnl Law 1ies in how the nbove=-monticned 4 afticles arc intor=

proted, and most of tho judicinl ecases arc related to the intorprotation
of the 4 srticles menticned,

Thus, if we wore to defime crime from this systom of Criminal
Law it would rond, erime is an act in which there is responsibility and
unlawfulness corrcsponding.to each spocific provision in Book II entitled
Crime., Thorefore, for exemple, acts viclating Artiele 199 do not morely
mean acts which eanuscod any persons doath but only ncts of kllling for
which there is unlawfulness and responsibility, When a exccutioner
exceutcs n donth ponnlty and kdlls a person, it is an net in accordance
with law mentionod in Artiecle 353 and it is not unlawful. Thoreforo,
it doce not eonstitute n erime. Whon a porson klls ancther person
accidontally, it is an act "without eriminal intent" provided in
Article 38 paresgraph 2 and beeause thore is no provision to punish

mistnkes, such an act is completely withcut responsibility, hence
it does not eonstitute o erimo,

The defense holds thnt the accused is not guilty becanse his acts
were done in pursuance of officiel duty. Ls I hove stnted above, the
court martial specirlly estrblished by MASUDA in the instant case is a
lawful one, Therefore, the members of the court martial on Jaluit were
carrying out their officinl duty. FURUKI, the sccused, wos ordered to
garry out his duty of judge advocate by MASUDA who convaned the court
\ martial, FUBUKI wns legitimately appointed and his duties as judge
advooate was an exorcise of official business, He only stated his |
opinion as the judge advocate concerning the puniskment, He had no
concern with the werdiet of the judges. After the judgment paper
was made, MASUDA ordered FURUKI to carry out tho execution of the death
sentence, Then, MASUDA, in the capacity of President of the specially
established eourt martial, ordered the exccution of sentence, and it was
guite natural that FURUKI wans crdored to carry out the exccution because
ho wns the judge edvocate. It 4s the duty of judge advocate to take
charge of the executicn of the sentcnoo, As I have stated before,
it iz also la7ful thet the cxveution was ordered as soon ns the pronounce=
ment of sentence without allowing apneal or permissicn of the Navy
Minister, Tho sontonco was made also with proper jurisdiction over the
offenses of the nativos. Therofore, the judgment wns nlso proper.
Even though thore werc defocts in the court procedure until the announce=
ment of sontonee, the sontemos w2e no in any way invalid. It is a valid
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l sentence in form. Theorefore, the acts in exscution of the sentence nre
definitely the ncts in pursuance of official duty. Therefore: the ncts
do not constitute crimos nccording to the Article 35 of the Japanese }
Oriminal Code. I think in the casos of American law the same inter=-
pretaticn is nmado.

For instance, Wharton's Criminnl Law stntes ns follows: (Wharton's
Criminal Law, Volume I, Section 529).

mand if thore be no jurisdiction in the court by whom the
gorrant is issued, the offense is murder, cven though the officers
charged honestly bolioved in the walidity of the warrant, though it

is othorwise when the wrrrant is irregular from some morely formal
dafecta,"

Generally, the word trial is a very vague and ambigucus word.

The impression which the Lmerican and English peonle receive from this
mord Mrinl" mey considerably differ from thnt of the Jopancse pecples
Moreovor, there is a grent difforence between the Lmericrn trial pro-
cedure and the Japancsc. We must not confuse n¢rial® with "court."
Le a mattor of fact, in Secticn 3 of Chapter 1 of the Naval Court
Martial Law the word "irial" is construed as the consultation of the
judges. In Article 95 of the said law provides "Tiial 1s done by the
consultation of a fixed number of judges.” It does not mean to hold
a lmw court and investigate. Thorefore, oven though we insist thab
there was a trial concerning those native eriminals, a person with

\ n different conception of trinl will eontond th-t there was not and
will eontend that the act of the accused is not in accordance with law
or ordinance or in exceution of law, because there was no triol.

Granting that thore was mo trinl, I would then rebut by the 1
thoory thet there was no eriminal or malice intent to wiolate Article
199 of the Japrnose Criminnl Codos It would not be difficult to
prove tho innoccnce of the nccused FURUKI by resorting to the theory
of Jepancse Criminal Law and casos and explaining the instant case.

But I rogrot that when I asked the necused FURUKI whon be took the
witness stond the questicn "When Masuda told you thnt under the present
pressing battle situation a roegulor procedure of Court Martial cannot

be held, so by his authority he would conduct a trial of tho native
eriminals under special procedurc, at thot time did you think thot a
trial by such a procodure was 11lerznl"; this question was objected to

and sustained by the commission. Boonuse of this objection, I was not
able to probe into the montal stnto of the accused nt thnt timo, What
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: 444 tho sccusod think ~bout this procedure? By believing tho words of his

\ sonior officer, M/SUDL, was there a mistoke or defect in acknowledging the \
{1legnlity of tho procodure? Did he think this simplified procodure eould

nct be helped under the netunl eondition on Jaluit at that time? Thus, wo

wero not nble to lonrn the state of mind of tho nccuscd.

At this time I would like you to toke speeinl note of the following.
The stotoment which the socused submittod to on fmerican judiclary of=-
ficor hns boon introduced into cvidence by tho judge advocate ns the
nccused's odmissicn or confossicn., Tho stotoment is dated December 3, 1946,
The nccused strtes in his statomont that ho wns ordered by the C. Q. of
the Jnluit Dofonse Garrison, Admiral MASUDA, to exccute the donth scn=
tonce pronounced by him eoncerning the native eriminal. By this order he
hod shot and killod the notives in this case. This stotomont was written
prior to our talk with the accused.

This net of shooting and killing does nct constitute o crime becnuso
it was nn net of oxccuting the death deeision, As I have roiterated bofore,
this stntoment of the nccused stating thrt the shooting and killing was an
net in cxecuting tho denth judgment shows thnt tho accused did nct hove o
eriminnl intent of murder. It is a denial of criminal intont or malice of
murdor. Theroforo, this stotoment stating thot the accused shot and killed
as an nct of oxocuting the death judgment, should not be takon ns an
oevidence of murder. Homicide as an act of executing tho denth judgment is,
as I h~vo explnincd befére, an act in accordance with law and ordinance
or in pursunnt of legitimate cecupation (or business) in the Japanese
Criminnl Law. Such homicide is not illegal. It 1s a justifiable act.

i It does not constitiato mirder, Thereforc, in order for an act in executicn
of o death judgment to become an act of murder, it must be proved thnt he
know the doath judgment was 11logel and invnlid and he had intonded to i
use the denth judgment and killed a person.

I€ I should speck from the view of theory of criminal intent in
Japonese Criminal Law, vhat we should note is, ovon if the death judg-
ment had been illegal, if the executicmer, the nccused in this case,
a8 not aware of its illegality, the we cannot acknowledge thot he had
eriminal intent. It is not allowed to force the ncknovledgment of erim=
innl intent from the nccused by saying thrt he should have knowm it wns
11legnl. Then, in epite of the fret that ho could have knowm about whether
the judgment wrs illognl or not, if he hnd t~kon due caution and he
aid not know bocausc he wns careless, in this caso it is only negligence.
According to Article 38, this does not boeome eriminal intent. Gon=
cerning this peint, the Judgo lidvocate has or one hand submitted this
stotoment as the nccused's confossicn but has not presented any evidence
whntsoevor to prove the existence of eriminal intent of murder. I would
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1ike your specisl attenticn on this point,
However, I request you to pny attenticn tc the following:

Buch torme ns Yudgment paper" or Mexocuticn of scntence" are the
cnes which hnve n connection with the trial. Such words ns "sentence wns
announced”, "denth scontonece wns announced™ or "the sentonce was executed®
will naturally remind us of the existence of the trial behind the words,
Ls I have vointed out before, the torm "tricl®™ is a vngue oncs These who
oré not fomilinr with tho law will think that the trlnl means tho one 1in on
open court, If such people say that there wns no tri~l, it is not the evi-
dence thot there wns not o trinl in fact. Then the trial systoems of two
countrics d4iffor from onch othor, it is not admisslble to judge the exdstenco
of the trial of anothor country by the conception of the trial of ono country
or by commcn sensc,.

1 shall add a fow words. One thing for which I felt very sorry wmns
that tho Judge Advoentoc stated in his opening nrgumont with slanderous
exprossicns as "the spocinl procodure whieh is nothing but a fantastie
atory of the defense." Buch an ndjectival phrase is never used in tho
Japaneso eourt, If he thinks th~t the witnesscs arc linrs or fantastie,
ho mast show it by frets or by ovidence. But ho never hns shown the
fact and only debnted by using adjectives and blamod his rival., It is
inndmissible tc do in such a way in o criminnl court,

Mso in Japan, discussicns concerning the theory of oriminal in-
tnet are oxtensive and profound,

After all, the progross of tho theory of eriminal law is 1
an attempt to try to understand practiea’ly and seicntifically
humnn nrture and the limitetion cof human nbility. I am fully con-
vinced thnt the accusod is not guilty. Frankly specking, I do not
want to assumc the attitude of arguing by roason to settle this issue.
But this does not mean I am elaiming his innocence becnuse of the war
eonditicns, as the judgo advoento statod in his oponing statement.

I ghall now rond Article 17 and 18 of the Noval Criminnl Code
(the samc provisirns are feund 4n tho fLrmy Criminal Code)

"Article 17. Tho anctirn whieh hos becn done in order to quell
the poople who used violencc, or to keen the noval diseipline in fneo
of the enemy or when the ship is in dangor, shnall not bo punished.

"fhen the seticn was boyodd moderaticn, the nunishment for it
shnll be nblo tc be tnken afteor tho extenunting eircumstancos are teken
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into consideraticn, and it may bo reduced or exempted,

"irticle 18, The previous article shall alsc be applicd to acticne }
proseribed ns erimes in tho Navel Criminal Law or othor laws or ordinances,”

This means, for example, if killing of a person is unavoidably com=
mitted in tho faco of enemy in order to maintain military diseipline, it
will not be punished ns murder.

This provision wae not added to the Navnl Criminal Code, aftor
I FURUKI was nccused, Nor, am I convinced that the accused is not guilty

by applyi-g this provision. What I want you to note is that, oven under
such gonditions as Article 17, n killing of porson is not punished.
Conditirns on Jaluit at thot time were not ns easy to dederibe by the
terms ™n the fnece of the enemny and in order to maintain military
diseipline," They were nuch more sericus, FURUKI and the men of
Jaluit did not go to Jaluit in order to commit robbory as the Judge
Advocnte exprossed it, He was scnt to a sclitnry i81land in the Socuth
Sons for awny from Japen, and was living thore for about two years
without any supply or help from his fathorland just as if he had been
living in a living holl, Thelliving conditions of the military men
on Jnluit ot that time was just as I have stated before. I hopo you
will wel' understend that, cven in such conditicns, tho utmost earo=

ful nttontion was paid for denling with the cffenses of natlves.
I have alrondy showm to you Articles 17 and 18 of the Newal Criminal
Code as provisicns onwhithto beee an nequittal of the accused. I maintein
that tho first charge in not proved, therofore he is not guilty.

I shall stetc my opinion about Charge II.

I think it was o mistnke or n sericms misinterprectotion of Article 1
90 of The Haguo Cormfenticn to h-vo initinled the case of Marshallese
nntives ns a war erime, especinlly ns the violaticn of Article 30 of The
Hopue Conventicn, .
It is clonr without a doubt that "a spy" provided in Lrticle 30
of The Hogue Conventirn means the spy of o hostile or neutrsl powor.
It is eimply natural th-t, if n person spics agninst his own country,
the country may naturally punish the spy who is its citizon in its owWn
court nccording to the sovereignity of tho ccuntry. It is alsc nntural
in all the civilized countries of todny to punish a erininnl with previcus
trinl. It is unnocessary to protect their right to trial by taking the
trouble of eiting Artiecle 30 of Tho Hague Convention,
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I have alrendy stated the relation between thonatives of the Marshalls
{ at the time of this easc and tho soverecignity of the Japanesc Empiroc, {
Natives of the Marshall Islands who woere in the mandatod territory of the
Japancsc Empire were subjected to the soverognity nnd the judicial
authority of the Japancse Empire. Therofore, if thesc nrtives neted ns sples
ngainst the Japrneso Empire for the bonoift of foroign country, it was
natural thot theso notives, rognrdloss of whethor or nct thoy were
caught in the net, had to be tried in the Japanecse Court or hnd to bo _
tricd before thoy werc punishod as spios. Therofore, even if they are -
I punished without previcus trinl, it will nct cause an internntional

problem. It is only n domestic problom. It ean not by nny mecans be
considered as the vibdlation of Artiecle 30 of The Hague Comvention,

The judge advcento, in his cponing argument, strted tht nccording
to the tostirony, MASUDA had said that nntivos who had dosorted to the
cnemy would hnve glven cur informnticn to the cnenmy. But o spy ns
defined in Article 29 of The Hague Comventicn is of narrower range then the
spy rrovided in the domestie law of every country. UL spy in The Hogue
Conventirn menns a perscn who obtnins or endenvord to obtain Information
in the gone of the belligorent, To divulge tc the encmy &nformation
which he hapnoned to know 1s not spying as stipulated in Article 29 of
The Hague Conventirn, Considerins these pcints, I ennnot help thinking
that the prosecuticn misunderstood the provisicns ecncerning the spy
in Artieles 29 and 30 of The Hapue Comvention,

There may be nn intorpretation which odmits thrt ldrticle 30 of .
The Hngue Comvention 1s applienble teo the nntives in the Japanese man=
L dnte. Ewen whon such an intorprotrtion is admissible, tho set of FURUKI
does in no way viclrte the laws and customs of wrr, becausc these |
natives were executed with previcus trial as I hnve steted. "Irinl®
in frtiecle 30 of The H~gue Conventirn has a wery brond meaning. It is
the today's interpretation of the international law that it is prover
to try a spy in militsry ecurt of the eountry which arrested the spy or in ¢
any court of the counry which mrrcsted the spy or in any court which the
country moy determine.

In eonclusion, I reiternte thnt the accuscd is not gullty for this
chrrge under the following reasons:

1, It is not proved th-t the exocuted nntives were sples under
tha definition of thnt and stipulnted in Article 29 of The Hague Con=
vention,

0GG(26)
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. 2« Those who were executed were the nntives of the Marshall
Islands who were nt thrt time in the Japanese mandante, had the same
status ns Japanese and were under the soveroignity and the judieinl
power of Jopan, Therefore, /irtiele 30 of The Hngue Ceonventirn which
1imits the punishment of the spy of other naticn ns a war erimo, cannot
be ap-lierble to the nrtives of Marshall Islands of this case.

3 « The natives of this ense wore put on trial in the wide sense
of the word,

The nccused FURUKI's mind today is ponceful and elenr ns n mirror,
The accuscd will not ovade hat responsibilities that he should sheulder.
He does nct fear anything, I belicve it is cnly the dishonor of having
bean convicted of murdering the natives th~t ho most ferrs. In closing
my argumcnt, I request your righteous judgment nnd requost you to find
the accused not guilty,

SUZUKI, Saiso

"G (27) "
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FINAL ARGUMENT FOR THE DEFENSE
of
MAJOR FURUKI, HIDESAKU, IMPERILL JAPANESE ARMY
delibered by
COMMANDER MW RTIN E. CLRLSON, USNR
at Guam, Marimnas Islands
on April 16, 1947,
Gentlemen of the Commission:

This presont cnse is an apnlication of internaticnnl law as renards
the jurisdiction of nntirnals. This ease should decide whother one
nnticn enn try a citizen of nncthor nnticn for an alleged orime com=
mitted in violation of the criminal code of thnt other naticn within
the torritorial jurisdiction, end upcn the sovereign soil of that other
nation.

The accused, Major Puruki, Hidesaku, #s an officer of the Imperial
Japanese Army. The pec-le of the United Stntea of Ameriea’ charge him
with murder of certain native inhabitants of the Marshall Islands on
the atoll of Jaluit,

Jr1luit wos mandated to Japan by the Treaty of Versailles on June
28, 1919, and in necordanee with the terms of the mandate reported to |
the Beague of Nations. The United Statea of Amorica wns not even a
membor of the Loaguc of Naticns. Jeluit was not American scil. It
was cloarly part of the Jnpanose Empire in 1945, legally and as o
mattor of fact., It was decided to bring charges against Major Furuki
on Februrry 24, 1947, and try him before this military commission on
Marech 1, 1947. This wne end is error.

The protection of citizens abroad is a legal subject. The pro=
teeticn of Major Furuki, Imperial Japancse,irmy, is a legal mntter,
It must be decided by Constitutional nnd Interncticnal Law. Tho
founders of the government of the United Stntes of /m:rica in the pre-
amble of the Constituticn said: "We the people of the United States,
in order to form n more peffect Union, establish justlee, « « « + »
and secure the blessings of liberty tc ourselves nnd our postority,
do ordain and establish this Constituticn for the Unitod States of
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America." By artiele three, the judicinl power of the United Stntes was
vested in one Suprome Court and in such inferior ccurts ns the Congrees

may from time to#dme ordein and establish. Courts of the United Stotes

are theroforc indeperdent of the executive and leglslntive branchcs of the
United States Govermment. Soction D-13, Appendix D, of Nawval Courts and
Boarde stntes thnt "These exceptional military courts derive. . . . their
sanction from the lawe of wrr. . . ™ This military commdseion is however,
both Judge and jury. You must detormine the law, arrive at the facte in
the cnse, nnd np-ly the ruling law to the fncts and thereby rench a finding,

Since March 1, 1947, you hrve listened to evideonce most all of whiech
you decided was relcvant to the issue, Are:you still of the samo opinion

as you gere when you decided thnt ycu hnd jurisdiction to try Major Furuki,
Imperiel Jnponese Army?

We most respectful’y eanll your attention to the evidence which has
been introduced nnd which nroves that M~jor Furuki, the nccused, s a
citizen of Jopanj that the ncts alleged took plaec on Jaluit Atoll in
the yerr 1945; that Jnluit was mandnted to Japan by the Trecty of Ver-
sailles in 1919; nnd occupicd since thnt dnte by Japan; that in 1945,
Jalult was a besieged aroa to the extent that martial law was to all
intents and purposes the law in effect on Jaluit, Ouring the year 1945
(a1l edvilian governmont wns abolished and the functions of civilian
government tnkon over by the military); that eivilians on Jaluit were
amennble to the military law and that the natives of Jaluit had as a
matter of fact nll the responsibilitics of Japanose citizens in a
besieged area and were by proclamaticn duly published guaranteed
the rights of Jepancse eitizens partieulnrly as to the proteeticn of
life nnd property. Sovernl witness tostified as to this proclamation.

This prodlamation nlso stated that anyone on Jaluit who did not
comply with and obey the orders of the militnry commander would be

severely punished, This clenrly proves thnt mrrtial law wes in ef=-
feet on Jaluit in the year 1945.

Ain argument ennhot be made a wochicle of getting evidence before
the court. It is not evidence,

The Japanese Mrrtinl Law statute wns not ndmitted into evidence
but Rear Ldmirnl Lrimay dofonse witness, testifled in answer to Q. 17
on the 18th day: %The glst of it wns thrt the sehdor commanding of-
ficer of ench Marshall bnse shall command it," Admirel Lirimn wons testi-
fying regnrding the crder sent cut by the commending of ficer, Fourth
Fleet to the commanding cfficers of the Marshall Bases.
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In reply to Q. 24 on the 19th day, Admiral [rima answered: M24.Q. Do

\ you know martinl law?" "A, I do," Q. 31 to Admiral Arima was: "In your \
capacity as chief of staff, Fourth Fleot, do you know whother martial low

wns in offect on Jaluit in 19457" Answer: "In 1945, I was not in Truk,

therofore, I do not know." "40. Q. In your capacity as a Japancse Naval

officor and poarticularly as chief of staff, Fourth Fleet, do you know

whether Jaluit wae n bosiegod rreoa in 19457" Admiral Arima answered this

:;uestirn as follows: "As o Japanese Naval officer this was comrmon know=

adgo."

Admirnl Arima was not the only witness th-t testified nlong theso
lines. A1l witnossos testified that Jalult was a besieged area in 1945.

The Japancse Martial Law stntute has not been admitted into evi=
donco and thie argument is in no wny evidence or is it the purpose of

this argument to in any 7ay to got the Japanecse Martinl Law statute
in evidenco.

The sommission eareftilly considercd whether or not to pdmit this
Japnnese Mortinl Law Stntute into evidence but decided not %o do s80.

We have only to lock at the Japanese Martial Law stntute however nnd
we see thnt martinl law although not proclaimed wns the 1nw By which
Jnluit was being administered during all those months when lmerican
Pofcos used Jaluit as a "sitting duck® target for bombings b y plones
end ships. In Japan on fugust 5, 1882, Dajokan (prime miniuter? ig-
sued a proclamation Number 36.

Article 1 of this proclamaticn rends: "Martinl law is a law to
madntain order of the whole country or a district by military forces |
in case of war or emergency."

Article 2. "Thore are two types of area under martial lew: oneo
war orea and anothor besicged area. (1) War area is a place marked out
to be gurrded in case of wnr or emergencys (2) Besieged nrea is a place
marked out to be gusrded in case of siege or attack of encmy of other
emergencies,”

Article 6. "Following officers nro empowcred to enforce martial
law: army commander, division commander, brigede commander, fortress com=
mander, garrison or detachment commander, or commander=in-chiof of
flect, floet commander, naval staticn commander, or specinlly apnoinked
! commandor."”
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. Article 7. ™fhen martial law is proclaimed it shall be reported
| to the "Dajokan' (prime minister) together with the situation and resson {

for it. But it shall be reported separntely to the Chief of the district
which the area belongs.™

Article 9. "In n battle area, authority conperning administrative
and judicirl affairs related enly to military affairs shall be in-
trusted to the commanding officer of the area. Therefore, when martial
law is proclaimed or declared, district governor, district court officlal,

and judge advoerte shall immedintely come under the command of the com-
manding officer of the area."

Artiele 10, "In the bosieged arca, ndministrative and judicial
affairs shall be under the charge of the authority of the commanding
officer of the district. Thercforc, distriet governor, district court of=-
ficinls, and judgo advocrte, in ense of proclamation or announcement
of martinl law, shall immedintely come under the command ef the com=
manding officer."

Article 11. "In n bosiegod nrean, civil cases rolatad ¢o military
offairs and persons who have committed the following crimes shall be
tried in 2 military court,

Part II Criminal Law.

Chapter 2, Crimes relrting to naotiondl affidrs.

Part III Book 1.
Chhaptor 1. Crimcs of manslaughter and murder.
Chepter 2. Crimos of wounding and battery.

H Chaptor 7. Crimes éf intimidation,

Bock 2.
Chapter 2. Crimes of robbery. 1
Chapter 8, ECrimes relnting to intimidation.
Chapter 9. Crimes of overturning vessels.
Chapter 10, Crimos of destroying building, properties, and mis-

treating animals and vogetnbles.”

Article 12, "If thore is no court in the besieged area or communicntiong

are cut off from the ccurt which exoreisce jurisdiction ovor the arca, all
givil or criminnl cases shall be tried in militory courts."

Article 13. "No appeals for retrial ere allowed in a trinl by a
militory court in a besioged arca."

What olee could the worde "severoly numished” mean than that eivilinns
were to be punished in nccordance with the provisions of martial law,
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We have proved and it is common knowledge thnt Jaluit was a besicged
| arca in 1945,

The Japanese have a Naval Court Martinl Laow and n Navnl Criminanl
Law. Both these laws were applicable to citizens in as for as none
of the provisicns were invelidated by the provisions of martial law.
And it is no answer to say, "But Martial Law was not proclaimed on
Jaluit," Any reasonable prudent man will arrive at only one conclusion
a8 he considers the fncte in the case of Jaluit in 1945 and thrt is
that martial law woa in offect at Jaluit,

This argumcnt is not evidence,
Tha Martlal Law Statute wns not admittod into cevidenece.

Neither were the Penal Regulotinna of the Combined Fleet admitted
into evidonee. Awvailrble witnessce cculd not or were not allowed to
give their opinion ns to whether these Ponnl Regulantions werc in of-
foct on Jaluit in 1945. Remembor,thercfore, thet these Penal Regula=-
ticns nre not in evidence.

Let us howover lock at the Penal Regulations of the Cembined
Floot, 20 December 1941 (Secret Ordinance of the Combined Flect, No.
69) (Commander-in=-Chicf of the Combined Fle.t),.

Article 1. "This regulaticn shall be applied to tho people other
than Japancsc subjoct in tho ceeupled territory of the Imporial Japansse
1 Hnw."

Artiecle 2. "Any porson whe commits tho following ncts shall be |
punished by military forces,.
(1) hostilitics ngninst the Japnnesc forces.
(2) btresking of puhlie peace of Japanose forees or disturbance of
militery operntion committed by those other then military pere
sonnel,
(3) disturbonee of tranquility of the oecupled areca or mischicvousness
agninst the bonefits of the Japnnese forees othor than in
tho nbove two prragranhe. Incitoment, ald, preprnticn, plot,
or attempt of the nbove mentioncd aects shrll be punished. . "

Article 5. "Punishment by the military forces will be elnssified

o8 follous:
(1) death,
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Article 6. "The excoution of denth sentence shnll be earried out
\ by shooting." \

®idditional Rule: These regulations shall bo enforced from 8
Docombor 1941."

Can any recasonablc man say thrt these regulatirns were not
applicable nand in full force n~nd effect on Jaluit in 1945,

Be eruld not got thesze Ponal Regulations into evidence in the wny we
tried to do so because of the objecticns of the judge advocnte. Under the
circumstances there is no one avaiable who can really testify that
he knowes of his cwn knowledge thnt these Pennl Regulatinns were in
effeet on Jnluit. Tho only cne who eculd reslly have spolen with
autherity was /idmiral Maswin and he is dead.

The aneccused is sn fArmy officer nnd nlthrugh his cpinion could well
have becn henrd on this subject, questions reg-rding this werc put to
the nccused rs o witness on the 22nd day with questions 152 and 153 btut
the judge ndvocnteiobjected to the questicns and all other questions
pertaining to thesc Pennl Rogulnticns and it was therefore impossible
tc got the Pennl Regulations intec cvidence. They nre not cvidence in
this case. Yet, the nccused, Major Furukl, Imperial Janponese Army, is
charged with o crime in violntirn of effective law espeelally artiele
199 of Criminal Code of Japan. Since the accused is charged with a violaticn
of Jopancse isn't it relovant and material to know and must not the com=
migsion know wh-~t Japanese law is Af they are to judge €alrly?

¥ If the commissicn does not know Japanesc law well they cannot deeide from

the frets if cortain Japnnese law were the law on Jaluit,

The nccused, Major Furuki, Imperinl Joprnose Army, is eharged with
murder of thirteen native inhrbitants of the Marshall Islands. In

my plen to the jurisdieticn I eited the Raymond Fornnge oase., From
this ense I quote:

"The right to punish has no foundation except the right of
sovereignty which expires at the frontier. . . . But the law ennnot give
te the Fronchtribunnls the power to judge forcigners for crimes cr
misdemcanors committed outside of the torritory of France; that
excrbltant jurisdiction, which would be founded neither on the
personal stntute nor on the territorirl stetute, would constitute o
violaticn of interncticrnnl law ond an attempt agninst tho so¥eroignty
of noighboring naticns., « « When a erime hns been committed outside
of the territory by a foreigner the culprit is not subjocted by that
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: nct of the Fronech lawj the French trlibunnls have no jurisdietion

| over him; the incompetenco is rndical and absolute, The eriminal \
court, in punishing the net, would commit an abuse of powers; it
would usurp o right of sovereignty appertaining to a foreign power."

The fnete in the Fornage ense nre anolagous to the fncts in this
present case,

This case of Furukl was referrcd to this Militery Commission
by the Commander Marinnas Area on Febru-ry 24, 1947, refcrence
Serial 3786, file roforonce Al16-2/FF12 over 13=JDM-ro.

The casc of Fornrgo mas roferred to a court of assizes by a
judgment of the chamber of indietments but the court of cassation or
Supreme Court of France at Paris in 1873 snld: "Courts of assizes,
being invested with full jJurisdicticn in eriminal matters, ean,
without committing any oxcess cf power and without transgressing
the limits of their anttributes, take cognizance of all ncts punished
by the French law; but this jurisdietion, howover genoral it may be,
connot extond to offensos committed outside of tho territory by
foreigners, whe by renson of such acts, nre not justieiable by the
French tribunnls; seocing thnt, indeed, the right to punish emanntos
from the right of sovereignty, which does not extent beyond the
limits of tho territory, thrt except in the enses speocified hy
Article 7 cf the Code of Criminnl Procedure, the provisions of which
is founded on the right of logitimnte defonse, the French tribunnls
are without power to judge forcignors for nets committed by them in

H a foreign country; thnt their incompctence in this regnrd is nbsolute
ond permnnonti thrt it eon be walved, neither by the silence nor by the
consent of the accused; thrt it exists nlwoys the same, at every !
sboge of the proceedings. « « « Annul, ctc,.”

Our own Supreme:Court in 1824 in the ecnse of Appolton, 9 Wharton
362 held: "The laws of no nation een justly extend beyond its owm torritories,
except so far as rogrrds its own cltigens. They can have no force
to contrel the soverelignty or rights of any other nation within its
osn jurisdiction M

e enid the i‘uruki casc wns annlogous to the Fornnge case, yet
it is nlso diffcrent. In the Furuki ease, the anccused, Major Furuki,
is echnrged with killing thirtecn porsons, native inhnbitants of the
Marshall Islands in viclrticn of effeective law, ospecinlly article
199 of the Criminnl Codo.of Jnpan which rends in tencr ns follows:
"Every perscn who has killed anothor porscn shrll be condomned to death
or punished with pennl scrvitute for life or not less than three years,"
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My nssocintos, Mr. Akdmoto, Yulchiro, and Mr. Suszuki, Snizo, have
\ both shown thnt thero is neithor jurisdiction tp try Major Furuki nor

is tho erime alleged in Charge I in vicl-tirn of offective law especially
Article 199 of the Criminnl Codo of Japan.

Secticn D=13, .hppandh: D, Naval Cecurte and Boards, states "Those
exceptional military courts unllke the court=martinl, derive their
sanction from the laws cof war and not from the ennctments of Congress,."
Our question then is, What arc the laws of war that give sanction to
this court to try the nccused, Major Furuki, for an offense said to be
in violrtion of the Article 199 of the Cri_mirm.l Code of Japan and
seoond for the same idontienl offédnse but deseribed under Charge II
a8 punishing ns sples by killing native inhabitants of the Marshall
Islands, "this in viclatirn of the lows and customs of war,"

We objocted to all specificntions under Chrrge II becausc the
spocific laws nnd custeme of wnr were not sct forth verbatim as required
by section 27, Naval Courts and Boards., We are stlll not sure what the
laws and customs of wnr are that the nccused Major Furuki viclated when
he wns ordered by the Atoll Commander, Admiral Mosuda, to earry out L
his dutics as a judge aodvocate mnd to execute by shooting the native
inhabitantes guilty of eriminal acts in the face of the enemy.

Secticn 333, Navnl Courts nnd Boards, stntes th-t "under the
laws or war md the provisicns of the Genova (Priscnere of Wer) Con-
vention of 1929, priscrcrs of wor are subject to the jurisdiction
of a naval court marticl." Article 45, Prisonere of War, Geneva
\ (Prisoners of War) Conventicn of 27 July 1929 rcads as follows:
"Prisoners of wnr shall be subjoct to the laws; roguleticps, and | !
orders in force in the artdes of the detaining power." feronce
to seotyion 353 NO&RB is apparant misquobe/

We huld, howevey. thnt this does nrt give thisz commission
jurisdietica to try a Japenose nrticnal for san nlleged crime com=
mitted on Japnnese scoverelgn soil sgainst notlive inhatitants of this
same area rvor which Japan ruled supreme, and during a wnr, and at
a time whurn the island atell of Jolult wns a besicged nrem. It
geriainly can confer no jurisdiction cn *his Commission to try the
pccused, Fejor Furuki, for a viclation of a Japenaose Law, Article
199 of the Criminal Ccde of Japan.

Undg Chorge II it is allBfled thrt tho native inhabitants were
punishod as spies., The judge advocate hns failed to prove that any
of the thirteen vietlims were sples,.
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Seetirn 194 Noval Courts and Boards states: "Burden of proof. The law
i _ presumes every man innocent of erime. The prosecuticn has in ench case !
the burden of overcoming this prosumpticn. The accused's guilt must be
established by substnntive proof. By the plen of not guilty , every
oloment of the erime specified is debated, and the prosccution must
affirmrtivdly prove it, even though it be a matter of ncgntive aver=-
ment in the speeifienticrn, pfoof of which is peculdnrly within the
knowledge of the accused. The burden of proof r sh to
accuged. It is immaterinl that the accused sets up n defense by
woy of justification or excuse, ns insandty, or an alibi,"

This is so fundamental that it seems unnecessary to remind the
commissirn. However, sinee it wans alleged that the vietims wero
punished as spics, thon it must be roved by the accused., Chapter 2,
Laws and Customs of War on Land, Hague Convention IV of 1907, Lnnex
tec thoe Conventirn, Chapter II, Sples, Article 29 rends:

"4 porson ean only be eonsidercd n spy when, neting elandestinoly
or cn false pretonecs, h: cbtains or cndoavours to obtnin information
in the zone of copernticns of o belliperent, with the intontien of
communicating it to the hostile party." Since the prosccution alleged
that Major Furuki punished the natives ans spics, the prosecution must
prove thnt allegation,

The cormissicn is reminded that Article 4, United St~tes Navy
Regulntions, 1920, provides: "The runishment of death, or such cther
punishment as n court-marticl mey adjudgo may be inflicted on any
H person in the neval corvlesa®
(1} "ho makes or attempts to make, or unites with any mutiny
cr mutinous nsscmbly, or being witnose tc or preesent at any |
rutiny, does not 4o his utmost to suppross it; or knowing cf
aiyr makdnous assembly, or of any intonded mutiny, does not
imedintely communiente his knowledge to his superior or
commanc iy oiflcer;
Or Aischoys the lawful ordors of his sumerior officar;
(~ rtrikes or assaults,ror attompls Jrthrontans 1o strike
Lr essnult, his superior officer while in the exocuticn of
~ The daties of his office;
(4) Ur gives any intelligenece to, or holds or entertalns any
intorcow'se with an cnemy or rohel without leave from the I'resident,
the Seerctary of the Navy, the Commander in Chief cof the flcot, the eom=
mander of tho squadron, or in case of n vessol acting singly, fromhis
commanding of ficory
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EE} Or in time of war, deserts or ontices others to desert;
7) Or, in time of wrr, desorts or botrays his trust, or entices |
or alds cthers to desert or betray thelir trust.m”

frticle 5 rcads: "All persons who, in time of wer, or of rebellicn
ogninst tho supreme nuthority of the United Strtes, come or nre found in the
copacity of sples, or who bring or deliver any seducing letter or mes=
soge from an cnomy or robel, or dndeavor to ecorrupt any person in the
Navy to botray his trust, shnll suffer death, or such other punishment
as a court-martial may adjudge."(R.S., sce 1624 art. 5.)

We note that the United States laws provide death as the penalty
for the nbove rffonses in the deserotion of the court. But these are
United States laows yru say and the accused 1s a Japanese Army officer

who punished Japanese subjects for erimes committed against Japan in the
fact of tho encmy.

Article 20 Part II of the Jopencse Criminnl Law provides "Those who

have formed a ¢ligue and hnve been in arms engeged in rebellion shall be
condermed as follomat

1l. The leader shall be eondemned to death.

2. Those who have been engaged in the plan or led a ercwd shall be
condemnod to ddath, or to life term rr above five yoars scrvie
tude or confinemont.”

Article 21, "Those w o have with tho purpose of starting robellion
fermed n eliqué nnd st~Ten orms, ammunition and cther muniticns shall be
4 eondomned aceordiug e wha provious nrticle.”

Artieln 223 "Thcen yhe hrve done the following neticn shnll be con= l
demnod ic deaths & « »

Z¢ To am for the boneflt of the encmy or lelp the enemy's spy.
3s To pive the rov-1 soaret to tho eremye » & o ®
Meiiclc #v, Uhesc vho have done the follcwing ecollon for the
benalit of “he evwrmy entll bo condemned to darth, . .
£, 13 iv"uom or moke false orders, information or reports,
Te To gproad frlse infoimertions or to make upronrs ir. he face of
the stnemy.”

Article 24, "Those who hrve given neval faecl’itios to tho enomy or
injurced the Japnncsce Navy with wnyes cther than thosc sircted in the fore=
going twe artieles shall be erndemned to death, or 1lifc torm or above
five yenrs imprisomment.™
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Article 25. ™Those whe have dene tho necticen of the above three
{ articlos for the benefit of these who h-ve raised rebellicn or eivil
war shnll be condemnad to donth, or 1lifc term cr above three yenrs \
imprisrnment or conf inemont."

Article 25. " Tho nttempted erimes of tho above six articles shall
be punished."

That is the pertinent Japanese Naval Criminnl Law, Article 17 of that
I samc law protects perdens who enforce the lew because it provides:

njrticle 17. The action which hes beon done in order to quell
the people who used viclbnee of to keep navnl discipline in frce of the
enemy or when the shin is in danger, shall not be punished.”

Tha -~rosecuticn heve friled to show in a single instance any pro=
wvisicns in The Hngue Convention, the Geneva Prisoners of Wor Conventicn, of
the Genevel Red Cross Convention which nrovides punishmont by a vie-
toricus belligereat over en individual of the venquisked power for the
acticn he tork in order to quell the pocple who used viclence in the

fnce of the encmy rr carried out the orders of his superior ufider such
clrcumstnnces.

Since the prosccution cherge violnticn of the laws and customs cf
wnr it is incumbent uprn them to state this law and to citc cases.

During the First World ¥Winr, Germany confisentod Fronch and Belgian
i machinery. dcticars for the »aeeipt of stolen goods wore instituted
fgninst Rhonish cuwronroneuss who were in possession of the machinesy
Tha most g-asrticnnl orse thet of Robert and HormnmRBehling, leading
ipdvstrtiete of the fane gusin, were indictod for having transferred F
8,000 tcaz oF mnchiras oac v torinls from Frenck resteries to thedr
oAn entoryr .G,

Ranises f=on Ernet syaorkel's bork, "MEIitesy Onnunation end the
Ruje of Lex™ rape 99, T goctuirn of War Crimlislas

WRobcro- dcfense, that he hed ected cn ecommand of supericr auth-
crities, mns rojected by the Freneh militery tribunal in fAmicns which
t+ricd the c~se (Journal du drost internntional, 1921, vol. 48, pr.
363-~363) . Tho looting of foraign Toobxles for rna's own benefit was con-
sidercd 4n Se punishabls, cvon if it hed been donoc on tho commend of
suporicrs: the Rishidng brothers were ecnsidercd to heve actod not as
soldicrs but as industrinliste, It ig worth dmphneizing, homever, thnt
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in a totnl war, whore there is no elear lino of demareation botwoen {
\ milit~ry nnd industrinlist activities, any distineion between non= '

militsary porsons and soldicrs, in regard to the recognition granted the

respondont superior dofonse mny lead to very arbitrary results. Robort

and Hoermnnn R#ckling, the latter ip gbsontip wore sentenced to ton

Yoenrs Impriscomont omd n fine of ton million francs [G":hmn, pn. 58 £r.)

but tho dezisiocn of tho Amicns eourt was revised, on nppeal, by tho

superior military triounsl in Nancy. Tho r.versal, cccording to the

French writer (Carncir:, pe 459), 'fins motivated by the fact thnt the

responelbility for the ineriminating nets—howover vorified and wile

these were--restod on the German nuthordtics whose orders were executed

by trothers na officers,

eriminnl prosecuticn for posscesion of Fronch of Belgian machinery and
aftor sovoral othors had beon arrcsted, tho Gorman govermment asked
R von Hiprol, the Gottingon prcofeossor of international law, to propare
a memorandum on the legality of the Gormnn measurcs and of tho arrest
of German manngers for the purahasc of such machinos, Von Hippel (whose
memorandum wns publishcd in 1320 in Niemcyers Zeltschrift Litr inter=
nntionales Recht, vole 28, pp. 183=206), @ontended thnt the Gorman
military suthoritics had oxcrecised the right of ominent domnin in the
cecupled Belmein And Fronch territeries, with reapect tc all property
that they considered essentinl for the pursuit of the war, Heradmitted
that no exceptirn had yet been reccgnised to the rule of internaticnal
law necording to which the private pronerty of the rosidents of an
cecupied torritory shruld be protocted. Ho maintained, however, that such
1 prﬂtu"*im glould bo granted only under tho same rceservations that The
Hapu: Comanticn JJrtizle 27¢) stipulntes in mglrﬁ to private proverty !
in an aras 3 aetusl :11:%1inz, sinece urgent neccasltlca Justify in-
frivgozmrag of rrupevty »4ita in an ceccupied oa *..f::1_‘l_ ns in n fighting
ZONC . ‘1';'« reiresrle. a0 said, wae particnlerliy cphliscble te the
gerran eorf .3ation cf HS:lgina and Prench nachinos, tecause Germany,
under the 3-2tish block:7e wes in a 'state of Fistress’ (Notastand), and
was' entiils ! iH bake al’ nonsures necessary to cverecm: it. Yon hipnel
eoreludes B'ig seation . 25 momorandum with the words (p. '3) “hat
such procezarcs as thrse agrinst German industrinlists, ®* which may
prove basi~ significance in the future, ean hardly be reconciled with
the true Frunch intorosts. France would dmplieitly deny that in cnse
of war, reangnition whould be granted to a right of distross, nimed
at the presarvation of (the mation's) existence, end thus woua'd crente
a precedent wnich might be appliceble to herself in tho event of a future
war,? AL tae time this memorandum was presented to the victors of the

"ilmost all the londing Rhonish industrinlists wore in danger of L

oy ki
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war, the peace tre-~ty had not yet been signed.

"From the point of view of eriminnl law, von Hiprel denied that the
French had jurisdietion in regrrd to erimes committed by Goermans in
Gormeny, even if Freral interests were violated. (Cf, the Cutting case,
in which the governceni of the United St-tes danied the rights of the
Mexican Governmont. v punigh an Amerienn citlizen for having insulted a
Maxiecan citizen on smariean seil (Moore Digest, vol, 7, p. 233). Thie
contention raises tus question of evidence, which wns nlucsy as dif-
ficult Zn ths conflzcn*ion cnses os in the more genernl war-criminal
cages, though fuirr quite different rensons. The militrry ruthorities
in the Rhinelsnd f3.]'ed the principle thnt possession of such
machines wna suffizient to subject the holder to the suspiecion
that he he¢ violated the eriminal oprovisions on receiving stclen
goods. But if the defendent declmred that he had bougkt the machines
on Germon territory it wns almost impossible for the prosecuting
governmen® to refute his statement. And von Hinpel had a strong argument
in his faror when he said that the French hed Bo jurisdictirn in '
eriminal cnses of this ldnd if the crime vwas committed in Germany.
Neither French sor German law permits thd prosecution of = foreign
subject for a crime violrting individual rights of nationals if the
crime wns committed on foreign territory--though both permit such
prosecutions if the aime was an attack on the security of the state,

In an article on the German confiseations, published in 1919, Nast

explicitly steted (Les sanctions penales. . .' pp. 120, 127) that

eriminal prosecution for the purchase of stolen goods was out of the

question if the poods hrd been aequired on German territory. Actually,

all evicei.c 2if7iculties concerning the Rhenish incdustrialists could

1 have brer orseccue by applying the maxim reg ipog lcguitize, but thie

wWee i sefle 5o lorg es the '"territorial'! prircivie was a‘thered to. |

fin 5 sondemeate L iussels, on 23 Mercel 210, ibe Tanlustrial Sub-
Connfttece st the ianser sili=d Armistice Commissicn cacided co ahstain
from furtw.r eriminui voareation of Germnns whn hnd ncnefited from the
locting ¢ 2" ginn ard Trorca factorius, prorilad tha* German enacted
a ghtetate ol tolng btk sotarn of the meteroel, Such o styole wna

enacted ca 28 burch (RuicheynesetzMatt, 1919, pe 349, and tharcafter,

in nccordanece with orders of Marshanll Foch, proceedings werc instituted
only against porsons who hed ~ot doclared or hrd destroyed tiz confis-
erted mate.ial (Nast, 'L' ocoupation, . . ' pe 157; Der Waflen;tillstand,
vol. 3, rr- 99-103; vol 2, ppl 265-331) . The material roturued to

Belgium raac Fronce during the armistlce poriod nlone amourtzz %o

164,000 123, with a ¥alue of 135,000,000 gold marks (Ner Waffenstillstand,

WHH(13) "
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vol 2, p. 331)., The delicncy of the whole problem is indicated in the {
A fact thrt on severrl ocensions German workers throentensd to demolish
the mactines rnthor than see them removed (Hunt, p. 233).
“fl.o Brussels decision ropresented n German victory in the war

erimi nnl question. The avnilable sources do not roveal whe*lher the

: cccying powers were unnble ér unwilling to ovoreome the lognlistie

. obj ctions thnt wore used as justificntion for the gesture of con-
eilirtion, OShortly afterrynrd, the cccupntion nuthoritics extended their
1 nicnt nttitude from the eriminnl to the sdministrative side of the
looted=machinery problem. On the ground thet many of these machines
werc in the honds of "virtunlly innocent purchnsers! they decided to
apply "businces arrongorments! rathor than arbitrory 'mothods to the
quostion of rotransferX 2llen, Occupation, p. 67.).

"Although the Reich wns compelled to return the confisentad machines

to Belgium and Franec, thce Gormans clung te tho theory that boeause
of Germon 'distreces' during the wnr, tho confisentions hnd been
lawful. This prineiple wns ndopted by thce German suprome court in
a civil cnse decided on 1 Novembor'1922 (105 RGZ 326; Annunl Digost,
1919-22, cnec 296, p. 427). The court deelnranted that the roquisition
although contrary to the Haguo Convention, was lawful, for 'it is a
principle which is rccognized in internationnl low, and which must
be nppliced also to the Hngue Conventions, th-t n stotes right to
sclf-proservetion is suporior to all obligntions undertaken in treantics,
and thet in cnse of nocossity, r strtc mny dep-rt from and go beyond

. the provisions of the Hogue Convention'!., Thus the Reichsgericht, femr

v years aftor the ond of hostilitics, ropeatod the prineiple which

Gormony hed used during the wer ns justifiecstion for her violrtion of
Belgian noutrnlity and for meny other violotions of intornational law,
This principle, contained in tho Gormen Manurl of "nr, 'when carriod
out to its logicnl conclustion londs to the ~bsolute supromacy of
strotogical intorcets as cxrossed in tho anciont maxim, 'ggg;;_l;ggfg
qual nocogsnrin nd finom bslli"! (Garner, Gorman Ter Code. . . pe 11),"

i Erncst Frenkel, Militery Occuprtion nnd the Riéle of Law, pp. 59=63.

The prosecution h-vo also failed to show whorcin thesc conventions
providc courts of punishmente for individurls who violnte the laws
l nnd customs of war,

The prosceution allcge th~t the accused violrted the laws and
customs of war., We pointed out that Artieclo 2 , Chaptor 2, Laws and
Customs of Wor on Lend, Hogue Convetion No. IV of Octobor 1907, providos
that the provisions do not apply in the case. Article 1 ronds:
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"The Contrancting Powors shall 4ssue instructions to their nrmed
| 1and forces vhich shall be in conformity with thc Regulrtions respocting
the Laws nnd Customs of "~r on Land, nnnexed to the present Convetion.”

Article 2.

"he provisions contained in the Rogulntions roferred to in Article
1, as woll ns in tho present convention, do not apply except botwecn

Oontraeting Pevers, nnd then enly if nll the belligerents are pnrties
to the Convention."

Since neither Italy or Bulgarin rotified this 1907 Convention,
Jopan as a Contrreting Power is not bound and certninly the secused
Major Furuki connot be bound by this Convention.

As to the Genever Prisoners of Vr Convention of 27 July 1929, Japan
did not even r-tify this convention or did she formnlly ndhere to this
Prisoners of "nr Convention. Even though Japnn did through the Swiss
Government ngree to apnly the orovisions thereof to prisoners of war
under ite control, rnd also so fnr ns nractienble, to interned civilinns,
(See Foreword to Wrr Deprrtment Technicrl Manual TM27-25, "Treaties
Governing Lnond Warfare.") This mnkes no difference legally.

Om the sther hand ve have the distinguished author and professor
at Harverd Law School vho says in his book "Har Criminnls and Their
Prosecution’ ard Punishment™ pp. 14-15.

{ "In our day nnd nge, one major nim of the cdministrotion of
justice in internctionnl affairs is to denonstrate beyond doubt
that lavlessness, vhether indulged in by Heads of St-~tes, members of I
militrry genorol stnff, members of -olitierl ecliques, or persons of
"lesser strtus, entails prosecution nnd punishment,"

This Mi1itnry Cormission must decide if the offense charged is a
' snr erime. There can be no doubt, that, only if the offenses charged
is a wmr crime is there jurisdiction to try the sccused, Hajor Furuki.
In Seection D=13, Anvendix D, Noval Courts and Boards, we rend: "These
exceptional militery courts, unlike the court-mrrtirl, derive their
sapction from the laws of war and not from the ennetments of Congress."”

It is incumbent upon the judge ndvocrte to define n war crime,
He hrs not done so during the trinl, -or has he proved thot the erime
nllecged is n wnr crime. All that he has done so for is to shov by
an ndmission of the rccused (to which we objected), introduced into
ovidence, that the nccused admitted thot he exccuted the native in-
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hnbitents by renson of his duty as judge ndvocate and by orders of his
suporior, Adnirnl Masudn,

In parngravh 347 of the Rules of Land Wnrfare, we find the following
etatement:  "Individunls of the armed forces will not be punished for those
offenses ﬁiulntiuns of the customs nnd lows of wu;? in ensc they aro
comritted under the orders or sanction of their government or commanders.
The commanders ordering the commission of such nets, or under Those
authority thoy rre committcd by thelr troons, moy be punished by the
belligerent into whose hnands they may foll.®

Under this rule, th2 ordinnry soldicr is excuscd, but his commander
orgovernnont is linble. Mojor Furuki si the ordinnry soldior; Admiral
Mnsuda wne the commonder,

You hrve scen Mafor Furuki since tho trinl strrted March 1, 1947,
and you heva henrd his testimony. All the circumstnnecs justify ony
nets sihich ho may hrvo ndmitted during these awful days whon wo
Amorieans were mrking a living holl of Joluit,

Twvoryone hns tostificd as to the loyalty of tho natives on Jaluit
to Japnn, but tho Amorieans hnd o smy to brenk doom the rost loyal
nntives and you hove heard how six hundred desorted to the Amcricans
in one day. Tho Americnns borbed Jaluit continuously, food was scarce,
stnrvation imrinont, and mmmunition and guns nitifully inndequate. The
Jopanose grrrison on Jrludt wns indecd in o stnte of distross. Then
occurred the nntive ineldents, the subjcet of thiseriminnl erse. How
did the garrison on Jrluit handle then? It wes nll tied up in the -
problem and the right of solf-preservrntion., There is such n prineciple
as the nbsolute supremacy of strotegienl intorcsts. Titnesses hnve tes-
tified that the Jaluilt Commander tried to hoandlo the situntion the best
wny possible,

_ We have henrd of the long and thorough imveostigntions, the impossibility
of n rogular trinl, but tho holding of the bust trinl possible.

Thnt is mennt by a trinl? Bouvier says: "Trinl in Practice. The
examin~tion before n compctent tribunal according to tho laws of the land,
of the foets, put in issuc in n cause, for the purposc of determining

such issue" US v. Curtis, 4 Mnsa 232, Fed Cas. No. 14905, p. 3320, Bouvier's
Law Tictionary, vol. 2.

Historicnlly trinl hre moant mnny difforent things. There wos the
trinl by ordeanl. Bouvicr tells of Trinl by "egoer of Battle.
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"A mode of trial which existed nmong nlmost all the Germnn people and
was introduced into England by Willinm the Conqueror.m

t "In the strtutes of Sonth Carolinn, Edition of 1857 it is said to be \
inexistence in th-t strte." Bouvier's Law Dictiomnry, wol. 2., p. 3416,

Mejor Furuki wns selacted to plny n most importont and for him
indeed an unhnpy part. Admirnl Masude appointed him the judge ndvocnte
in the cnse. My associntes hove explained what the duties of o
Judge ndvocnte nre in Japannese procedure. It was part of his duty
also to see thrt the sentence of the court was earried ocut., Admiral
Mnsudn ordered hirm to execute the necused nnti¥ves,

The prosscution hrve charged his with "wilfully, feloniously,
with premeditrtion and mnlice nforethough, ~nd rithout justifinble
cnuse, nssnult, strike, kil’, rnd enuse to be killed, with an in=-
strument, n derdly weopon.”

On prge 2067 of Bouvier's, Mnlice is defined ns "The doing a
wrongful net intentirnnlly without just cnuse or excuse, 4 B&C 255;
Com v. York, 9 Metec. (Mass,), 104; 43 Am Dec 373; Zimmerman v,
Bhitely; 134 Michy, 39, 95 N,”. 989. A wicked nnd mischievous purpose
which charncterizes the perpetration of nn injurious nct without
lawful excuse. 4 B. * C. 255; Com, v. York, 9 Mete. (Mass.) 104, 43
Am, Dec, 373.7

In Wharton's Briminal Law, Vol. 1, por 421, pp 634-636 we rerd,
= "Hurder is distinguished from other kinds of killing by the coddition
of malice oforethough. . ."

"Premeditation nnd deliber~tion, ns nn eloment in marder, consiests I
in the exercise of the judgment in weighing ~nd considering nnd forming
and detormining the intent or design to kill," St~te v. Roberson (1909)
150 N, C. 837, 648 S, E, 182,

' "The corpus dolieti, or the frnet thnt a erime has been committed, is an
importnnt element entering into the trirl of every person charged with the
commiseion of ~ erimo. In theory, if not in practice, the prosecution is
roguired to estnblish the fret thnt n erime hns been committed before it
can cithor (1) intpoduce evidence to show that the rccused committed the
erime, or (2) require the nccused to show thrt he did not do so. In
otherwords, the corpus delicti must be est-blished by sntisfrctory evidence
bafore the accused enn be nut upon his defense. « « «

WHH(17) "
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*The phrase corpus delicti means, liternlly the body of the trnns-
gr-ssion chrrged, the essence of the crime or offense committed, the {
existonce of the substadtial fret that a crime or offense has been -
ﬁﬂmitt-ﬂd. - & ® =

"he essontial elemonts of the corpus dolicti are (1) the existenco
of n certrin strto of fnct or rosult forming the brsis of the criminal
act charged ~nd (2) the oxistonce of a epiminal act or agency or
couse in bringing the state of fret into existenceo; e.g., thrt o man

hos diod, + . » nnd that somo pereon wrongfully brought nbout this
ﬂtﬂtﬂ of ff‘.l.'!'t-- - = llH

"Somc of tho c~ses go n step furthor and require (3) that the
dofondnnt's eriminal ngeney in the production of the gtnte of fret shall
nlso bo estoblished; citing "The languege of other docisions, howevor, scoms
to require proof of the eriminnl ~goney of the nccuscd ns part of the corpus
dolicki. Sece Stote v. Dickson (1883) 78 Mo. 438; Strto v. Shackelford
(1899) 148 Mo. 493, 50 S.W. 105; Lovolady v. Stote (1883) 14 Tex. App.

560, (1884) 17 Tex. Apr. 287; Jackson v. State (1891) 29 Tox. Apn. 458,
16:5. W. 274; Joscf V. State (1895) 34 Tex. Crim Rep. Li6, 30 S.W. 1067;
Littlo ve St-te (1898) 39 Tox Crim Rep. 654, 47 S.W. 984."

"Bafore = conviction e~n rightfully be hed on n eriminnl charge, the
prosccution must whow (1) the corpus delicti (2) thot it wns produced
by a eriminal rct or ngeney, (3) thrt tho accused did the eriminnl nct,
or set in motion the eriminal rgeney, or sustains responsible complicity
thercwithe «

"First cssontinl f-ct to be proved is the corpus delicti, ond this
must be osteblishod beyond n rosonable doubt. Tatus v. Stote (1907) 1 Ga. |
ﬁp‘“l WB' '5'? S.E' 956-

mA eonviction very seldom occurewithout direct proof of tho corpus
delicti, either by egowitness of tho homicide or by subsequent diseovery
of the dend body; yot there mny be cxccptions, whore corpus delictl may
be proved circumstantinlly or inforenticlly, c.g. us whore the body is
consumed by fir:, or boiled in potnsh, or dissolved in acids, rendoring
it imnos=ible th-t it sould over bo produccd. Citing People v. Alviso
(1880) 55 Col. 230; Rincs v. St-tc (1903) 118 Gr. 320, 68 L.R.A. 33,
L5 S.E. 376, 12 An, Crim. Rop, 205; Strte v. Cnrdell (1885) 19 Nev. 319,
10 Pnc 433; Pooplo v. Boekwith (1888), 108 H. Y. 67, 15 N. E, §3; Love-
lady v. Stote (1883) 14 Tex App 548; Welkor v. St te (1883) 14 Tex App. 609.
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In the casc of MeBride v, Pcople (1894) 5 Col. App. 91, 37 Pac 593,
| it was hold thnt "The confession of “ofendant without gliundo cannot {
establish the corpus delicti,” '

Want of proof of the corpus delicti ennnot be supnlicd by proof
of tho extrajudicinl confeossion of tho accused. People v. Besold (1908)
15.5,. Gf‘_li 353, g? Pﬂﬂs E?lllii

Thus in n prosccution for murder, proof of the corpus delicti in-
volves the ostablishmont (1) thnt the person named is dend (2) thet he
canc to his denth threugh the eriminal aet or agoney of anothor human
bﬂinﬁ.v-

The facte forming the bnsis of the offense, thnt is, the corpus
dolicti, must bo proved elthem (1) by dircet teostimony, or (2) by
presunptive or etrcumsi-ntinl evidenco; nnd whore the evidence is of
the lntter class, it must be of tho most cogeht or irrcsistible kind...

In soma of tho states it is held thet the clements constituting the
logrl corpus delieti, th-t is, (1) the statc of fnets constituting the
basis of tho prosocution, (2) the eriminanl -~goney of some othor human boing
in bringing thom nbout, must bo cstablished by dircct evidence; citing
tio Now York cascs, Ruloff v. Poople (1858) 18 N,Y. 179 and Pcople v.
Bennett (1872) 49 N.Y. 137.

Lord Chicf Justice Mnle says: "I would never conviet nny person
of murder or manslaughter, unless tho faect were proved to be done, or,
\ nt least, the body found dend.” 2 Hale ?.C., 290,

Whorton's Criminal Low, Vol I, pp. 449=-458: "It sccms now pretty |
genernlly held thot circumstantinl evidonce is edmissible to estoblish
the corpus dolicti in o trisl for murder, but th~t it must be strong and
cogent. Chrncellor "alworth, howover, says: 'One rule which is nover
to be deprrted from is thrt no onc should bo eonvicted or murdor upon

! ¢ircunstantial evidence, unless the bedy of the poerson supposed to hnve
boon murdercd has been found, or there is clenr and irrcsistiblc proof
thrt such purson is ncturlly dende! citing People v, Videto (1825) 1 Park.
Crim. Rop. (N.Y,) 603. In Now York it is hcld th-t in trials for murder,
tho poople must ostablish by positive evidoneo cither (1) the corpus
delicti or (2) tho eriminal agency producing it; and thot aftor either

{s thus cstablishéd, the other pny be shown by circumstantial evidence.
Ruloff v. Pesople (1858) 18 N.Y. 179; People v. Bennett (1872) 49 MN.Y. 137
(by divided court). In such a prosecution the corpus delicti is es-
tablished by proof of the finding of the body of ~ hum~n beipg under
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such circumstances as .ndicnte that 4he decth or killing was felonious,

and not by accident or suicide. Strte v, Fotter (1873) 52 Vt. 33. But

the proof of the idontity of te derd body .1ust be established by evidence {
outside of tho denth cf tho perty nlleged; *ha remnins of the decoased, '
or n portion of them, must bo sufficiently iiemtified to cstablish the

death of the party. ‘.oveladg v. St to (1883) 14 Tex App. 545; Gay Ve

State (1901) 42 Ta C:im Rop. 450, 30 8. W. '771.

Wharton's Crimiral Law, Vol I. pp. 459-460, Whot Blackstone said of
confessions wns cert .inly trus of “he ndmission which the proseccution in-
troduced in this enga: "confcssiors cvon in enses of i'elony at common
law, were the worke't and no't suspicious of -1} testinony, vory likely
to be obtnined by netifice, .'else hopes, prom: .sass of fivor, or mennces;
seldom remerborai - ccumtely, or seported wit': wecision, incopable in
;Eﬂ.r nature, of biing dispioved by other neg-tivs tesyimony." 4 Bl.Com.

™

The accuscd on the witness stand explaim d clearly and logically what
the notives did ‘un the faco of the cnomy, the stratcgicrl intorosts of
the Jepancse €orrison in their rect strte of disiress, which *distress"
wns eaused by tie contimmous bo nbings by the imoriean fo.'ces, the inves-
tigrtions condigted under grort hazards to the investignters, tho trinl of
the nativesgci sinals, the judgiient covan to wr!tten judgmeit, the ronrding
of the sentenc.e to the mative <riminals, and “he final cheptor, the
exceution of the nrtives found guilty nnd semicnced to death.

The presccution put into evidenca a writtien statoment signed by the
accused. Tais wns sceured frvm the recused o™ Docember 3, 1947, and then,
' on Focbruar 24, 1947, the rcciscd wr8 scrved '7ith the charg:s and
specificnt sons. :

This rdmission ie vhot -sbuld Be krown ag n elrcemstantial confession
if it w@ e o confeossion. It 18 however just nn admigsion.

The prosccuticn h-ve oily »roduced eire'wstantial evidence and have
' introdused o circumstantinl odm ssion. This cireumstantic]l ndmission has
been ful'y explained by the. nccused on the 7! tnces stand. He was sub-
jected to the grilling erojs-oxanination by the judse advocate but this
only tinded to prove his !pmnocence as reogards to both chnrge onc and
chnrge tuo.

Strictly sporking the stotoment of the accusced wiich the judgoe
advoente intreducod into evidence is strictly spockimg not a "eonfossion,"
but nn Padmission.” Con'’ecssion is a voluntnry aneknowledgmont of guilt.
Admission 1s an ncknowle dgrent of facts tendiwg to cftablish guilt, People
v. Sevetsky, 323 Ill. 1:43, 153 NE 615.
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Statements, decloration, or ndmissions of fact ineriminating in their
! nature or tending to prove guilt nre ndmissions nnd not confessicns. Pcople L
t v. Rupert, 316 I11. 38, 146 NE 456. |

This ndmission was explnined by the accused nnd the commission must
now weigh the evidence. The commission must dctermine the eedibility of

| the tostirony of the nccused undor the sarme rules and principles as —ith
| other witnesses.

If the defondant's testimony explroining hie net wns not improbable
and no contrndictory evidence to it wns introducad, it could not be
rejected by the jury. Miller v. Strte 191 Misc. 477, 211 NW 278,

So much for the to=tinmony of the nccused.

At this time we wish to enll the anttention of the commission to whnt
in our opinions rre grrve errors in the procedure omd have boen most
projudieinl to the substrntive rights of the nccoused.

On the Fourtoenth Dry of the trinl the judge edvocate in questioning the
defense witnoss, Morikawn, Shigeru rend from n documspt which purported to
be on intorrogation of the witness by nn officor of the United Strntes Navy.

"Q. When you were interrognted, you worc asked coneorning the execution
of the notives. Question: '"Were thoy:givon a trial?' Yeur nnswer: 'No.' How
do you explain the fact thnt vhen youtostified before the officer you
stoted there wns mno trinl nnd thot now when tostifying before this com-
mission you state therc is n trinll"

This question was objocted to by the necused on tha ground of the |
lino of quostioning by the judge ndvocate and seemed thc judge ndvoeate is
using quostiomsond answers from a document purporting to be a provious in-
vestigntion thorubr putting words into tho mouth of the vitnoss and trying
: to introduce by thc back docr, cvidence in r document without introducing
= tha doeument. Tho doeumont is the best ovidence and AT the judgs advbeate
desircs to introduce it inte evidence he must do so properly.

The judge ndvocate replied thnt he could impemch the witnces any
way ho plensod rnd he cobld redd from this document or any documont
and nocd not or did he desire to introduce the document into evidence.

The comrissicn announced that the objoction was not sustained,

The judge advoente continued to read quostions from whot purported

wHH(20) *
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to be an interrogation of the witness in 1945 by an afficer of the

. United States Navy. Throughout the cross=exaninstion of this defense

\ witness the judge ndvocate kept saying that the witness was lying and
that he, the judge ndvocate,could impeach his credibility by reading any
document and impench him in any way he wanted.

The defense are still of the opinion that the commission erred in
* ' failing to sustnin our objection to the procedure of the judge advocate,
We are of the opinfon that the improper procedure of the judge advocate

affected the court in giving or denying credence to the testimony of the
defense witness, Morikowa.

The judge advocate on the sixteenth day of the trial hnd the witness
Morikowa read Articles 87 and 89, Japanese Naval Court Meortial Law (see
question nunmber 428). Thy we ask didnt't the judge advocnte have him
read Article 93, which revokes the provisions of Articles 87 to 92 inclusive
in case of Specinl Court Martial. Article 93 reads: "Regulations of
the preceding six articles shall not be apnlied to a Special Court Martial."

The judge advocate said it wns done to impeach the dofonse witness,
Mérikawn. Let us see what the Navy Department says of the impeanchment of
witnesses on pnges 829-831, Com ilaticn of Court Martinl Orders, 1916-1937,
Volume I, we rend:

RINPEACHMENT OF WITHESS: Improper Methed,

"In a recent trial during the cross-examineticn of a material witness for

the defense the judge advoerte nttempted to impeach the witness by showing that

\ he had given testimony before a previous borrd of investigation to an
effect econtrary to his tostimony bofore the present court, In attempting
to thus impench the witness on the stand the judge cdvoeate was well
within his rights but it so hapuened thnt he was permitted over objection,

x to bring Before this court in an imporper manner an unverifiocd versicn of
whnt had becn the witness's tostimony before the above mentioned bonrd of
investigntion. The following cxcerpt from the rccord of the testimony of
the witncss illustrotes what is meant:

#87. Q« Now, can you cxplain why you failed to tell the Board of
Investigetion or give tho Board of Investipetion thot (bad table manners)
as o rcason for "bawling out™ Mr, A, instend of Scamanship questions? They
eroated quite nn impresslon on your mind and you hnve no difficulty at all
in strting that it was for that reason and no othor he was "bawled out";
and yct before the Board of Investigcotion you said nothing whatever about it
ond assigned as the ronscn for his "bawling out,” fallure to answer Sca-
manship quastions. Can you explnin that discrepancy?
. A« I do not know that I sald Seananship questions. I said "bawling
out® because I thought it was misconduct, It was thc same as 111 tnblo nane
ners.

cxgu'wn 19 BE A Jja/ﬁf)'—
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188, Q. But why did you sny before the Board of Investig~tion that he
wag "bawled out® for falluro to answer Boamanship questions and you did not \
mention his table mammors. HNow, how can you explein the disecrepancy or do
you explain i%7
A. If I remembor rightly I never mentioned his "bawling ocut" at the
table in my former tostimony,.

189, Q. You didn't montion table manners before the Board of Inveosti-
gation?

10bjected to by the counsel for the cccused on the ground of the line of
quostioning by the judge ndvocate. He is moking n supposition and is not
quoting exnctly from the record of the Board of Investigntion. He has im-
proper rensons to suspect this and is bringingtout the evidence without
quoting anything from the Board of Investigntion.

The judge ndvoerte replicd that he can impoach this witnoss in any
way he plensocs, whether by contradictory statements in answer to oral

statemonts, or by reforring to the Board of Investigntion without bringing
it into the rccord.

IThe Bourt was cloared,

(P, 11) 'Thc court was opened, -All partics to the trial entered and
the presidont ammounced that tho cbjection by the counsel for the accused is
nct sustdned. It is the undorstanding of the court shat the judge advoente
is proceceding along the line of gquostioning for the purpose that the witness
has made contradictory stntoments before o pronorly constituted Board of
Investigntion and thet such questioning is permitted by rules of evidence,
pnge 164, paragraph 167!

"In connection with the foregoing it is important to note that ot mo
time during the trial was the record of the bonrd of investigation brought
dnto evidence for thoe purnose of showing by reading therefron, which is the
oply wnv in which st could proporlyhnve been shown, what sestimony the witness
M, did nctunlly give bofore sgid board.

An exnminntion of the context of Section 167 Naval Courts and Boarde
ghows thnt it in no way supports the above ruling which the court attempted to
bese upon it., On the contrary, the section in question distinetly requires thr
the contradlctory stntoments of a witnoss be proved, It is true thnt
rcferonce is made to cortain preliminary quostioning in regrrd to contra-
dictory statoments but such quostioning is pormitted enly for the purpose
of laying tho foundation for futurc impenching ovidence, It in no way takes
the place of such ovidenen. As str~ted nbove no proper impeaching cvidence

CERTIFIED TO EE A TRUE COFY wHH(23)
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was later introduced in this ense, and the impression is ectedted, from the
reading of the above quoted oxcerpt from the rocord that the judge advocrte's
unsworn version of what the record of the bomd of investigation contained
was acoepted by the court as evidencing whnt such record did actually con=

tain. From this it woul that th a ndvoente t t
Yestify without being placed under oath ond wgs permitted to t

to g matter as to which co op it :
and not the togtimony of the judge gdvocate could have ben the best evidenec.

The proper procedure wbuld have been for the judge ndvocate to heve asked
the witness questions in rognrd to the testimony previously given by him
before the board of invostigntion and thus lay the foundaticrn for later

1npe chnent in the nvunt ur innonsiatance, but in order %o hrve properly

"It is not know to whet extent the improper procedure commented upon
above affected the ecourt in giving or denying eredence to tho testimony of

the vitness M, conside that t
gustain counsel's objection to guch procedurc was erroncous. It is neces-

sary, thoerefore, to detormine whether such erroncous ruling prejudiced the
intercsts of the accusod (P. 12) to such an extent as to invalidate the
proceedings in this ease; or, in other wopds, whether the intorcs®e of the
nccuscd were matorinl’y affected by such a ruling. On this questicn it is the
opinion of the Department that, for reasons hercinbefore set forth in full,
the eredibility of the material witnesses as to frets in this case was of
the utmost importence in aiding the court to arrive at its findings and

that, in view of the fret that the erroneous ruling of the court now under
ccnsideration was on o point that involved the eredibility of a moterial wit-
ness for the defenseo, it must p_g 2215 thot such error wns fotnl to the

E EG& !1]..“'. ‘h‘l thjliﬁﬂ( Filﬂ 2‘1@3, J--ﬂ.oG-j DET: 1 ] 1922; u-cnﬂi

Ree. 557 ¥ 3 ~<CMO 1~1923. p. 10-12),

¥e fol that this Lovy Department ruling is exnctly in point in this
present ¢nroc. In this case, the judge advoecate in attempting to impeach the
dofense wil=ass, Moriksma, 1ln an improper moannor and he wns permitied bwver
objecticn Lo bring bofers the court in an improper manner an unverified ver=-
sion of wat hnd teon tha wiiness's testimony bofore an investigriing of=-
fiecer, Ta:s projudided the interests of the necused to the same extent as
set forth in CMO 1-1923 (p. 10-12),

Next we shnll rofor to the procecdings of the same day, the sixteenth
day, when another defenso witnoss, Inowe, Fumio, Coaptrin, Imperinl Jopanesc
Army toock the stond after being duly sworn.
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The judge advoente requested that this witnoss be advised that any-
thing he might say in this trial may be used against him in any trial |
\ from now ons He further stated that the witness had been served with

charges and specifications and is to be tho next defendnnt before this
commission

Sixteenth day, Incue on the witness stand.

"Tho judge rdvoente further reqoosted the commissicn to diredt
tho witnes= thrt if he answors o quostion or mnkes a statement on dircct
examin-tion by tho nccused he 1s subject to cross-examination on these
points and eannct rofuse to ansver at that time, so it would be well

for the witnoss to remombor this before answoring quostions of the ac-
cuscd."

We objected but were overruled,

"The eommission direceted that the romarks of the judge advoeceste be road
to the witness and thoy be explaincd to the witnoss as insgtructions from
tho commission,"

This we hold to be error The instructions are not correcct and it
was most prejudicinl for the Judge allvoente to so attsek the ercdibility
of the witness before he hand even boen given one single question by the
accusced,

Section 261, Naval Courts and Boards, under paragranh (b) rends:
"A witmess may properly decline to answor a eriminating question.™

In our objoctirn to the stntoment of the law by the judge advocte we
referred the commission to the section in Naval Courts and Boards regrrding
\ eriminating questions, Scecticn 261,

We at this timc alsc foel that the eredibility of this witness was
soricuely imoaired By the romarks of the judge advoente, Seetion 400

of Naval Cc.acts and Boards elenrly spocifics the dutiocs of the judge ad-
voeate dua-iag the trial,

On % sevonteenth dny at 3:42 p, m., the judge ndvoeante started to
erogs-cxaine the dofense witness, Captain Inoue. Question 87 wns: "Have you
told the truth in your testimony before this commission?™ Answer. YHes,"

"g88. Q. In September and Octobor, 1945, were you questioncd by the
war crimes investigntor at Jaluiti®

This question was ob gptad to but not sustaincd,
RTIFIED TO BE A TRUE COFY
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Answer: "Yes."

"89. Q. Did you tell the truth when you were questioned by the war
erimes investigator®®
Angwar., "I 4id."

"91. Q. When you were quastioned by the war erimes imvestigator at
Joluit, did you et first 1lie to him-and then later tell the truth?™

"92. Q. Wore you asked the following questipn during that investi=-
grtion: [j'udgn advoeate thon read from a dncmnﬂ ! I understand that the
Admirnal wished to disclose all the truth at the time of the surrender, but
thnt a group of officors persunded him not to, what do you know about thnt?®®

This question wns objected to b y the accused on tho ground that it
was beyond the scope of direct examinntion, that it is improper for the
Judge ndvoeate to rend from a document wbich has not been introduced into
evidonce and the judge advoente is therety being allowed to testify without
being placed undoer oath.

The judge advoente replied thnt he could impoach the eredibility in any
way he wanted to.

The commigsion announced thet the objeetion was not sustained.

"94. Q« The record indicates ypu worc asked the following question:
ﬁud.gu advoerto rend from n duemmnﬁ fhy did the subordinate officers mnke
this sugpcstion?' You answored: "Wio officors did not want the AtCom to be

\ punished and likcwisc we were nfrnid for the throo executioners, so
we decided to try and hide the truth.' Did you make this answer to the |
investigator?®

N This guosticn wns objocted to by the accused on the ground that it
was not tho propor way to introducc ovidonco from a formeor record. Tho
judge advocate is bolng nllowed to ngain testify by reading from o rocord
which k2s not been introducod into cvidonece nor does the judge advocnte
gay ha i tzads %o offer the documont into ovidonco. The original documcnt
is thn © L cvidence and the only propor wny to get it into evidence and
not tr curtlnue to read from it, By doing tho way he is the judge ndvoente
is tosti yiag and is not under oath. The judge advoeate is therchy
projudic.rg the rights of tho necuscd.

Tho judge advoento roplied as boforc that he could impeach the
erodibility of the witncss any way he sow fit.
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Aganin the commission announted that the objection was not sustanined,

The dofense wvitness answered, "Yes I answered this quostion. This
aguostioning was in ancther easc, altogether differcnt from this native
ineidont. Conecerning that case I was asked by Licutenant Commandor
McKinson, an investigntor, and Okiymiyo, an interproter was thore such
n casc and I answered truthfully. I was asked who wms in charge of
thie and I roplicd, *Mojor Furuki.® This was all th-t was asked of mo
ond thoe quostions and answors you have read to me 7as on a case al-
togotheor difforont from the prosent emse and if 1t is wished I will
clarify this testimony.”

But did the judgc advoerte hsk him to clarify it? He did not. Ho
eontinucd to treat him as if ho wore the mccusced in this ease, quite un-
foidrly nnd -rithout any considernticn. The noxt question he nsked him
wns queskion 95, "Is it truc thrt you officors ngreed not to tell tho

truth beenusc you desired teo protect your follow cffiecors amd the enlisted
men?"

e agnin objeetod but rore overruled,

Qs 96« The judge advoente again road from a documcnt. "On that
occoeion when you were guestioned you said: /rending from a document
"We officers did not want the AtCom to be punished and likowise were afraid
for the three oxecutionors, so we decided to try and hide tho truth.'! Is
it truc thet the reonson you tried to hide the truth was because you were
trying to proteet Admiral Masuda and the three executimnors??

This question was objected to by the accused because of the linc of
questioning, becausc the judge advoente wns roading from o document not |
offercd in evidonce and thus boeing allowod to tostify not unflor cath, and
by reading questions and answers picked at rondom from the document he may
woll be giving improper tostimony. The documeont is the bost cvidence of
what it contains ~nd it should be offored into ovidence, Thie is nost

prejriiclai ©o necused and danoge has already beon done. &gain the Judge
advres®i raplled as before that he eould impeach the eredibility in any
wWay Lo uw: Il

% commission announced thot the objection wans sustrined this time,

A we strted the drmege to the necused has nlready been done by the
inpropnr questioning and econduet of the judge adwoente during his cross=-
examin~iion of the dofensc witncss, Captain Inoue,.
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After one more questicn by the judre advoeate to which we objected the
\ commission adjourned that day, Thursday, March 27, 1947, until the following \
dny, “Priday, March 28, 1947,

On tho eighteonth dny, the judge advoente strrted out agnin by ronding
from a document,

"98. Q. Yostorday you acknowledged that you proviously testificd at
Jaluit th-t, "o officers did not want tho A%Com punished and 1likowise,
we vore nfronid for the threo oxeeutionors, so we doecided %o hide the
truth.' Were you trying to protect Admiral Haswdn from boing punished?™

The accused cbjected to this question becauso it wns boyond the scope
of the direcet exominrtion, and wes irreclevent, and beeause, as before, the
judge adveente is being allowed to sestify by roading from 2 record; he is
not under onth; he does nod st-te ho 7ill offer the document into evidence.
This conduct and quobtioning is most prejudieial to the substantive rights of
the necused.

Now the judpe ndvoente replies th-t he is rending from the rccord of
this cnse.

Tho commission ngnin nnnounced that the objecticn of the nccused was not
sustnined,

If the judge odvocate was ronding from she record of this case, we feel
that he cortainly was misquoting by nod roading all $he pordinent matter
\ connccted with the quortion. We ask thnt the commission enrofully rend
agedn the testimony of thnt day.

The judge advoento's questicn 96 on the sevendcenth day wms read from
another docunent than the record of this trisl and me objected most stron-
uously to tho judge edvoente being allowed %o road from the document which
was not offored into evidence. We stated that the proper way for the judge

advoentc tc “c wae to offer the document in evidence nnd not rend at random
from i« ilout potting the entire document into eovidence.
Ts * - quostirn 96 tho cormissicn did sustain our objection.

Ques:icn 94, as we h~ve stnted, was rend from a deocument notoffored
into evidence. That quostion as as follows:

"94s Qs The record indicates you were asked the following questicn:
‘Why did the suberdinate officers make this suggestion?' You answered: 'Wo
6fficers did not wnnt the A$Con 4o be punished and likewise we were afrnid
for the three executirners, so we decided to try nnd hide the truthi! Did
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you make this answer to the investigator?®

We have previously given the answer which the defense witness, Captain |
Inoue, gave to this questicn 94.

Quostion 100 was as follows: "Have you decided to try and hide the
truth in your testimony before this commission?®

Vo ngain enll the ecommission's attention to what was said in CMO 1-1923
(p. 10-12). Wo foel that the error was just as grave in this present case as
in the enso cited nnd that what the Judge Advocote Gemernl said is ap-licable
in this ease. I shnll nganin read whot wne said:

SIMPEACHMENT OF WITNESS: Improper Method.

"In n recent trinl during the eross-cxamination of a material witness
for the deforse the judge ndvocnte attompted to impeach the witncss by
showing th-t he had givon testimony bofore a provicus board of investigation
to an offect contrary to his tostimony before tho present ceurt. In ot=
tempting to thus impench the witness cn the stand tho judge advoente wms well
within his rights but it so hoppened that ho wns permitted over objection,
to bring before the ccurt in on impropor manner on unverificd version of
what had boon the witncss's testimony before tho nbove menticned board of

invostigntion. The following excerpt from the rocord of the testimeny of
the witncss 1llustrrtes whot is moont,

mig7, 0, Now, ean you explain why you fniled to tell the Board of

\ Investigntion or give tho Borrd of Invostigation that (bod toble manncrs) as
a reason for "bawling out" Mr. A. instond of Scamonship questionas? They
croated quite an impression on your mind and you have no difficulty at all
in stnting that it wns for thnt roason and no cther he was "bomled outh; '
and yot before she Board of Investigrtion you said nothing whatever about
1t and nssigne” as tho reason for Ms'awling oud) foilure to nnswer Sen-
monship questions. Can you explain that diserepancy?

' A. I do not ¥now that I said Scamanship questions. I said

"bawling out" bocause I thought it wns misecnduct, It was the same as i1l
tnble marners,

- -
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¥88, Q. But why did you say before the Bonrd of Investigation that he
i. was "bawled out" for failurc to answer Socamanship questions and you did not \
mention his table mamnors. Now, how can you explain the diserepancy or do
you explain 1t?

A« If I remember rightly I never mentioned his "bawling out" at the
table in my former testimony,

1890, Q. You didn't montion table manners before the Board of Investi-
gation?

'0bjected to by the eounsel for the sccused on the ground of the line of
questioning by the judge ndvoeate. He is moking a supposition and 1s not
" quoting exnctly from the record of the Board of Investigntion. He has im-
proper reasons to suspeet this and is bringingtout the ovidence without
quoting anything from the Board of Imvestigation.

The judge ndvoente replicd that he can imponch this witness in cny
way he pleascs, whether by contradictory stotements in answer to oral

statements, or by roferring to the Board of Investigntion without bringing
it into the record.

IThe 8ourt was cleared.

(P, 11) 'The court was opened. All partics to the trinl entered and
the president announced that the cbjection by the counsel for the accused 1s
not sustdhed. It is tho understanding of the court shat the judge advoecato
is proceeding along the line of guestioning for the purpose thot the witness
has made contradictory stntoments before o pronerly constituted Board of

\ Invostigntion and thnat such questioning is permittod by rules of evidence,
page 164, paragraph 167,!

"In nonnectio th the fo i t to note

sonnection with the foregoing 4t is dmportont to note thot at ne
time duriac_the trigl wns the rgcurd of the gnr‘ni of ingvegtigation Ig_xggg___
into evidongs for the nu'fmgg of showihg by reading theecufror, which is the
oply wor in wwhieh st ecuid properlyhrve been ghown, what testinony the witness
M, did no:ially givo bof wnmm_mm-

An conminnticn of the context of Section 167 Naval Courts and Boards
showe that 1% in no way supports the above ruling which the court attempted to
base upon ite On the contrary, the seetion in question distinctly requires thr
the contraclictory stntoments of n witnoss be proved. It is true that
rofercuco is mnde to cortain preliminary quostioning in rogrrd to contra=
dictory statoments but such questioning is pormitted only for the purpose
of loying the foundation for future impenching ovidence. It in no way tokos
the ploce of such ovidenec. As strted above no proper inmpeaching cvidence
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wae later introduced in this ense, and the impressior 1s otedted, from the
reading of the above quoted cxcerpt from the rccord that the judge advocete's {

\ unsworn version of what the record of the board of investigotion contained

was accepted by the court as evidencing what such record did actually con-

tain. From this it would a r that the judge ndvocate wa tted to

testify without being placed under oath and wps permitted to tostify in regord
tto to which the record of the bonrd of invegtigrtion itsclf ;
t tho togtinony of tho judgo gdvogate could have beén the bost ovidoneo.

The proper procedure wbuld have been for the judge advoente to heve asked

the witness questions in regnrd to the testimony provicusly given by him

before the bonrd of Invostigntion and thus lay the foundaticn for later

imporchment in the ovent of inconsistr:nca, but in order to hrve proporly
% d A LLIE . £ 1 ¢ 2 AC1E > : 1 qie] rEEe

: odu gl
WM&&MMM

"It is not know to whet extent the improper procedure commented upon
above nffected the court in giving or denying eredence to tho tcetimony of
the witness M, but it is considered that the ﬂnqrt' ruling in failing to
tnin E s o tion to 5 guss It is neces=-
sary, therefore, to detormine whether such erroneous ruling prejudiced the
intercsts of the accused (P. 12) to such an extent as to invalidate the
proccedings in this case; or, in other wo#ds, whother the intorcsee of the
nccusced were materiol’y affected by such a ruling. On this questicn it is the
opiaien of the Dopartment that, for reasons hereinbefore set forth in full,
the credibility of the material witnesses as to frots in this case was, of
the utmost importence in aiding the court to arrive at its findings and
! thnt, in view of the frct that the erronecus ruling of the court now under
ecnsideration was on a point that involved the credibility of a material wit- |
ness for the defenseo, it t g tel to t

%f_imis_iﬂﬂ Filo 26262-10008, J.A.G., Dec 16, 1922; G.C.M.
Ree. 56875)==CM0 1-1923, p. 10-12),
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On the cighteenth day the judge advoeate ngain read from~n document.

\
{ "175« Q. In Jnluit in October, 1945, were you asked 'Whrt kind of a ;
trial did they h-ve or was your investigrticrn the only thing used?i!®

Tho nccuscd cbjoctod ns bofore but the objection wns not sustained. So
again the judge cdvoentc wns nllowed to testify,nct under cath by rending
from o decument not in ovidence.

Finolly when we were allowed tc reexnninethe defense witness, Coptain
Incue, we tried to show by questicns thnt the testimony road from the docu-
mont by thoe judge ndvoecoto wne not admissible in evidence in this present
trianl. We put those quostions to the witness, Incuo.

"176. Q. Did you hrve tho assistance of counscl when yru wore questiocned
at Jaluit?”

"This quoceticn was objected tc by the judge cdveente cn the ground that
it wns immntorinl and irrelevnnt,

"The accused replied.
"The commission gnnounced thnt tho objectlion was sustrlinod.
"177.Q. Werc you allowed to vorify the testimony you gnve nt Jaluit?

"This quostion was cbjocted to by the judge advoente on the ground thnt
it wns immnterial and irreldwvant,

MThe necused replied,

"Tha commission was clonred.

"The commissicn wos opened. AlLl pnrties to tho trinl cntordd,

"The ecmmissicn announced that the objecticn was susteined,

1178, Q. Were ycu told th-~t you did not hnve to testify nt Jnluit?

"his question wns cbjcoted to by the judge ndveerte on the ground that
it was immatorial and irrclovent,

"The necuscd roplied.

"HH(32)
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"The commission announcod thnt the cobjecticn was sustoined,®

It is very interesting to hoar what the Judge Advocnte General hns to |
sy about the accused offering ovidence showing an nlleged confiessicn to
be voluntery.

"hon the questirn cof thoe ndmlssibllity of a eonfessicn nrises the
dofense ns well re the prosocuticn sheuld be pormitted to intrcduce covidence
to show thrt tho ernfossirn wns not voluntarily mrde by the accused. . « »
However, it crnnot preperly neccept tostimony cffercd by the proscceuticn
shoring o eonfessirn te be n veluntary cne sritheout glving the defonse an
oprortunity tcshew eontra. It is apporont, thereforo, that tho court's
neticn in refusing tc permit the nccused to cffor evidonee showing the
nlleged confessirn te be involuntory wes a fnt rrogule . (26262~
10507, J.A.G, Oct. 8, 1923; G.C.M. Rec. No. EBﬂﬁﬁiﬂ Compilntirn of Court=
Martinl Orders (1916=1937), Vol I, p. R49, CMO 10-1923, p. 8.).

I shnll plse ot this time rofor to Sectirn 400, Nrvel Courts and
Boards,

Dofense sritness Coptain Incue finsihed his testimony on the cighteeonth
dayy the comilssicn nsked the -vitncss if he had anything further tc st-to.
Section 588, foctnote 25, Nevol Courts and Bonrds, stotos: "Whon gll the
perties indieate th-t they have nr more questicne te ask, the ecourt will
infcrm the witness that ho teck an cath to strto ovorything -ddthin his
knowledge in relrtirn to the chergos, and th-t he is now privileged tc make
any furthcr strtoment noccssary to fulfill his onth; th-t if ho is nct
sure wh~t tho charges arc they will be oxplnincd to him,"

"The witncss mnde the following strtcment:® then the record shows |
whnt thedofense witness Incue said,

Tho reccrd thon rerds:

"The judge ndroe-~te objected tc Bhe statenment of the witness and
requosted thnt it be stricken on the greund thnt it =ns the opinirn of the
witness, thnt it was horrsay, and thot it was ¢ solf=-scrving stotement due

tc tho fret that this witness 18 tc be n defendnnt in a future war crimes
tricl,

"Tha conmmissicn anncunced that the cbjeetirn wans sustained ~nd dirccted
that the entire st-tement cf Incuc, Fumio, be strickon,n
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e believe the chjoction of tho judge ndveente ne improper and his
stntemont yegnrding the witnose wns projudict~l th.the substantitive righte \
of the necused. Wo further beliove th-t it wrs error for the commissicn '
to sustain the cbjectirn of tho judge advocato nnd to strike the stotement
of the dofonse witnoss Crptain Incue fyom the record,

Woe next eanll the commisaicn's nttentirn te the eross=exnnin-~ticn by the
Judge ndveerte of the accuscd, Fajor Puruki, -s n witness in his own
bohalf, From the rocerd of the t-onty-seccond day wo rond as fellows:

56, Q. Did you over reed the following Naval Regulnticns.® Then
the judgo ondvoerte rond from n document.

Tho question was objoeted to by the cecused as shown in the rocerd. This
objecticn is bnsed cn the samo principle ns before thnt the judge sdvoeante
is being allowed to testify whon now eworn and is reading fron a document
not offered inte evidenece,

Lgain tho commissirn did not sustnin tho cbjoetirn o the dofonsce.

Q. 157 wae as follows: "You tostificd ecneerning cortnin things which
you elnin Admiral Mnsuda snid or did. Did ycu testify truthfully in theso
mattors?®

Tho defeonse objected to this questirn but the objocticn was not sustained.

®162, Q. Then ycu were first investigrted, did you give cne stotoment
to the investigator nnd then after ldmirnl Masudn died, did you chrnga your
gt-tement 7V

The reccrd shews that the accused objocted on the same grounds ns boefore
th~t tho judgo cdvcente is nttompting to introduee inte evidenco a decu-
ment not doing it in the proper woy, but readine eonly certeain porticns from
tho dceumont. Tho procedurc is highly prejodieinl to the rights of the
accused who is now cn the stand.

The cbjcetirn wne not susteined,

Q. 163 by the judge ndvoeate is ncnother instance of the judnge ndvoente
rending from a document Thich has not been cffered intoc ovidenco.

"163. Q. The roecrd of thc Board rof Investig-ticn indientes thnt in
rospense to the sixth quosticn you said, 'The mndn renson why I porscnally
mode o falsc statement wns beenusces « « ' and the soventh questirn rends
ns follows: *As far as I'm ccncerncd nll the sterics scund nicej; hrwever,
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when yru scnt the lying stntemont I assumed you were equally guilty when |
the truth came out. I want the whole story.! nnd your answered, "The

fnlse strtement I mrde wos concerned with this st-tement rnd the renson

is the some.' Did you ndmit to the investigator that the first strote-

ments were false?"

The record shows:

"This question wos objected to by the nccused ns follows: Te object to
the judge rdvoenbe being permitted to rend parts of n Bonrd of Investigntion
into the proceedings of this commission nnd being nllowed thereby to testify
without tnking the stand nnd quelifying as o witness. He is rending from
a document and he hos now shown thrt the document wlll be entered into

evidence. Ha thereby is prejudicing the rights of this witness who i1s the
nceused in this case.

"The judge advoente replied,

"The commission rnnounced thnt the objection was not sustnined.”

"164.Q. To refresh yocur recollection, I refer you how to the trinl
of Kewachi and Yoshimura ond others in which you te<tified you were nsked
159, Qa Wns that n true strtement?' rnd you answered, 'No, it w~s not,!
This stabement was in connection with the Amerienn flyers at Emidj. Do you
recnll moking th~t statement? The trial was held nt Ewrjolein, U. S. Naoval
Air Brse on Decomber 7 ,1945."

"This question wns objected to by the nccused as follows: We object |
to the judge ndvoerte being rllowed to pursue the same line of questioning,
roading from documonts which have not been as yot introduced into evidence,
and thorc has boen no showing that they will be introduced into evidence.
Ho is ronding only parts of tho doeument; hé is thercby being alloved to
testify —ithout qunlifying ns n witness. This is most prejudiei-~l to the
substantive rights of the witn ss on the stand who is tho accused. It is
requosted thnt the record show that the judge rdvoente 1s ronding from o
document ~nd we nlso roqueet that the objeeticn of the accuscd appenr in
full in the proccedings and thoe reply of the judge advoeate also apnorr in
full,"

The rccord shows the reply of the judge advoerte.

Tho recused replicd ns follows: Counsel for the defense does not
ngrec to stipulrtc thrt this record from vwhich the judge ndvoeato has boen
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reading be admitted as part of thés trial for very obwious rensons.

\ . We rgree thrt the judge ndvoente is allowed to test the crodibility !
of this witnces, or any witnces, but we maint~ n the =ay the judgo

oloonte is doing it now, and on provious occnsions, is most impXToer

and we maintain thrt to allow him to continue =rill be most preju=-

dieinl to tho rights of the necused in thie ense, end thrt hoving

nllowed him to do it hrs projudiced the rights of the necused. The

carncge hns beon done already.

The judge ndvoente roplicd ns shown by the rocord.

"The Bommission announced thot the objeetion was not sustrnined.”

Q. 166 by the judge ndvoecate: "I will show you this nortion of
the trial and ask vhother or not aftoer you road it, it rofreshes your
recolloction of your testimony. ™ill you rcad this portion here.

*"The intorproter rond in Jrpanese quostions 158 through 163 of
this tostimony.

"This question wns objoctod to by the accused onm the ground
that the judge ndvoecate is asking a question concerning n documont
thnt has not been offored or rocoived in ovidence, and that it is
immatorinl.”

The necused nlso objected boenuse the judge advoente =g ngain
boeing nllowed to tastify by ronding from a document, this time by way
H of the tronslator who transloted and read from the document handed

him by the judge ndvoeato and rosd aloud to the witness, the accused,
in Japanosc.

PThe judge advocnto repliod.
Thoe commission announced th-t the objection wns not sustained.”

Wo ask that tho eommission consider earefully the quostions nnd
angwers nnd tho objoetions of the accused and the roply of the judge
ndvoento on the tucnty-sccond dry of this trinl, Vednosday, April 2,
1947 .

We nre of the opinirn that whnt tho Judge lAdvocate Genernl said in
Court Martinl Order No. 1-1923 (p. 10= 12) is nprlicable under the

presont circumstances rnd particularly ns regnrds this witness, Enjor
Furuki, the nccused in this case,

We shnll ngain read into the record whnt wns saild regarding
impenchment of witnecss: improper mothod,.

v AP WHH n
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"IMPEACHMENT OF WITNESS: Improper Method.

"In a recent trinl during the cross-examinsticn of a material witness for
' the defense the judge advocrte anttempted to impeach the witnoss by showing that
he had given testimony before a previous borrd of investigaticn to an
effect contrary to his tostimony before the present court, In attompting |
to thus impench the witness on the stand the judge cdvocate wns well
within his rights but it so hapwened that he was permitted over objection,
to bring Before this court in an imporper manner an unverified versicn of
\ whnt hnd beon the witness's tostimony bofore the mbove mentioned board of
investigntion, Tho following excerpt from the reeord of the testimony of
tho witness il'ustrates what is meant:

*87. Q. Now, can you explain why you failed to toll the Board of
Investigation or give tho Board of Inmvestipation thot (bad table manners)
as o reason for "bawling out® Mr, A, instend of Sonmenship questions? They
eroated quite nn improssion on your nind and you hrve no difficulty at all
in stoting thet it was for that reason and no othor he was "bawled out®;
and yot befiore the Board of Investigction you sadd nothing whatever about it
and assigned ns tho ronson for his "bawling out," failure to answer Sca=
manship questions. Can you explnin that discrepancy?

A. I do not know that I said Seananship questions. I sald "bawling
out® becnuse I thought it was misconduct, It was the same as 111 tnblo man=
ners. .
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88, Q. But why did you say before tho Board of Imvestigntion that he
| wos "bawled out" for failure to answer Scamanship questions and you did not \
mention his table mammors. HNow, how can you explain the discrepancy or do
you explain 1t?

As If I remomboer rightly I never mentioned his "bawling out" at the
table in my former tostimony,.

189, Q. You didn't montion table manners before the Board of Investi-
gotion?

'"Objoeted to by tho counsel for the sccused on the ground of the line of
quostioning by the judgo advoeante. He is moking n supposition and is not
quoting exnctly from the record of the Board of Investigntion. He hns im-
proper reasons to suspect this and is bringingtout the ovidence without
quoting anything fron tho Board of Investigntion.

"The judge ndvocnte replicd that he can impoach this witncss in any
way he plensce, whothor by contradictory statements in answer to oral

stntements, or by referring to the Board of Investigntion without bringing
it into the record.

IThe Bourt was cleared.

(P, 11) '"The court was opened. All partics to the trinl cntered and
tho president announced that tho objection by the ecounsel for the accused is
not sustdned. It is the understanding of the court that the judge advocate
is proceeding along the line of questioning for the purpose that the witness
has made contrandictory statoments before o pronerly constituted Board of

| Invostigntion and that such questioning is permittod by rules of evidence,
prge 164, paragraph 167.!

"In cnmact;an with thg forcgoing it 1s importont to note that ot no
time durinz the trinl wns the record of the bonrd of investigation Mﬁ_‘h
into evidanga for the purnose of ;Eggim by ;ggd ng therofron, which is the
f only wny in which i1t ccrld properlyhnve been gh OWI, T g jgg'cjs:u:mg the witness

M, did act: m!,L:f_ givo bofore snid board.

An conminnticon of the context of Section 167 Navnl Courts and Bonrds
shows that it in no way supports the above ruling which the court attempted to
base upon its On the eonirary, the section in gquestion distinetly requires thr
the contranc¢ictory astntoments of a witncss be proved, It is true thot
roference is mnde to cortain preliminary questioning in regrrd to contra-
dictory statoments but such quostioning is pormitted cnly for the purpose
of loying the foundntion for futurc impeaching ovidence, It in no way takes
the ploce of such covidence, As st-tod above no proper impoaching cvidence

I‘ n
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was later introduced in this ease, nnd the impressior is otedted, from the
reading of the above quoted excerpt from the roecord that the judge advocnte'ls |
unsworn version of what the record of the bomd of investigation contained
was accepted by the court as evidencing what such record did actually con=-

tain. From this it would appear that the judge ndvocate wans permitted to

Yostify without being placed under oath and wgs permittod to tostify in regerd

Yo which the record of the board of invegtigation itself
and not tho tegtimony of the judgo gdvocate could have bebn the bosh ovidenee.
The proper procedure wbuld have becn for the judge advecate to heve asked
the witness quostions in rognrd to the testimony previously given by him
before the bonrd of investigntion and thus lay the foundaticn for later

inpcs chmnt- in thn event of incﬂnsiatunce, but in order to hrvo properly

"It is not know to whet extent the improper procedure commented upon
above nffected the court in giving or denying credence to the testimony of

the witness M, but it is considered that the court's ruling in failing to
i : acti ue ocedure W e It is necece=-

sary, therofore, to detormine whether such erroneous ruling prejudiced the

intercsts of the accused (P. 12) to such an extent as to invalidate the

proceedings in this case; or, in other woeds, whether the intorcshs of the

accusod were matorlal’y affected by such a ruling. On this questicn it 1s the

opinicn of the Depnrtment that, for reasons hereinbefore set forth in full,

the erediblility of the material vitnesses as to frets in this case was of

the utmost importance in aiding the court to arrive at its findings and

thet, in view of the frnet that the erroneous ruling of the court now under

consideration was on a pnint that involved the crudibilit-jr of a material wit- !
ness for the defensc,

'Ernceaging?_ in this cgse ( 6 2—1@3 J.A.G., Daﬂ 1. 1922; G
{.h 1‘1—923, P« m 12}-
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Q. 185 put to the cccused on the witness stand wne as follows: q;ghu
| have honrd Morlkawa tostify that Obotto and Paul were sentenced to hr
lnbor, I= that trus?®

PThis question was objectod to by the nccused on the ground that this
witnese should not be required to give his opiniocn as to the truth or
untruth of the testimony of a pre¥ious neas.,

"The judge advoente roplied,

"The commission announced that the objoetirn was not sustained,.®

Qs 196 by the judge rdvocate was objected to by thoe accused on the
ground that the judge ndvoente wns reanding from a document whieh hod not
becn introduced into evidence. After the roply of the judge ndvoerte the
commission nnnounced that the objection was not sustainod,

We respectfully call the commission's nttonticn to tho twenty-third
day, Thursdny, April 3, 1947, storting with question 265, During tho
questioning the nccused, ns n witnoss in his own bchalf, was required to
write on a plece of paper nand as we stnted required to manufacturc
evidoneo against himself which procedure as we thon pointed cut wos at
vorinnce with Scction 235 of Hovnl Courts nnd Boards,

The accusod, Mnjor Furuki, continued on the stand under cross-exrm-
inrticn by the judge advoente until lnte nfterncon of the twenty-fourth
dey, Fridny, Appil 4, 1947.

You remomber well how he honestly ndmitted the nets whieh he did,
You remember also the testimeny of all the witncsses. Not a single one
testified except that Mnjor Furuki was a loyal soldéer. All had only
words of pralse for this soldier who is chnrged with murder,

4t this time we nre not rsking for mitigotion for the cccused, Major
Furuki. If he is guilty of the atrocitics for hich Ris death is sought,
he onn expect no sympathy beccuse this is a military commission, o logal
court and the law must be carried out,

It woe Mr. Justice Rutledge in the dissenting opinion in the General
Yomoyuki, Eomnshitn, Potitioner said:

"But thore can be end should be justice ndministered nccording to
lewe, In this strge of warl's aftormnth, it is too early for Lincoln's
gront spirit, best lighted in the Second Inaugunral, to hove wide hold for
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the treatment of foes., It is not too onrly, it is nover too éarly, for the
{ noticn stendfnstly to follow its gront constituticnal traditions, none !
older or mere universally protoctive agninst unbridled powor than due
procoss of law in the trinl and punishmont of mon, that is, of nll men,
whather eitizens, nliens, nlien cnomios, or encmy boelligeronts. It ean
boecome too lntae,

"This long=held ~ttachment morks the grent divide betweoen our encenmies
and cursclves.: . . « Evory deprrture wenkesn the trndition, whether it
touches tho high or the low, tho powerful or tho wenk, the triuphant
or the conguered. If we noed not or cannoct bo mognnninmous, we can kecp
our otm law on the pleno from vhich 1% hns not descended hitherto and to
which the dofeanted foes never rose."

The nccused, Major Furuki, Hidesanku, is chnrged with murder and in
Charge II with vicl-tion of tho Lawe and Customs of W-r,

Soetion 158, Navel Courts and Bonrds statos r fundnmental rule: "If
there is £ rensonablc doubt ns to the guilt of the nccused, he must be
pequitted.”

Ve nsk the commissien, thorefore, to find as to the necused, Major
Furuki, Hidosnku, spocifieations cne, too, threoe, four and five of Charge
I not proved , and the nccused is of the charge of murder not guilty ond the
commissicn doos thorofore nequit the said Mojor Furuki, Hidosnku, of the
specific~tions and of the chergo: 6f murder, nnd to find as to the necused,
Major Furuki, Hidescku, spocifications, ono, two threo, four, and five
of Charge IT not proved cnd the accused is of the charge of Violation of
tho Laws and Customs of War, not guilty, nnd the commission doecs therefore
acquit the snid Mnjor Furuki, Hidesaku,of tho speeifications and of the |
charge of Vicletion of the Laws Ahd Customs of War,

-

Respectfully,

Martin Emilius Corlson,
Commander, U, S. Naval Roscrvo.

"HH(41) *
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CLOSING ARGUMENT FOR THE PROSECUTION

delivered by |.
{
Lieutenant David Bolton, U, S. Navy,
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CCOSING ARCUMENT WOR THE PROSECUTION
' By DMeutenant Devid Bolton, USN,
IRTRODUCTION

The comisgion has hesrd oble and éxtensive argumentz by defense counsel, Mr.
Tuichiro Akimotp, Mr. Salmo Susuki sud Commander Martin B, Carleon, USNR. The
Quality and sidll of their ngruments ms woll as thedr sealous defense of this cnee
is o8 much o tribute to the high standatde of the fnternatlonal profession they
ropresent, os it is to thelr excoptiomalporsonal and professionnl talemts. I have
highest regard for thelr integrity and skill, and I desire thnt they clearlly under-
stand thot remarks in sy argument which rolete to obwloma fabricotions in the
defonse, do not rolate to defonse coumsol, but qr¢ dlrected toward the accused, and
the various Joranese wonr crimos witnecsses who together in oloso confinemont for moyc
then a year, havo had nmple opnortunity %o worwo this strango fictiongl fabriontion
of ak alloged dofensc. If thoy hod pogsossed more skill and moro kmowledge, those’
witnoeses would hnve wovon o strobg, porhape indestructiblo cloth, depicting lovd
!md,ﬂnmasion for tie notivaes, But, fortunntely for Jhst. :u and unfortunstaly for
tho accused; thc clovh thor h-vo monufactorod is filled with holcs end the truth
shinca through 1like the briilant light of the Sum reovealing tho brutal cold-
blooded criminnl tryirs to I'ido bobind this curtadn of l1ice,

In reflocting nboub Mr. Akimoto's inspiring quotatior. ¢iom tho Corinthdans,
I canmet holn» thinking abodt the recused and I nm then remiqlded that owven the
devil oon quote Seripture for his own uses.

\ Like ohilosophicnl Mr. Akimoto, I say, "Let us take of our dark glassos and
lock at tho truth."

Because of the nnture of the ense and because of Yhe vory claborote arguments
Yy defense eounsel, the judge ndvoento is compel’ od to deliver am extensive and
dotailed closing argument. My collongue dﬁ tersely discussed the evidonce pre-
sonted in the trial, end notod the applicable law. My function is to give n |
dotoiled and complete annlysis of the applieable law, and to rebut the falkacfious
dofonse srguments,.

My orgumert will be presentod in two phases, First, I will briefly discuss
my understanding of the purpose and funmction of these trinls. Secondly, I will
discuss tho chnrges nnd the guiT™ of tho nccused. Many lcgal technicalities of
Internntionnl Law, American Law, Japanesc criminal and miZitory law, etc., are
involved in this phase of my argument, and therefore, in presenting it, I will
first give n stmmary ond then for the purpose of thorough treatment will give
a complote detriled analysis of the applicoble law, the preof of the guilt of
the accused, and tho necessity of his conviction and punishment
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PART I. Purpose of War Crimes Trinl.

FIRST, Let us briefly consider the purposo and function of this trial.

With respoct to @harge I, the instent cnse is 1ike any trisl of homicide.
Charge II is like nny typicrl wer erimes cnse. In the brosder socinl implications,
in the essentinl function of law, these chorgos=-the loenl end tho intemnationnl--
merge into ono problem of justice nnd one problem of soei~l ordor cnd control.

The war erimcs picturc hns vivid -olors. Its background wns padlhted at tho
snenk ottock at Ponrl Harbor, nnd it has boon indolibly eolored by the "Mnrch of
Donth," and othor ctrocitics too numcrous and too horrible to mcntions The
homiecidoe in the instant erse cre tho product of thnt same batbarie lust for power

whieh disregarded nll docencics and rllhumnn rights &n an effort to win the war
80 Ztrcnchc_ 1y bepgun,

fhoen Americane rcalized that tho enemy would stop nt nothing, would dostroy
any and all of the laws and rights of civilized man, we sought to dissunde them.
Pri}csta warc made, cnd when disrcgorded, thoy chonged to warnings. On hugust
21, 1942, Prosident Roosevclt doelrrod, "It is the purpose of the Government of the
United Strics, as I know it is tho purpose of cach of the United Nations, to make
appropricte use of the informotion nnd ovidence in respeet to these barbaric erimee
of the inveders in Europc nnd Asin., It scoms cnly fair that they should hove t!is
warning th~t tho timoc willrcome when thoy shsll have to stond in courts of law in
the very countrics which thoy arc now oprossing and onswor for their ncts,"

The nccuscd had his worning, and now, four yonrs later, in this court room
\ in the presemce of throo lMorshallcse obsorvers, he is tricd for the barberic murder
of thirteen of thoir follow eountryment

Whrt was sald by President Roosevelt 4in August 1942, and lator ropented over
and ovor ngnin, wns not o new credos The dotorront funetionnof intermrticnal law
wes expressed meny yoars agos Lawroneo, in Principles o g o
(7th ec. 1923) ppi 373-374, cipressed it ns folTous:

"A ruler drunk with the conscicusncss of overvwhelming power might wenture to
defy the moral sentimonts of menkind, but only #o discover by ond by that outraged
humtnity avenges itsolf in unexpoctod woyse « o o Thosc, thorofore; whe imagine
thret n state is froe to ignorebecause of the oxigencios of the moment nny rulei . .
rre ng erronccus in thoir roasoning as they rro nnarchicnl in tholr sentiments,

The lawe of wrr nre mndo to be obeyed, not to bo sct aside at plo-surcs™

All is not feir in wnr. Cortnin fundrmontnl domcstic laws must still be obeyed
and in the field of wnr, the laws nnd customs of w=ar sct dofinite standards,
violaticn of which constitutos n erimo ngninst the laws rnd customs of =nr and is
punishnrblo as such,
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Warning potentinl wrongdoers thot socioty will punish those who viblate its
fundnmentrl 1nwe nnd customs is n basic function of internntionrl eriminnl justice,
This commission is an instrument of thrt justice and must exercise thrt dotorrent !
function. In Charge II, the neccuscd is charged with violntion of the laws and
customs of ar. If ho is proven guilty of this intern~ticnnl erime as charged, it °

is your duty to safogunrd and protoct orgenized civilized society by convicting
and punishing hin.

Chargoe I--Murder=-is perhaps not ns dromatic ns the charge in violrticn of the
lows and oustoms cf w-r. Yot the socinl problem, the importanee of your
doeision, and the fundemontol juridienl principles roquiring trial ond punishment -
ara identienl. Socioty is governod nnd ocontrolled by law, and only if that low 1s
affective ond cnforced can the rights of individuals in socioty be protected.

Whethor we eonsider the violetion of tho 1awe of loenl socloty,ns evidenced
by Chrrge I, or bthe violrtion of the laws of internntional socicty, as evidonced
by Charge II, tho problem is idonticnl, Tho rccuscd has committed o serious
violation of tho lawe of society. Soclety domnds thrt ho be punished., From the
individunl standpoint, the particul~r punishmont m~y bo designed to intimidrte,

reform, or inerpacitote him. From tho soeirl stondpoint--nct rovenge=--but deter=-
ronce is the primnry objective,

The oyes of the world nre upcn you. Not only FUR'KI, but this eourt, and in-
torn-ticnal I and order itself is on trirl in this toom, The purpose and functien
of the trin~l is to ronffirm the integrity, the force, and the justice of thnt low
and order. The accused has bocn given n fair and impartinl trial. If he is found
guilty, ho must bo punished so thot othors who moy be "drunk with the consciousnegs

of overshelming power® or f-cod with the "oxlgoneios of tho moment® 7111 stop and
think, ;

PART II. Proof of Chrrges and Spoeificntions,
A. Roasonable Doubts

As to tho charges ond proof of the guilt of the accused:

The 1m7 roquires thet tho nccuscd must bo proven guiTty beyond o rensconnble
doubt. This requircment ls sot forth nt length in Nevel Courte and Bonrds,
Goctions 158 and 159. In part, thesc sections sabes,

"It is not necessary thnt ench particular f~ct cdvanced by the prosccution
ghould be proved beyond o rongonsble doubt; it is sufficiont to wnrront conviction
if, on the “hole ovidence, the court is sntisfied boyond such doubt that the nc=
eused is guilty. By renson~ble doubt, is monnt nn honost, substantinl misgiving
gonernted by insufficiondy of proof. It is not n enpticus doubt, not o doubt
suggosted by the {ngonuity of counscl or court nnd mmorranted by the testimony,
nor is it r. doubt born of ~ mereiful inclination to pormit the nccused to es~
cepe conviction ner prempted by sympnthy for him or those commocted with him. . "
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. The nocused, FURTKI, Hidesnku, Mnjor, Imporinl Japnnese Army, is chorged in
{ ton spocificaticns with two erimes: Murder and Viclation of the Laws nnd Customes
of Wrr. The ovidence clenrly cstablishes tha guilt of the nccused beyend n reason-
nbloc doubt,

In considordng this evidence, the judge ndvoente will first give n summary
of the mnin fenturcs of the nrgumont, nnd thon prosent an extensive annlysis of
the ovidenes in the 1ight of tho appliea™le low,.

B. Summary Annlysis,
1. U4s to Murder.

SIMM/RY: As to Chargo I, Murdor,

Murdcr ncs beoen nl'cged in vioclntion of the offoetive locnl law, Socticn
199, of the Japrneose Criminnl Coda. Srecifieaticns 1 through 5 nlloge this
mardor in the langu~ge of tho loeal law, n~nd also in the langurge of the commen
13‘-11

In sub-tanece there is 1ittle difforonece in thelr appliecticn. On annlysis,
it will bec scen thet vhile tho langu-~ge of Scetion J99 ie vory brord, its con-
tonts must be rord in the light of cqrtain limiting provisions in Chaptor VII,
Book 1, of the Japonesc Criminal Code. The pertinent provisions cof this chopter,
upcn anrlysls rnro seen to bo elonrly ineludod vithin tho scopé of the torms ™with-
out lognl justificrtion or legal oxcuse."

Spdcificaticns 1 through 5 in alleging those murders, uso cortnin historie-rl
H legrl terms commonly uscd in Amerienn eourts. /Analyging these terms according to
lognl usngoe, it is domonstr-ted thet in the instnnt erse, the words "wilfully,
promeditation, mrlieo nforcthought, feloniously, nnd -ithout justificble cousc,"
like tho concepts of the Japrnose law, reauir.fd only thet the killings be proved
to be intenticnnl nnd "githout lognl justifice~ticn or legal exocuso,"

There is no question thet the nccused intended to kill the nntives. Ho
tock them to tho plreco of cxceuticn with the intentirn of killing thom, ond after
thoy arrdved ot tho plncc, he did ki1 thom. Thoe defonse havo
not denied thnt Purukli intondcd to klll these nntives. Thoy merely arguc th-t he
did not heve a "eriminal intont," bocouse he did not intend to commit o erimec,
The Jopenese eriminnl law, like our own, docs not require that it be proved that
the nccused knew thnt tho ncts he intended to commdt wore prohibltoed by low. Ig-
norcneo of the law is no excuse under nny systom of eriminnl lnw; ond it 1a
specificnlly provided in [irtiele 38 of tho Japrnose Cririnnl Codo:

"Ignoranco of the lnw ernnot be invokoad to cst~blish rbscneo of design, but
the punishmont may be mitig-ted necording to the circumstrnecos,.®
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The defense argument that Furuki did not know the law, nnd did not know
that the %illing wns illegrl, hes been interosting, and serhaps shorld even be (
considered in mitig-tion of punishment, but it is totnlly irrelevant &n rogrrd to '
the question of guilt,

Furuki's good charrcter or his motive in killing thcse notives 1s gimil-rly
unimportont. For obvicus ronscns the lew docs mot require that the prosccuticn
prove than = man hnd n bad motive or an ovil mind,whon ho committod a criminnl
cet., Allogntions of good cherrctor or good motive arc totally irrelovent to the
questicn of guilt once it is ostnhlished that tho necused committed the prohibited
ncte., From the standpoint of guilt, oven if Furuki killed theso nrtives in the
boliof 4t wos necessnry for the survivel of his mon, evon if he killed the nntlves
for thoir own rood or nt their om request, he mauld still be guilty of murder, n

his intontion to ki1l is nll th~t must be proved to osteblish the roquired eriminal
intent.

This fundamontal Yognl ecncept is clearly expresscd in "harton's Crimingl
Evidencg, ns fol'ows: "There 1s no bad net which the perpetrrtor does nmot summon
up good motives to oXcuSC.sss. The 1nw is: No mrtter whet mny be tho motives
lerding to n prrticul~r ~et, if the nct is 1llcga}, it is indictceble, notsrith=-
stonding some cne or merc of the rotives indueing the nct mny bo meritoriocus.”

(Whorten's Mﬁg{,m, 11th ed. p. 283; and sce numcrous cases cited in
the frotnotas thercito.

In the instant cnso, tho lcgel requircment of nintontion to k11" is un-
equivceally prosent nnd to ostablieh guilt of murdor under Ch-rge I, it is only
nocessery to prove thrt the killing wns done "without legnl justifiention or
1cgal oxcuse.™

In oxtensive commingled nrguments, the dofense has made three separnte major |
dofenses. First, thoy nrgued an nlloged lognl justific~ticn thnt the killing wns
an net of nocessity or » kind of self-défensc. Segondly, as on allcged legnl
excuse thoy hnve argued that the killing wns dnnc.gﬁiuannt to the order of a
supericr cormmanding officor. Finnlly, they crgued it wns an exccuticn done
pursunnt to sentence ot o logal trinl. None of thesc nrguments arc sustained
by thc frets or the law.

Ls to the nrgument of nocossity or self-defense. Our 1rw requires that the
rct be o necesscry act of sclf-defense ngninst inminent peril erocnted by the perssV
killed. The Japanese law similrrly requir-s thnt the ncts be Mmavoidable" and
done in order to protcect Magrinst imminent ond unjust viclrticn." It wos not
necessnry to kill those five groups of notives. They were uncrmed, bound
prisoners of the Jopanese. They [moriern Armed Foreocs, nnd not those poor
frighbaned nntives weore responsible for the dnnger to the Japonese; rnd even
tho snctivity of the Lmerienn fcrcos tins not on unjust viclrticn of the rights of
tho Japrncso; it wns just rotribution. Tho killing of thoso nntives could hove
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boen Avoidod. They could hnve Been relensed rnd sent beck to their islrnds. They

| eruld hrve beon utilizod ns laborers. They could heve becn kept in snfe confine- {
ment, True, it mny have been simplor or morc advantagocus to kill them ne a

wrrning toothor nntives, but this does not make their killing "unavgidabbe" or in

"golf-dofonse,” It does not constitute o legnl justification for killing them.

The accused nrgues that there wns o legr) excuse for the exeouticn of these
notives in thrt the killings were done by order cf » sumericr ecommanding cfficer,

Commingled with this 4is the ~rgumcnt th-t Furuki wns compclled to exccute
these mtives, th~t if he did net do sc, he wruld himselFhave beon punished by
MASUDA. This lntter argument or ccercicn hns been rejoctod by the courte in all
homicido enses. Sceicty ernnct permit an individu~l to eommit cn act of homicide
and csenne cemfiction with the nrgument thnt ho wns compelled to cémmit the crime,
To permit this excuse wic1d open up n bre~d ~venue for the defont of justice, nnd
would pormit rrgnnized eriminals and eriminal scciotics to ovrnde punishment byy

olaiming they would heve been killed by thoir boss or fellow members if they rcfuae‘
to obgy the order to kill. ™

For the somo socinl ronson, the défomse of supcrior crders must be rejected.
There wne o time vhen it w-s orgued thrt superior crders conld be o defonse for
certein eriminel retions. It newer wans o defense in ~n otherwise unjustified
homicido. It clear'y is nct ~ dofonse under Intern-~ticnal Law., This argument has
been ndvanced in prectically ovory wrr crimes casc=--nnd it hns been universelly
rojected. The law wns well sottled long before the famoue Nurcmbarg Trinls in
which the court terscly strtod, "Tho defenso of superior crders has nuver been

rocognized ns r dofense to n erime, but is censidered in mitig~tion, ns the charter
A here provides,”

If in foct, Mnsudn ordered Furuki to exccute thesc nrtives, then this fact
moeroly mokos MASUDA an acermpliec, but it does not exeusc Furuki for *“his
porticipatirn in the erime of murder, Such nlleged superier orders may be
considored in mitigntion--but Furukl must be found guilty cs chnrged.

48 his finnl excusc the nccused nlleged thnt these homicides were lognl
oxcouticrns rosulting from r leg~l tri-l. This excusc, if proven hy the frets
weuld ecnstitute r full nnd ecmplote defense. But, to bo a legnl oxecuticn,
it must first be estoblishcd thet o preper logal trinl wae held, thet in accordance
with legnl proecedure the nccused wns found guilty, that o lognlly nuthorized
sontonee wne promer'y detormined nnd proncunced; nnd that the oxecuticns cecurred
in strict record with snid 1ogrl sentenca. Defense gounscl rrgued thnt oll five
groups of exscuticns wora logrl bocnuse the thirteon nntives wore convicted nt legal
trials at which Masudn, Shintomo, and Incue were the judges,
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The judge ndvocnte established that the executed nntives were never present
{ ot the nl71 eged trinls; they were never permitted to question witnesses agoinst \
them; no sworn testimony was cver considered as in frct no witnesses were present,

and the nccused nntives were never permitted to hnve counscl or nnyone else presomt
to reprosent thom.

Defenso eounsel argue that the "ovidonce" utilised nt thesc alleged proceocdings
consisted of nn investigrticn report and an opinion by Major Furuk¥ based upon it,
Dofense counsel even orgue thnt those investigntions themsclvos constitutod n part
of the trinl. It is unnecessnry to point out that these investigntions were not
Judieirl proccedings. Thoy were errricd out in nn atmosphore of violence, brutality,
and terror. According to EURUKI's ovm testimony, he and Masuda went to see ond
aqucstion the nntives before the Mrinl." It is apparont and it must hnve becn to
Furuki and Masudn, who were thore, that thosc brutal investigrtions and tho al-
leged prococdings in Admiral Mnsudn's offico did not constitute judieinl procecedings.

But thero is still morc to be snid on the subjoct of the nlloged trinls.
The defense contonded thet prior to erch exoccution, Admirnl Masuda, Gaptnin Inoue,
rnd Licuten~nt Commandor Shinteme hold those spoelsl trinls--those spoeinl pro-
cocdings--nnd reted ns judges. In answer 47, the nccused, Furuki, roported in
considorrble detnil he~ring Admiral Haswda inform Inocue and Shintome of their
appointment as judges ond then instruct them in detail about their functicns ond
to exproes their opinfon impartially as judges.

But on cross=examinntion of tho dofonse vwitness, Inouwe, the judge ndvoc-te mnde
him ndmit thnt he did not cven know ho wne sup-osed to be a judge, 2nd did not even
know this wos supposed to be o 1:.1'1';',;.1.l and didn't doc it wms o trisl until -ftor

H the war whon he was confincd ns o wed suspoct. s ricusly contonded thnt this
mon wes o Judge when he did not oven koow thore was a trinl until months afterword.
On rebuttal, Formcr Licuten~nt Commondor Shintome testified thrt he wns pecidentally
precsent ot one such meeting; tht he wrpa not ealled unon to give his opinion as to
the gui't or innocenc: of ths n~tives; thdt he wos novor informed thnt he wne o judge
and that ho definitely was not = judge, Thus, two of the threc alleged judges
tostifiocd that thoy did not act ns judges.

The defonse admitting thrt thore wore five inecldents of group killings ex-
tendifhg ovor the pericd from tho ond of lny to the middlo of August contended thnt
there worce five separ-te trizls consisting of to mectings onch, ~nd that Rear
Edmiral Mosudn, Licutonnnt Cormandor Shintomg, and Coptnin Inouc werc the judges at
nll these "spoeinl proccodings.™ Tho frets howover corplotcly erandiectc their
~rgument, Tho fnacts proven cstablish not only that Shintome ond Inoue wore not
judges nt thosc 2lloged mectings, but thnt in fnet Shintomo wes present for only
prrt of onc such mooting. And rt th~t nmecting he nnd Inouc, aceprding to both
thoir tostimontce did not apnrove oxecution of the natives. This, despite tho
Jepanese novel court mortinl law of mrjority rule, Masudn ordered exccution of
the nntives, which fnet nlso estnblishes that at thnt mecting they werc not judgos,
rnd there wns no judicinl procecdings,
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Lot us reconsider the frets concerning thes=e nllegod trinls: one of the throe
\ cllegod judges wns not presont nt four of the nlleged trials; tvo of the three ala- }
laged judges did not know the procecdings woro a trial or that they were supposed
to be judges; the third nllcged judgo is dand. At these alleged mectings, dofconse
contends that the .vidence consisted of certnin investigrtion repcrts, brsed on
confessions which h-ve becn provon to hnve boen obtained like tho rost of the
ovidenco, through brutelity ~nd torture, At thc alleged meotings no witnosses wore
present; no sworn tcstimony was rocoived; no defenseo counscl or other represontative
of tho necuscd wag prosent; snd finally tho nccused wns not permitted to be presont
nd theso alloged trinls,

It is not neccssnry to consider whether n fnir trinl was given these nativog=-
for, in the light of nll these frcts, tho elnborntely fabrientod dofenso of "spocial
trinls," dissolves into o pool of petty fnlschoods. There wns no trirl, and thore
wns no loganl excusc for thesc oxocutions,

Masuda is dend, and tothe defonse, his silence 1s golden. For the defonse hns
made him a silernt witncss for cvery ordor or lnw they wish to prove, evory powor
thay wish to ercne, and every reb thoy wish to oxplain,

Dofense corlends :a-t . sonditicnsgimiler to mrrtinl lazw oxisted on Joluit end

thnt Mosudr coml 'f"-.‘ e ALL Lit~ry, ~dministentive, nnd judieinl abthority on
Joluit. Mr ficue- “"“u-“lzﬁd Masudn ns a dictator, crd Ir. Suzukl said he was
despotic. lf" 80 . Tt’ l'lt'l"l] r canrrctorizes the truo noturc of (lhedn"e ~rd Furuld!s
oets, but d:cz rod socenvhen lognlity. Even martisl 1aw u'""‘u- taz Low cf Japrn, ¢
which, as 4. “*v pavtod out, ls similar to thoe martinl 1o 'ron rrec €-riliar
with ae militr> ~{1are, coci not give limitless powar. ALdndral ..zior vestifiod
' that the Fousih 7ol girepnleaas Jid net give the eomo~réips ~fficoe ' oower to
violate irtori~uiorest Jw, Fartinl 1le7 moy suepond cort-i: elvil r_ph g: ond it
maoy, o8 as done Wwrisg bur Civil Wipr, permit trinl by midiiry rotuer ‘L—hm civil
kt

gourts, Lul ic ducs met under ~ay systom of lnw, give she legel rig
by denth without a trial,

If the nocusnd had nllogad thet Masuda, as lognl hoad of Jnlui%; hud hinsolf
attompted to make new lawe crpowering him to sentonce to doath witho:t 2 t-ial 1t
would only bo necnssrry Lo point ocut thot the Joponeso conmstibation gunrantecs its |
sabjects the right of tri~l; and that in the ficld of intorrniional eriiss, similar
rttempts by the Nnzls to escape rosncneibility for thelr lowloss ncts Wy rosorting
to subterfuge of passing rlloged now lawe hrs boen unequiveeally reiezted, It ds
a fundameontrl prineiple of internaticnal law that nets must bo logal, nol only under
donastic, but also under intern-tionnl law, and vherc they conflict, intermnticnrl
law must provall.
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It should be noted thrt evon the dofonse did not try to contend thnt no trinl wns
necessary, but rather ~ttempted to ccncoet n wierd intricente thoory of n special
procedure vhich they contonded wns n kind of a trial,

To forostall our proof thnt there was no trial, the defenso have sought to
arguc thet coven if it wms not o trinl, it wms tho bost possible procodurc thoy
could npply under the conditions nt Jaluit, Evon if Heasudn or the others bolicved
it to bo the beset possible procedure, this could not mrke the oxecutions logrl.
The humon 1ife w™ich tho Jnpancse militarists so wantonly destroyed, is very
precious in the oyes of the law, The law docs not compromise and it requiroes that
to bo legnlly excusnble, thoro must in fact be not only n fair legal trial, and o
lawful sentence, but even requires the strictest ecomnlianece with the statutoes
authorizing theexecutions. Thus, the courts hnve showm that even where sentence
of denth wrs legnl, it is murder to substitute n different mobhod of exaocuticn,

26 American Jurisppulence 230, I cite this to show how zenlously the law gunrds
human 1ife and how strictly it requires fullost conpliance with the requirements
of n logsl executinn bofore it is considored nn excuse for homieide. The leow
clearly rojeete thie contonticn of tho nccused that oven the "best possible pro-
cedure under the eircumst-ncos" eculd constituto lognl excuse for the hemicides,

When we oxxda ile defonse enntonticn n 1ittle closer, rognrdless of the law,
the clleged frcts 2 -t sumich thom. Thet wrs dom m~y have been the most of- i
fective proeadure 70« @ the evendpeint of the Jnpnnese, but it eclenrly =ns not tho
best pogsibls procasi s freo the strndpoint of thc nccused or of jestiea, o Dis-
regarding ' invc<*iz-tdon rnd its brutal nature, nnd lookirg nt the a'lged trials
in Mosuda's ot 2, 7t dis clunr that &t lenst tho neevsed actld heve baen present,
and the witnoesce o were alro~dy in custody could have be~n ealicd,an? the

accused covld h-ve weon givon an opportunity to deny the chr.rges ard 4rv 4o prove.
his innocenco. 411 thuse rights, o loast tho right to ho presenv, could certainly
have boen aflcricd the nccused, Cle-rly, the nlleged proccudings eould not tnder
any gulse be briioved to have boen the "best possible proecdure™ for thn natives
under the eireunctarncas,

Finally, it must bo ronlized th~t it -ns not necossery for nny judieinl
rensons to kill tho n~tives witheut ~ trirl morely boecuse it vns ineonvenicnt or
cven immossible ~t the timo to hold n reghisr trinl, It wrs possible to imprison
them, oven if they werc guillty, until some future tinc whon trial wns pcssible,
Failure to givc them n trinl or any semblonce of o trial prior to oxocution, could
not be justificd under any legnl or moral standards,

Interntionrl law roguires not merely a semblance of trinl, it requires » real
tri-=1, a fair trinl. Put 7e n:cd not hore eonsidor the requirements of a fair
trinl, for in thc instont ense, notrinl cof rny kind wes held,

I do not know whrt metive FURUKI or MASUDLA had in ki11ing these notives. And
nrz (e
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in the eycs of tho law it is immntorial. It does not matter whother the nrtives

\ worc trying to csenpe and Masuda or Furuki folt it was thoir mornl duty to punish |
tho nrtivgg or hothor the killings woro intended as warnings to try to koep up
tho pooor end prostigs of tho Jepanese forcos. The foet romnins that sh-~tover the

motive, vh-tovor the re~scn, thcro was ne trial, ne lcgrnl oxecution ~nd no lognl
2XCUSo,

Furuki kil"ed tho 13 notlves; ho intended te klll thom; and ho killed them
without legnl justific-ticn or logrl cxcuse. FURUKE, as charged in Chrrgo I,
speeificntions 1 through 5, 1s guilty of MURDER,

2. Af to Violation of Laws and Cugptoms of War,

Charge II.chnrges viol-ticn of the laws and custons of wnr, cnd Spceifiections
1 through 5 allcge th-t <ilful’y, unlowfully, cnd without provicus trinl, FURUKI
punished thoso notives ns spies. His wilfullness, unlowfullness, ond nhsance of
provioms trisl hnve been bricfly discussed in connecticn with the ech-rge MNURDER,

To estnblish FI*TXI'» gui’t under Cherge II, it is merely necoseary to estcblish
That these natives v e pun-shed ne sples,

Serkuda tesil <. that jursusnt to Masudn's orders it uns presumed ccnelusively
that any native ptuomting Lc esenpe would, nnd therefore Zntonded to, relay nili-
tary informnticn o the enary, Qloarly, tbarufnrc, r1l the executed nntivéds, sincc

thoy were abterriiri to oscnpelsnrosumed to be guilty of spying, cnd wore so pun-
ished by exccunti

In the ca<c of ledin ~nd Mejk-ne, Furuki hinsclf proved th-t thoy wore
punished as sn'ea, .n his nnawer 99, he tostificd "Mbloin had ordered Mejkane
to get the nrtiven tuv desert from all the islrnds from Pingclap to Jeluit and also
tc spy upon the dufense gerrison military scerots, and teo give the informnticn to :
the Americans. They plonned rnnd oxocutod this.® In his question 101 he wna
asked, "That wns your opinirn in punishment of Mclen nnd Melkono, ond what wore
the laws applicd?® Ho answoroed: "My opinicn expressed in the casc of lolein was
desth, in the case of Mojkanc, fifteon yonrs hnrd lebor. The laws epplicd to
Melein, the same ne Mondnla and Laperia, nnd in addition tc this spying, and the
articles in tho Japrnese Criminal Code ecncorning spying nnd tha articics in the
rilitary soercts law enncorning intenticnal rolaying of informrticn to the onenmy..,

-

Thus in all spocifienticns, ns testificd by Sckudn, and ns epecificnlly
testificd by thoe nccused in thecascs cof Moledn and Mojknne, the notlves wero
punished ne spics.

Tha defonse has argucd thrt thore is distinetirn betwoon foreign cnd domestic
spics; and thot the Mnguc Convontirn e~n only be applicd in the case of foreign
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splcss This ¢ ont is clonrly fallacicuss In tho first place, The Hague Con-
{ veption makcs no such distinction. The offense of spying has nlwnys been considerer \
an intornational ono, nnd the protoeticn which the Haguo Conventirn sought te give
to one cccusod cof srying wns not limited to "foreign spics." If such a distineticon
hrd beomn mnde by tho Hngue Convohtion, the commissirn would be compelled to deeido
whother or nct thosc nrtivos cof tho mandntod islonds wore "foreign® of "domcstic"
tc Jopan. It is unncecossary to mnke this distinetirn forirtieleo 30 of the Lnnex
to the Feurth Hague Ceonvonticn of 18 Octobor 1907, merely provides: "A spy token
in tho act shnll not be punishod without previcus trinl," eand in Artiecle 29: ™A
person can only be ccnslidored o spy whon, ceting clrndestinely or on folse preo=
tonses, he cbirnins cor cndeavers tc cbbrin infermrtion in the zeme of operntions of
r belligeront, with the intention of communienting it to the hestile party.®™ Thore
is nch porticn of this provisicn which dietinguishes betmeen o "™foreign® and a
"domestie™ spy, ~nd the entire argument of such distinction in npnlimtim}bf
Internatirnal Law is cne which has ne foundnticn.

Similarly, their rrgumont thot bocousc the nntives were not ecaught in the
anctual act thoy zcn’d " punished withceut o trinl, is patently fallnelcus., The
Hegue Convention Ancor ot puworport to rostrict or 1imit the ~pplicaticn of basie
secoptod intorn-il “a-1 law with rog-rd to the rights of perscns accused as spics.
It morely roflocte ert of tunt boneie law nnd strtcs thot even when eaught in the
vory net of spylivy, 0n2 e~nnst he punished zs a spy witheut n trinl. 4 fortiori,
if the natives wore uot enught in the very ~ct, thoy wore gu~rnntecd by inter=
noticnal 1oy the 210t to n trirl before being punishod ns sples.

Since Furuk:, wilfully, unlawful’y, rnd without provicus trial, punished
those nrtives na gpica, thoe recused Furuki wns guilty of viclntion of the lows
L ond custems of wrr, nnd is guilty of the eharge nnd spoeificaticns of Chrrgo II.

This, in esscnce, 1s thu sumrary of the prosccuticn's cnso ngainst Furukl. 1
Before geing into the detrniled nnnlysis of this cnsc, the judge ndvocoto will
congider cort-in argumonts of dofonsc ecounscl, shich do nct merit &nelusicn 4in the
moin nrgument of this cnso,

C. Detniled [nnlyeis of Casc,
1. Special Defense Counsel [rguncnts,

Dofense counsel hnve mnde vericus argumonts implying th-t certain prcecedures
used before tho commissicn, nnd th~t cort~in ru'ings by tho commission, mere
prejudicinl to the -~ecused. The judgo ndvoerte could sumnarily dismiss theso
nrgumonts by indienting thnt rll the rulings by the commissirn are elenrly proper
undor the —ide latitude permitted in 6CAP rules which tho Cemmission ie nutherdzod
to utilizo under tho convoning precopt. The judgo rdvoentoc could similarly dis-
miss theso nrgumente by roferring to the fret thet this natter hes already nt
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varicus times boen argued beforo this commissirm pricr to permitting any of the

questicns or making the rulings to which the defense counscl rcfers. However, the

Judge sdveente ecnsidors th-t it is important for the nccused, as well as defonse \
counsel ~nd the entirc Jnpnnese people to renlize th-t this accused hos roccived not

cnly a full, but n complotely frir trial ahd has not been prejudiced by methods of |

prosccuticn or rulings of the ecmmission., For this ronson, the judge advocate

will oxtonsively consider the ccntonticns by accused that certain rulings werc inm=

Propors

ne Admissicn of Confessicn of ficcused.

The defense erunsol, Commnndor Cnrlson, argues th-t it wns prgjudieinl to admit
into evidence the confoseisn cf the ~ccused. He rlso contends th-t it was improper
for the ccurt tc sustnin tho objocticn to his question asking vhether the neccused
hnd comnscl at the timo of the writing of tho cofifossion, Dofensc argument is
completoly specicusy At no time hevo they scuzht to dony tha contents of thot eons
fossion--in fret Cermander Cerlson hag himsclf made uee of it in trying to show
thnt the rccused thought he was cbeying a lanful corder of Admiral Masudan. Tho
defonsc ecunsel argued that the court did not permit him to shew that the eonfessicn
was involmmt ry. "ho cdofonse eounsel had the accused on the stand and never sought
to cateblish thet the confassion was involuntary. On the contrary, the dofense
counsol asked the wiitcss quosticns which educed the idonticnl tostimony and evidengt-
which is contrined in thnt conféésion, Clearly therc wns ncthing prejudicial in
regrrd to these couf.ssicns,
be Advising wiltnuss incue of privilogewve, sclf-inerdmination

Defense cocunscl, Commnnder Corlson, clnims it wns prajudIcinl for the judge
advocntc to roequest nn instructi-n to thg witnoss Incue infcrming him of his right u
under cur law to rofuse to answer incriminnting questicns, in viow cof the fnct that he
is tc be o dofendnant in ~ ZInter war erimes trinl. This instructicrn wns intended |
to prevent rny projudice to Incue, by informing him of his privilege ngeinst self-
inerinin~tirn., This wns not nm offort tc ~tt-ck thce eredibility of this witness,
ner did th2 judge ndveentoe in cross-cxominnti~n of this witness subjoet him to an
attoek on his eredibility brsed uprn the fnet that he 7as n dofondant in n similar
war erimes case and thercfore hed rotive teo lie, It was cloarly permissible in crosg-
exeminnticen of Inocuc, and oven by collnterdl ovidonec, te ostnblish thrat he was o
war ctimcs nccused nnd thorofrre hnd o mutive te 112 in his oom behnlf. Thejudgo
pdvoerte hns nct Hursued this rothed of nttrching the credibility of a witnoss=-
rnd it is npnarcnt th-t the ecrmiseicn did nrt ecnsidcr the rcquost that the witnoss
be givin instructirns ns an nttack upen his crcdibility. Defonsc counsel did not A%
cbjeetirn to the roquest rf the judge adveerte--it is appmrént thercfore that they
gonourred in it. Similarly they did rot cbjeect vwhen the ccmrissicn directed thnt
the judge ~dvocote's rem~pke be explrined tc the witness ns instructirnsi Their
frilure tc object is, in vier of their very numercus objecti-ns to even the most
trivinl mrtters, clenr evidence nct cnly that they were in full ~ccord with the
request for this instructirn=--but th-t they dc not in fnct consider thnt the
request wrx prejudicinl,
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¢s Reference in questirns to coments of documents not submitted into evidence,

Mr. Akimoto and Commrnder Carlson in behalf of the accused argued th-t the
judge ndwoente hns improperly been permitted to rofer to eertain documents in
cross-exnmin~tion of the defonse wmitnesses. They nre mistoken in thelr assumpticn
thot this wns imprever or prejudicinl,

Twio documents ware referred to by the judge rdvoente in eross-examinntion
of these witnesses, The dceuments thomselvos, and elearly the portions thereof
reforred tc by the judge rdocrte in his quostirns, eruld properly h-ve becn
offered and rdmitted into evidence. These nre not crdinnry memerandan, nor nre
these sclf=-serving dccuments proprred subsequent to the cormencement of trisl, 1like
Exhibits 3 and 4 which wore cffered by and admittod for the defense.

The documents reoferred tg in cross=-exnmincticn nre first, the officlal
Record cof Proccedings cof War Crimes Investignticon ecnducted ~t Jaoluit, Majuro,
end Kwajolein Atolvs, Marshell Islonds, by order of the Ccmmander Marshnlls
Gilberts Aren, October 7, 1945, te inquire into the alloged executirns of
Ameriern priscners nnd wor erimes and atroelties cn Jrluit Ltoll. The inves-
tigaticn was conddeted in the peried from October 7, 1945 to Hovember 18, 1945,
in accordance with Scrial6921, -~uthorizing cdministraticrn of oath to the witnesscs.
Somo of the witnessos befere thot Bonrd of Inwestigoticn vere eworn, cthers
were nrt, but tholr testimony was carcfully tromseribed, and the record included
not cnly the Ameriean aviantors, but nlsc the denath of the thirteen natives
ccneerned in the instant trial, This is evidonced by the Board of Investignticn
repcrt, paragraph II, as follows: "L, Soven Marshanllese nntivee executoed in Moy,
1945. M. Twe Marshallose notives exocuted in Jume, 1945. N. Two notives
executed in July, 1945. 0. Twon~tives executed in August, 1945." In the ecurse
of this investignticn the questirns and the answers of the witnosses relnted nct
only tc the Amorienn avintors, but nlso tr the cxoeuted notives for whose donth
the nccused, FURUKI, is now being tricd.

The second documont referred teo by the judge advoe~te in oross-cxomination
wns an official record of tho trinl before n United St-tes Militory Commisasicn, on
Pocember T, 1945, at Kunjalein l4¢oll, Marshell Islend-, of Ycshimura, Kawochin,
Trskn, rnd Tannkn. The cnso ngrinst Admirel Masuder, en rriginal party defendnnt
was nol pressed. The nccused, Major Furuki, tostificd at thet trinl, and in
crosg=oxnminnticon of Furuki, this tcstimony of hks was reforred to in cortain
questicns of the judge ndvoente,

In eross-cxomining cortnin defense witnosses the judge edvoente dirceted thidy
attonticn to coertein prior strtemonts mnde by the witnoes which are roecrded in &
these twe documents: the rocord of the formor smr erimcs trianl and the record of
the offigaial board of investigrtion. Largely bocnuse tho defense witnosses did
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not dony the csscntin content of their prior statements, the judge advoce found it

unnecessery from the logal as well as the prectical standpoint, to introduce these

two documonts into evidence; and he rofrained from doing so because certain ques-

tions and answers by the accused, ns well as by other defense witnosscs conteined {
in those documonts, might bo construcd ag projudicinl to the rights of the accused,

The prior stotoments by thé defense witnesses were of two types: (1) statements
indiccting thnt tho tostimony of those 7itncsses and of other Japanese militrry
personnel were mado to the Investigetors were false stntomonts,ad that the witec:
nesses before the Board of Investigrtion had knowfingly tostified falsely in ac-
cordnnee Tith a common plan, nnd (2) strotements m-ge at the Board of Investigntion
indienting th-t no #rinls were held on Jaluit,

By reference to the first type of strtement, the judge advocate desired to
establish thnt the defense itnesses were not eredible before this commission
becnuse they hrd proviously undor of ficial investigantion madd fnlse st-tcmonts;
and that the same motives which, By their admissions, cnused thom to testify
folsely at their prior investig-tion, namely to aid their commanding officor,
werc prosont for fabric~tion in thie trial of the of ficoer second in command,
Certainly it is admissible to attack the erodibility of any witness by showing the
existence of n motive to lie. It is doubly damnging to the credibility of such
a witness to show thrt bocruse of that motive he has previously in of ficinl
procoedings deliboretely frlsified his testimony.

With reg-rd to the pronricty of estrblishing the bias n’i? motive to lie of a
witnoss, tho judge advocate necod merely cite Underhill, op cit., Seetion 437,
ahich statce: Wrhe hias of the 7itness ond his intercst in the ovent of the
prosecution are not coRlateral, and may alvays be proved to cnable the jury to
estimite his crodibility. They may be proved by his own testimony upon eross=
exeminatior, or by inflependent cvidence, and, while much latitude is allowed, the
oxtent of such cross-examinntion rosts very much in the sound discrcticn of the |
court. . « The bins of tho witncss moy bo shown, cither by independent tostimony
or by questions put to him upon his excnmin~tion. Ho may be intorrognted as to his
sympathy for the prisoner, . . In proving bias or interust by questions put to
the mitncss reg-rding his provious stotemonts out of court indicating bias, it is
neccssary to stote detnils of time, place and porson nttondnnt upon such doclara=
tions. I(‘thﬂ witnoss denics having uttered tho stntcmont indieating bias or if
he refusolf to answer or answors ovasively, the fects of bins may bo provod by
othor witncsscs." (italies sup-licd).

SRLT

CERTIFLED 10 BE A TRUE CoPY

1P My




——

Bolton _
I1(xv) "

-

With roferunce to the sccond type of statoment, the judge advoente , in
1 quostioning witnessos w' o tostificd before this commission thnt a trisl wns hold
for the natives, rofurrod thoso witnessos to prior statomonts made by them indi-
eating thrt no trials werc hold on Jaluit. Boforcnes to the prior conflicting
stntemcnts wees made for tho purpose of cstablishing that tho witness was not
ercdible; and, if in fret the witness denied heving made the prior conflicting
or contranddctory strtoment, the law roquircs that a propor foundation bo laid bofope
introducing the prior contradictory strtement whiech the witnoss donies having
proviously nnde. Underhi'''s Crimingl EBvidenee, Ath eod., sce. 425, et. soq.,
I releto to the laying of foundnticn, ote., for impcachmont of nn adverse witness by
showing of contr~dictery st-toments, But if, as in the instant case, the witness

falls to dony mnking the prior stntements, then not only is it legnlly unnccessnry
to furthor prove the prior statements, but from the pr-ctical standpoint, it is ob~
vicusly unnocessnry vhon tho witness in roiteration of attempted explanation of his
prior conflicting stntemonts hns dirantlngzﬂﬁgﬁtME efficncy of his testimony.

So much for the law, it is clear, and nuthorized the use of such quostions
for the nurpose indiested. Now lot us look at the fnets,

4t the Toshimura trial, Major Furukl was confrontedwith the frct that he had
proviocusly made a econtrrdictory st-toment. Faced with this fact, Furuki cleimed
that the prior statement was frlse and that he and the other officers hnd ogfecd
to tell this lie in order to snve the Admiral. Inoue, during the Bonrd of Investi-
grtion, wnes similarly facod with such o prior stotoment, and he also elaimed thnt
the prior statement wrs frlse nnd thnt he nnd the other officors hnd ogroed to tell
this lic in ordeor to save the Admiral. It is truc thnt tho falsc strtoment thnt
thoy gave telated to nnother ecaso, n ense concorning Adeitodn avintors, but it
A should be noted that tho samc motive 7hieh they ndmit prompted thom to make false
st~toments, nemely thoir desire to nid their scnior eofficer, is similarly
present now when Major Furuki who 1s the next scnlor officer is on trial before
this comnission. t should nlse bo noted thrt the strtements thet Inouc rnd
Furuki mnde with relntion to the Amorienn avinters, is a part of thot same record
of investigntion, which contrins the stotomonts concerning the execution of the
nativo It would theroforc have been proper and mnterial to inguirc into this
mottor of falsoe stntomcnts in order to determine first whother or not they had
nlso chnnged their storics nftor Ldniral Masuda's death in conneetion with the
n~tive cascs, ~nd secondly which of the two groups of storics werce truoc=-thosc
stores told rbout both the r~vintors nnd the nrtive cnscs prior to Masudn's decth
or thosc storics told rfter Mosudn's donth,

Thnt the stores with rel-tion to the n~tives was changed is wh-t the judge
pdvcente dirceted his questions at with rogrrd to the question of trinl, in order
to show by their contradictory statoments that the witnesses wore inerodible
and thot their testimony indienting o trial conflicted with their pior statements.
In quostioning Mordkawn, the judge advoente dirceted his attention to o prior
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stotomont made by him in Exhibit 55 of the Bonrd of Investigrtion. This exhibit

\ refers solely to two nntive enses==ono a case of nntives from Mille Atell which |
Wns roforred to by dofense in their testimony bofore thie commission, and the
ense of the nntives Moloin nnd Mejknno. From tho reeord of the investigrtion it
would spronr thot boph nntive eases were roferred to whon the witness wes at the
borrd of investigntion asked the question coneerning trinl, The judge advocate
therefore oskod the -7itness, Morikowa, "306, M. TWhen you were interrognted, you
were nskod conecrning the oxccution of th: natives, '"Were they given a trianl?i®
Your onswer, 'No.! How do you explain tho fret that when you testificd before
the officer ycu st~ted thore wrcs no trinl, and that now vhen tostifying before
this cormission you stato thot thore wns a trial?" This cueostion is clerrly
pormiseible, and in faet, is cssentinl to lnying a foundntion for subsequent
introduction cof the pricr contrrndictory st~tement if the prior testimony is in
fact denied,

The witness lloriknwn, hovever, did not dony thet he wns asked that question,
nor did he deny thot he made thnt nnswer which the judge advoente eited from the
prior Boord of Investigntion rroceeding. The f-etiof the instant cnse are there«
fore clerrly distinguished from the case, CHD 1-1923, pr. 10-12, cited by :
Defense Counsel, IME&WASa-1n nnswer to question 306 st-~ted: "At thnt time when I
replicd I mernt thore wos no rogular trinl. 4t oresent I am still thinking thero
was no trinl, but 2 trinl by speelal procedure." Sirilarly, questirn 318, ot geg.
the witness did not deny thrt he wrs nskod those question, mor did he deny thet
ho uscd the word "no® in his answor--he mercly contended thnt while he did not
distinetly remembor his answer, he belioved thnt nfter that he indiented thnt therc
wns no reguler trinl., I eite the following portinent portions of this testimony,

i m318, Q. At the originsl investig-tion before the investignting officor, were
you asked in connoceticn with thesc n-tives, '"Weroc thoy given a trinl?!" |
"f. A8 I rocollcet it I wne nsked this quostion,.”

"319, @. Did you answer this question with the word 'No'?
Le I replied thnt thero wins not A rogulnr trinl,

1320, 0, Yhon did ycu onsvor this quosticn using the 7ord 'Ho' in your
rnswer?

Ls I do not romembor if I answered in Japancsc 'wyes! or "no,' but after the
word I stoted thnt it wns not a regular trinl.

n321, Q. Do you remcrnber distinetly that sthen you te=tified you told this

invostigntor that thore wns not a rogular trial. Is thot corroct?
fe I do not kmow,.

("
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i. '322ﬁ Q. Did you tell this investigntor that therc wans o specinl #rianl? {
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Hote that the judge edvoento did not rcfer to any other quostions or any other
tostirony by the witness, but mercly used this one former gquestion which the wit= -
ness did not deny answoring, but as to wh he merely sought to explain what he
monnt when he made th-t prior atswer.ntM wa wne not provented from moking this
explanation. He wns permitted to axplain that he meant there wrs no reogular trial,
Since he had not denied mnking the statemont that there was no trinl, and since he’
now, similarly.ndmitted in his tostimony boforc this commission, that thore was np
4 rogular trinl, thore wns no practieal or ‘legnl renson which required the intro=

duction of the prior statement=-for the prior stctement was pot in this respect
contradictory to his testimony before this commissicn, nlthough his eredibility
hnd been shnken not conly by his shift in tostimony but alsc by his evnsiveness in

responding to the judge advoente's questicns rfter they merc ruled admissible by
the commissicn,

S8imilarly, Incue was asked by the judge rdvocnte, "175. @, In Jaluit, in
October, 1945, were you asked "Whot kind of n trianl did they hrve or wns your ine
vestigetion the only thing used?'® Thile the question asked in Jrluit related to
the cnse of the Mille nntive, the 7er which Inoue is recorded as having mnde in
that case clenrly relatcd not only to the Mille nntive, but to n1l1 natives, ond in
frnet spocificnlly rolntod oven to Jnpanese soldiers. The judge advocrte believed
thet when he rofroshed the witness's recollection with that question the witness
would make the same nnswer which he made ~t 'the Borrd of Investigation, nnd whieh !
in the judge advocnte's opinicn controdicted his testimony before this commission 4
to the effoct thnt a trinl was held for the netives executed by Furuki. Note

i that the judge advocate did not in his question repont the content of the witncse's
former answer =t the Board of Investig~tion and cleoarly theroforo this was not . |
prcjudicinl to the accused. The witnoss howover evoided and did not answer the
judge advoeate's questior, The judge ndwocate could hrve introduced the trnnscript
of this tostimony of the vitncss vhich indiecnted a stotoment conflictins with his'-
eurront testimony. Vewover, Inouc hnd nlready on cross-examin-ticn beon eompelled
to acmit thet no renl trinl w~s held for tho cxecuted hatives, in fact, Inoue cares
lossly ndmitted that he did not even belicve that the alloged moeting in Masuda's
office wns any kind of ¢ trisl until aftor the wor vhon he was confined: In view -

of this tostimony it is obwious why tho judge ~dvoente deemod in unnocessnry to
introduce into ovidence the roucord of thie answor nt the prior Bonrd of Investiga-

tion, It iseiblec to 4 t undar th t to relevn
nn.lu.:: umgr Kg ?': csﬂnfﬂnvidggégngnr;?%ling o tr.cﬁ cn ggoﬂkil%‘ﬁ? Yy pgnnf g?'

prior contradictory st~tcmonts, But it wns unnocoss bocouse not nnlg did the

witnosses fri) to dony havine becn nskod the question but v.lsa, it should be noted,

the actunl pricr contradictory strtem-nt wns never oven quoted on referrcd to in
i the judge ndvoente's question,

So much for the argument th-t these questicns by the judge ndwoente were im=
properly pormittod by the commission,
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\ d, Objections sustained as to improper defense questions.

Similarly defense counsel, particularly Commander Carlson, have argued that
they heve improperly been prevented from asking dertain witnesses eoncerning
certain alleged penal regulations, and concerning the provisions of martial law,
Clearly the judge advocate did object to such questions, but the objections were
fundamental ones and the commission properly refused to permit counsel to
flagrantly viclate the most elementary principles of evidence. If material docu-
mente and pertinent provisions thereof had never been sdmitted into evidence, the
defense would have no one but themselves to blame for failure to properly intro-

— duce such evidence. That in fect the defense has not been prejudiced by even
their own failure, is apparent from rerding the full testimony of all the
witnesses, and the objection and arguments of defense counsel, But it should be
noted thet objections of judge sdvocate were properly sustained as to the methods
by which defense counsel sought to introduce this evidence, .

As cleer illustration, let us consider their numerous questions to various
witnesses concerning the content of the ™MARTIAL LAW.® These questions were asked
of witnesses whom the defense refused to even attempt to qualify as legal experts,
which is & basic preliminery to any questions calling for expert opinion concernim
the meaning of, the application of, and the content of a purported Japanese law
and this is perticularly true where the effort is made to determine by an in-
expert witness, its application to the Marshell Islands., Does defense counsel
seriously contend thet even he tried to prove the 1aw by the "best availeble
witnosses" whom he did not even try to quelify as oxperts? There wero two wall
qualified experts on Japanese lew availeble here - in this very court room - all
during the course of this trisl, I refer to defonse counscl Mr, Suguki end Mr.
i Akimoto, No attempt wee made to prove or establish the existonce of, the tcrms
of, or the applicability of that low by means of these available exports. Onme of
those oxperts, Mr, Akimoto did tostify before thie commission, but ho did not at l
that time, nor was he subsequently recalled to the stand to testify concorning
martial law, Why? Certainly the judge advocate did not provent it. Wes it
beeeuse the defense was unwilling to have him esked, as an oxpert under oath, to
tostify concorning the contents and meaning of thet lew, and the neval court
martial law they were seeking to prove applicable to the natives? Was it bocause
they feared that in cross-cxeminetion the judge advocote could unequivocally
ostoblish thot martisl low wes not appliceblo to Jaluit, and from Mr, Akimoto's
ovm lips csteblish that even if arplicable and Nevy Court Mertial Law could there-
fore be applicd under Japenese navol court martisl lawg the matives were not given
a trial and were illegally and criminally executodl

o, dJurisdiction.

The noxt ergument of counsel, mado by Mr, Akimoto, end reitercted by Mr,
Suguli ond Commander Carlson, relates to jurisdiction.

Tho commission hes previously heard extended argumente on tho subject of
jurisdiction and hes elecrly, corroctly, £nd unequivocally rejocted the misglending

s e OO ;
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and fallacious srguments of defense, The defense have added nothing to their

| provious arguments, they continuec to eclte generalized concopts of law, completely
inapplicable to tho prosent case, end still fail to cite a singlo case which \

relates to the condition of militery occupancy end deniece tho right of the militery
oscupant to overeisc juriediction in the occupled arca over orimos committed withi)M
that aroa, The defcense foils to eite any cesc denmyihg power, bocauso thoy
hove boen uneble to find any such easec. It is thereforonocessary in robuttal
to do moro than rofer the comrission to the previous argument of the judge
ndvoeato with rogerd to jurisdiction end to refterato to tho commission that thelr
jurisdiction ovor the instant coso is firmly rocognizod under ostablished princie
plos of intornationcl low cuthorizing such jurisdiction mmnder tho powver of militer,
ocoupancy, es woll rs the roletod concopt of quasi=sovoreignty vhich similerly
ompowers tho ermod forcos of tho United Stotos under current conditions, es the

militory occupcnt, to try tho acecuscd eriminal Furukd by militery commission for
tho erimes chorged.

£, Punishmont: of individuals for violation of Intcrnational Lew,

It ie unnccossery for tho judge advocote to ensver dofense argumente thot an
individunl connot bo punished for intornotional crimes, such ns violotion of the
Hegue Convention, The orgumen®, wos proviocusly o rcd, ond I neod merely remind
tho commission thrt in tho cnscs roforred to th the Llendovery Castle Caso,
tho Nuremborg Trials, cnd all the wor crimes coBes, individunls have boen held

subjoct to international lew eond eriminnlly punishable for viclation of the lawe
ond ecustoms of wor,

Tho judgo advoertc i1l now in doteil discuss the ense agoinst the eccused, ,ang
\ in tho course of this discussion, will fully robut the remnining defense arguments,

2., Murdor.
e Undor offoctive locel law = the Jopancse low, i

Chargo I, in fivo specifications chargos the cocused with murder, Tho judge
advoente will first discuss the spoeificetions in terms of the pertinent loeal
1rw, which wrs the Jepaneso 1law, and will thon discuss the meoning of tho Ameriean
end common low torms used in thoso specifications. ;

In tho lenguago of Article 199 of tho Criminal Code of Japen, which wos tho
~ offoctivo loerl low on Jrluit at the time the offonsc wae committed, thero aro
t" no oxpressod roquircments othor then the homicide to ostablish the erimo, Tho

' languago of thie provisiond reods:
g "Erory person who hes killed anothor porson shell be condomnod to dorth or
punished with penal scrvitudo for 1ife, or not less than throe yoors."

Chapter VII of the Criminal Codo of Jepen contains genoral provisions vhich
provide thet under certein eircumstonccs, ancts vhich would ordinorily constituto
a erimo ore not criminel, nnd thnt undor othor circumstrnccs rets which ere
eriminal should roceive o loseor punishmont bocausc of mitigoting frotors present.
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These provisions have been discussed at length by counsel for the defense, but \
will be examined minutely end accurately with roference to the fecte st issue in

\ the instent case, Cortein Articles of Chapter VII ere clearly inapplicable and

will be briefly disposed of prior to consideretion of the instant case. Chapter

VII consists of Articlos 35 through 42, Articles 39 through 42 are not applicable

tnltr:: 1gt.ant faots, nor has the defense ettempted to epply them, Article 39

rolotea acts of : Arti 40 to acte of docf

mutes; Article &lﬁgﬁ%gn i‘& ﬂﬁﬁon &*ﬁi& or those who denounco

* themselves bofere officinl dotectiaon,

The remaining nrticles 35 through 38 of this chapter, will be briofly dispussed

— in order to esteblish that the pertinent portions thereof are included in the :
common law concopt of murder os en intentionnl ¥illing, without legeal Justificatip

or lognl cxecusc, -

a(l) = Criminel intents,

drticle 38 of the criminal code of Japnn donls with intent, ond vhat it
roquires s intent is lees oxtensive thon the common low requiroment of inmtont-
ionnl killing,

Article 38 of the Criminnl Codo of Jopon provides "Except ns otherwise
provided by spoeial provieions of low, oets done without criminel intent are not
punishoble, A porson who without knovledge of the fret has conmitted & grave
offenso (erime) cennot be punished in proportion to its grovity, Ignoranco of
the lew connot bo inveked to ostcblish absence of design, but the punishrent may
be mitigatod rccording to tho eircumstences,"

i Whilo 1t is truc thot eriminal intont is roquired by this provision of the |
Jopancse Code, it is elepr thot tho intent required is no greator then thet
roquired undor our lavs, In faet, it apreare to bo considerably less of o
requirement becousc it scems to provids thot for all sorious erimee, even ignor-
ence of tho feets will only be considerdd in mitipgation; this portion reods:
a person who without knowledre (of tho fret) hes committod o grave offense (erime)
cannot be punished in proportion to its grevity.

Furuki odmits thet he killed the notives, and he edmits thot he intended to
kill the notives, He erguos thot he believed the oxocutions vore legnl, If the
oxocutions woro in foet logel, then he wrs not guilty of murdor, but if the
exocutions woro mot lognl, thon the more frot thaot ho wes ignoront of the low, and
belioved them to be lcgel, deoos not protoet him, His ignorcnce of the law ie not
o defenso, it is on argumont in mitigetion, The Jeponose Criminel Codo, like our
ovn low, eloerly ond spocifically statof that ™ignorence of the low connot be
invoked to estrb’ish absonce of design;® but the punishmont may be mitigated
rccording to the circumstonces, Similerly, under our low end under intermational
lav, Furuki's of ignorance of the lew is merely an orgumont in mitigetion end
not o substonti dut;an?u. Sinco Furuki admits he intended to kill thom, the mere
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foet thet he intondod to do whet he thought wans legal, does not, undor any system

of low constitute a logel oxeuse or negotive tho existonce of the criminnl intent, \
Tho oxistonce of tho required criminel intent will bo furthor discussed in :

analyzing the common lew wording of the spocifienticns of Charge I, end ot that

time the judgo edvoeate will indiente that even the alleged argument in mitlgntio

is an ineredible, indigestiblo dofense concoction,

n(2), = Acts of necessity or self defense,

Thoe countorpart of tho defonse of logal justification bty self-defonse, cte.
is set forth in the Japoneso Criminel Codo in Articlos 36 and 37 of Chapter VII,
which relate to ™mavoidable cets,” The necusod, Furuki, in on intrieato argument
has attomptod to show thot in viow of war conditions on Jaluit, thero wns o rilite
ary nocessity of self-defonsc which required ond justifiod the exccution of the ;
notives, Articles 36 and 37 of tho Joprnose Criminnl Codo do not support this
argument of defense or neccssity, Thosc provisions roquire, first th~t tho act
be unavoidnble, rnd secondly, re in rll solf-defcnso provisions, the denger ogeingC
which one is sccking to protoct oncself must be irminent nnd ceousced by thoe persop
one injurce in such dofonsc.

Articlo 36 rords: "Unovoidablo nets done in order to protect tho right of
onosclf or anothor person rgrinst imminent and unjust violotion are not punishnble
According to circumstnnccs, punishmonts may be mitigotod or romitted for ccts
oxceocding the limite of defense,™ Articlo 37 reeds: Mnaveidebleo rets done in
ordor to nvert prosent drnger to life, porson, liborty or proporty of oneself or
ancthor person ore not punishcble, provided the injury occasionod by such acts
does not oxcood in degree the injury endervored to be nverted, According to
cirounstonces hovever, punishment mey be mitigoted or romitted for ccte cxocoding
such limit.sess® v L

1

Tt is cloer thot both these provisions of Jepaneso low roquire first that the
acts be unovoidable, and sccondly thet thoy be in defonsc ngainst imminent rnd
unjustifiablo donger. We have proved, end the dofonse have by their silence
edmittod, thot the metives wore unermed, Any irrinent donger to the Jrponese wns
not ecnoused by there thirtcon nntives. Tho Unitod Stotes ormed foreces, and not the
notives ercrted the conditions crusing donger to the Jepanese ormed forcos. Such
inminent dongoer os the Jrnpcnosc found thomselves in, wrs not nn unjust vicletion
of their rights, The illegrl nggrossor cannot when his victims scck to escapo
murdor them in cold bleod and vhen finolly coptured ond brought to triel by the
law argue thrt he must be excuscd fron this rurder becruse it wos necossery for
him to prevent the cscrpe of his victina,

Roducod to overyday humon exporionce, tho frlse noture of the defense orgument
beeomcs crystal elenr. Jepan forced the nrtives to tho ground nnd stood upon ther
vhile it treccherously stcbbod the Urited Stetes in tho brek, The Unitcd Stotes
turnod to defend itself from this trenchory, The notivos sought to escape fron
tho Jopanese, cnd Furuki killed them, Now in dofonse of his anet, he protests
he hed to kill them; it wrs on on act of sclf-defense or militrry noccssity,.
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Does the law permit an essailent standing unon the throat of his victim to kill
l that victim bocause the vietim tries to escape to the polico? It is e fobulous
argunent, not rocognized by nny concept of leaw or common sense,

In passing it should be notod thet the Jopanese roquiroment of unnvoidebility
of the ret, is similar to cur theory thet oven in self=defense cne must not go
boyond the sbeclute nocossitics of thet self-defense, ne required by the immedinte

conditions £t the timo of the set of self=defense,

Willianm Sobyld of Kobe, Jepnn, in his cuthoritative book, ™he Criminal Codo
of Japan," illustrotes this concept of unevoidnbility rnd shove thot oven if
e dongor is irrinent from on unjust aggrossion, the extent of force used must be

elecrly unrvoidnble, He eites in rogord to Article 36 the following decision
of tho Suprome Court of Japen:

"Whon n person is nttompting to rostroin enother vho, under tho influence of
liquor, wes viclently behoving himsclf wne groamnled by the lottor ond in consoqu-
cnecc thoreof, strueck him on the hend with £ porcolain borl in order to push hinm
caide, tho ret wre-dono in order to protoct himsclf ngninst on imminent unjust
aggression, but it enmnot be 2rid to hove been unnveoiderble., Furthormore, if he
struck tho drunkerd on thc herd vith a candlestick to stop him, because in
ccnscequence of the blor the letter wes moro intoxientod than bofore ond shouted
'como out, old fcllowl® nnd pulled him by the slecve, his net weos done to protoet
himsclf cgninst on irmincent unjust eggression, but cannot be said to heve boon
done unavoidebly," (11 8.C,.N.S. 1804, Doishinin Hrnreishu,)

Striking the drunkard vho wrs greppling vith him, first.vith a percclein borl,
and then letor with ¢ cendlestick, wee concoded by tho court to hrve beoen dono
\ "to protect himsclf cgrinst on imminont unjust cggreesion®, but novertheleses the
gourt hold thet the rets "ernnct be scid to hove boon done uneveidebly.®

Tho Japrnesc Suprome Court hrs thue deelered net only thet the donger must
coma from the porson who is injured, not only that the donger must be imminent,
not only that tho donger must be eruscd by an unjust oggrossion, but elac thet
the moens ond extent of ropelling such dengor rust bo "uncveidoble." In tho
instent erso, the denger did not arise from the notives, but wns insterd coused
by the lewful rets of American armed forces; thoe necused wrs nct in donger of
irminent unjust cggression from theee nntives, Thoy worce uncrmed, sccurcly bound,
and prisoners under gucrd. Finnlly tho mecns used was not unovoidnble, 48 o
monsure of self-defonsc, 1t v-s nrt nocessory for Furuki to oxocuto tham, Furuki
himseclf ndrits thrt for ho eleins thet in meny of these erscs he hed rocormendod
thet the netives be sent brek to work on their homo ieland, thus the Jepaneso
roquirorncnts thrt the net be ™uncvoldeble® ond to evert "proeont deonger® or

; Pimminent cnd unjust viclation™ cre net mot in the instent ccse, ond the homleldes
nre not justifiable under the Jopancse lmw, Tho question of leognl justifiention
under our letwr i1 be further disecusscd infrn,
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The Japencee eountorpert of the defonse of legnl oxcuse is found in Article {
\ 35 of the Jopeneso Criminal Code which provides: "Acts done in recordance with
- leve and ordinrrece or in pursunnce of o legitimrte business or oceupation nre
not punishoblo," This EE?viuicn is o common one epplicd in all legnl ecriminnl
systams, This dofense lewrful excuse hrs boon argued extomsively by dofense
counscl beforo this commission, rnd roprosents tho heart of “hoir cese.

Tho judgo rdvceato will consider this defense ot longth im disoussing the
ecncept of loprl excusc undor our low, But in considoring tha Japrnese law it
should be elonrly remorbered thet the mere fact thet on eet is dono in the course
of logitircte busincss or oecupoticn or within the apraront fromeverk of the law,

v T dcoe nct moko it legnl, Tho anct done rust be Judged on its ovm morits, and not
in terme merely of vhothor it purports to bo in the course of o logitimnte ordor,
busincss or occupeticn, ,

The quostion of Furuki's criminel intent and the rbeenco of legel justificotic
cnd exeuse will be discussed in doteil in connoction rith the common letr torms
usod in tho spoeificctirns of Charge I,

In summorizing the forogoing discussion of the pertinent Joponnesc eriminal
1low I noed mopely sry thrt vo hrve diseussed nll the provisicns of Chaptcr VII
of Bock I of the Japancso Criminal Code, nnd have clerrly necertaimod thrt ovory=
thing included thoroin is oncomprssod vithin the brooder protecticms of the
ccncopts of intention, nnd lognl justifierticn ond legel oxcuse,

In the Jepancso low, 01l of those terms have a narrowor mecning thoan thoy
poseces in our own lew, For this roreon, ond for tho grootor protocticn of those
defendnnts, tho specifiecnticns cf Cherge I heve utilized fmeriean stotutory and
\ cormen lrw torms -8 woll s the provisions of Section 199 of the Japrnese |
Criminel Codos In applicaticn to tho frets of the instent ensc these historiecal
terns boll down to the roquireorent thrt tho killing be intentionnl and thnt it be
withcut legol justificoticn or legnl excuse.

b, Remaining Roquiremonts - stetutory end common lew torms,

It hrs boen proved, ond therenftor tho rceuscd Furuki rdritted thot on
Joluit Atoll, Mershell Islonds, he killcd t'irtoun uncrmed nctivea, But, the
accusod hes nct plorded guilty to the chorge of murdor, ond in view of this it is
negesanry for the commiseion to detormine vhrother the roquircrments of the speci-
ficirticne of murder hrve beon rot} npd it will bo cetablished in revioving the
evidence. It shculd ngain be ncted thet in no way crn tho nccused clain thot ho
hes boon substantielly preojudiced by any admission or exclusion of ovidence, or
by rny ruling of the comrdseion, Al1 thet is nooded to conviet the recubod is his
own tostimony = ee corroborcted by his orm defensc witnossos = thrt he killed tho
13 nntives = nnd thet his rlloged justificotion of trirl roets upen ¢ proccoding
in vhich tho 13 rccusod rnd subsequontly oxecuted nrtives vore net prosont,
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Sinec Furuki intended to kill tho matives, it is eleer thet this is nct o {
engo of invcluntery mnnsloughter, for in such homidide the killing must be
cecidentel, Similerly this is not n cnse of voluntrry monslaughter, for, ns it is
deseribod in Novnl Courts and Boerds, Seetion 119, "Voluntnry manslaughter is
distinguished from rurder by the fret thet it is committod not with mnlice afore=
thought, express or implied, but in the hort of pnssion or hert of blood cnused *
by reosonnble provoertion,® It follows thercfore, thot where the killing is
intendod (vhich is nll thet nolice oforethought menns) thore enn be no mensloughteR
and the killing must bo either murder or legelly justificble or excusable,

Noval Courta ond Boords, socticn 53, defincs Murder, cs "Tho unlovful

of o hunon being with malice aforethought,,... 'Unlavful! merns without legnl
Justificotion or oxeuse, Mnlico doce not neeccssarily mecn hatred or personnl
111711l tovrrd the person killed, nor on nctunl intent to trke hies 1life, or oven
to tnke anyone's 1lifc, The uso of the vord 'rforethought! does not moon thot tha
molico must oxdst for nny particular time before o gsion cf the net, or thnt
the intonticn tc kill mmst hove proviocusly existed, is sufficiont thrt it
exist ot the time tho net is committod,®

Spocifientions 1 through 5 of Charge I, cllege that Furuki vilfuly with
promoditation rnd mnlice aforethcught, feloniocusly rnd withcut justificrble cruse,
killed thirtoon uncrmed nntives, -

4L loymon eprrosching the lew of homicide for the first time, may well wonder
ot tho peeculicr phrneing and technienl wording of these specificaticns of murder,
Fhile somo of the words used in the specification hrve en everydey menning and
usago, thelr legrl mecning is specirl and tochnienl, It rust be romerbored thet.
thoso torms are historicrl conconts which nrosc in order to mnke certrin differ-
entirticne botwecn tho punishments ollowoed by the low for the different dogroos
of the crime of homieide.

Whenever non=levyors hove been confronted Yrith theec torms, confusion ocecurs,
= Amerienn Jurisprudence, vol, 26 p. 528, citing Stete v, MeGuiro, 84 Comn, 470,
80 L, 761, 38 IRL(NS) 1045 and LNNO: 38 LRA(NS) 1064, in discussing molice stotoss

" eeseIndeed, it hre boon cbsorved by high ruthority thnt it is prretienlly
impossiblo so to dofino rnd oxplrin the ternm 'mrlicc! ms to bring it vithin the
conprchoneion of the svernge juror, rnd it is srid to bo the bottor prretice for
the trierl judge in charging the jury nct, to nttompt o dofinition of melico, but
to sry, rather, thrt if the jurors find the fret of death end thrt 1t wos \
rccomplished by the defondent without legrl justificetion or axcusc nnd without
circumstences of extenurticn, then the crime proved is rurder,®
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Thy tho lnw contimues to use those archnic and eccnfusing terms is difficult
to exploin, Porheps cs Cardozo implice, cortein of the terms were dosigned to |
give the jury the opportunity to find the lesser degree of marder ond thus foree
stell the imposition of the denth sentence, In discussing the stonderd of pro-
meditcotion, used in Now York in distinguishing first degroe murder from sceond
dogroe murder, Cordoso "Whot Medieine Con Do for Law," pp 100=101 stotos:

"Fhot we hrve 18 merely n privilege offored to the jury to find the lessecr
degroo when tho suddonncss of the intent, the vehemfnce of the prssicn, scems
to cnll irrosistably for tho cxorcise of morcy., I hrve no objoction to giving
thon this disponsing powor, but it should be given to them directly and not in
o mystifying elocud of words, Tho prosent distinetion is so cbeseure thet no jury
horring it for the first time con foirly be expected to cseimilote ond understond
its I om net ot nll sure thet I understond it myself nfter trying to apply it fog
nony yonrs rnd nftor diligent study of vh-t hrs been vritten in tho bocks.™

Tho terme wilfully, with premoditation nnd mnlice nforethoughf felonicusly,
and vithout justifinblo e~use, nre all logrl terms, torme of art vheso cpplicd
moening must be rseertrined by eonsulting logrl cuthoritics rnd eocsc precedent,
Lot us oxrmine these terrs, sce vhet thoy mean ne applied in the low, ond then
nscortrin vhother the ovidonco educod nt the tricl cstrblishos them,

b.(2) = Filfully.

The word "wilfully" mcrns simply intenticnally and not by cccident, In
Bouvicr's Lew Dietionary (Rovles 3rd odition), for the word Mrilfully", the tern
"intonticnally® is uscd r& tho dofindng word, nnd the definition continues in
pert c8 follows: WIn cherging certein offonses it is requirod thet they should
be stotod te be wilfully doncssess In on indietment charging & wilful killing, |
it moene intontionnlly end not by cecident, Stote v, Sehnefer 116 Mo, 96, 22
8.Te 4hTeeesosIt 18 synonymous with intentionnlly, designedly, without lerful
excuse, £nd thoreforo nct rceidcntally, Miller v, State (Okl) 130 Prc, 813."

In the instent ense, Furuki rdmite he intonded to oxecute the notives, He
intended te i1l them, thercfore, the killing wes intenticnel and not rccidontel,
It is thercfore elear and unoquivoenl from the ndmission of the dofonsc, thrt
the kllings woro wilful,

b.(3) = Promeditation, |

Simply stated, the torm "promoditotion™ monns thrt tho deedision to kill vre
mrde some rppreocinble time bofore the ecmmission of the ret, Thoe requiremont of
premoditntion wes derived fron the Jnoriean statute ond cree 1, sccking to
differentirte between those murdors justifying copital punishment, E first degroc
purder) rnd those murders which’do notywerrant cepitel punishment, (/mcriecnn
Jurisprudence, Vol, 26, pege 188), Vechsler ond Fichnel in their stimulating
study "/, Raticnele of the Law of Homicide®™ 37 Col, law Rovier 706 ncto: "For
the most part thercfore, thHe functicne performed by 211 the E?gliuh d:i;niiiun!

murder--the dete stion of vhrt hoemicides mry be erpl ¥y shed--1s8
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performed in the United Stetes bty the 'deliberntion and premeditetion' formula...
Howover, the belence of the common law .of murder performs under /merican stotutes \
the rnelogous function of singling out thoee homicides rhich, though not erpital,

nre novertholoss punisheble more soverly for the most pert than the other
eriminnl homicides. . + « "

Ls to premoditcticn in the instant ceses it is clerr thet prior to the
actual ¥11ling of erch group of nrtives, Furuki hed mede his deeision to kill
these nrtives, He vont for them in ¢ truck; he tork them bound to the place vhere
he killod them; ond then rftor instructing the Jgusrds not to let ony pesscorsby
come inte the ores, he took the notdves into the coconut grove and there killed
them. It is clerr thrt for some oprrocicble time prior to the killing of ecch
group of hetivas, the cecuscd hnd tho design ond intention to K11 them. It is
clear thorcforc thrt the prosceution hos eetrbliched the oxistenco of pre-
meditetion,

b. ) Malice Lforcthought.

Mrlieo rforothought is o closcly roleted eccnecpt, The vord g forcthought™
in its perulrr scneo conveys scme of tho eonce of premediteticn., But tho logel
torms Mrith promoditeticn ond manlice aforcthought® meon little rorc then tho
oxistonce of the intention te kill ot tho tirc of or just pricr to tho killing.
Yochslor and Michecl in thoir "L Reticnele of the Law of Hemieido," op, cit.,
pr, T02-708, explein this bricfly as followe:

WThe most strikirg phase of the developmont of the English low was the rc-
duction of ¥malice efcrcghought® to Atterm of rrt signgifying noither "mrlico’
nor 'forcthought' in the populer sencc. Strikingly alelogcus in the judicinl
dovolonment of the /meriecen law of homicide ig thc narrow interpreteticn of
tdcliboreticn! end 'proroditeticn! to oxeludo the tro oloments vhich the vords |
normrlly eignify: o determinction to kill rooched (1) erlmly ond (2) some
aprrecirble time pricr to the hemiedde. The clinineticn of thosc eloments
lorveos o8 J udge Cardozo pointed cut, nothing precise as the eruciel strie of
mind but the intontion to kill,"

Biﬁ%}orly, Imcricon Jurisprudenco, Vol. 26, p. 182, stetes: "Malice in
tho scnffe of hotrod or meloveloneo torord tho doceased is not nocessary to
gonstitute murder in tho first degree, nor is it nocecsscry tc shew vhot motive,

if eny, inspircdthe killing." Similrrly, cn pege 183, "Malice is an ostontinl
jngrediont or clermont of murdor ot comron lew and rlsc under strtutes whieh hove
boon onncted in mony jurisdictions, Hovover the term 'melice' os used in the

low of homicide is difficult to define, for ih ity tochnicrl scnee it ccmprohends
o considerrble number of difforent conditions of d. The torm hra often beon
dofined as tho intonticnrl killing of cne humcn being by enothor withcut logel
justificoticn or oxcuso ond under circurstences vhieh rre insufficient to reduce
tho erirc t- monslrughter, It is snid to inelude rl1l thosc stetes rnd conditicns
of mind vhich oeccmpany & hordcide cormitted vithod, logrl oxcuse o roxtenurtion,..
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The definiticrne of melico aforethought, as set forth in Nevel Courts and
Beerds, Imurieen Jurisprudence, and mumerous othor euthoritative toxts roflocts
i the decisions of the courts, Tro typierl leeding cases'rre 4. L.R,/,(MS) 934: (
"Legrl mnlico is the intent unlavfully to toke human 1ifc in erses vhere the low
nelther mitigetes nor justifies the killirg," Comm. v. Medericus 255 Mnss, 304,
151 N.E, 297, 47 !.L.R. 962 "Malico 48 en olcment to murdor does not nccesserily
imply 111=ril1l toward the person klled; eny intenti-nrl killing of o hunan being
withcut logel justificrticn or oxecuso, rith no oxtonuating eircumstonces Eﬂr‘ix
ficient in low to roduce tho erire to monsloughtor, is malicious,”

C e

Onco it is cstrblished thot the nccuscd intonded to commit the homidies; his
motive is complete’y irrelovent in deterrining the questicn of guilt, although
- it noy be ecnsidered in ritigrtion <f punishment. This has nlroedy boon shown
in rogrrd to Joponese low, ond it should be noted t'ot the some is clerrly true
under our law, In Reborts v, Pocple, 221 Michigon 187 (1920) the defendant at
the request of his inaurobly sick vife provided hor vith the rcons to commit
suieido, The defondant vas found gullty.

Similerly, sincc os it hes beon proved thot the cecused, Furukl, intended to
kill tho netives, ho rust bo judgod sclely om the bnsis of vhother his ncte vere
in faet logrlly justifiable or cxeuscblo, His motivos moy have boon exeollent
or rovolting, it is immotorirl, oxcopt in mitigrticn or oggroavnticn of the
punishment, It may scom strenge to the laymen thet n man with 2 good herrt or a
geod chorretor ern be found guilty of o erire, but wu rre derling +ith the practi-
cel probleme: of an orgrnigzed society ond in dotermining guilt, wo cennot probe
into nor scok justificoticn in the inmermest motives of the criminel. Socitdy
has dotermined whet cirecumstrnces constituto legel Justificrtion of legel excuse f
for ects wvhich would cthervise be criminel, Socicty goes not, and connot rocogniz?

. personnl motives, or other porsonnl justificeticns && axcuscs, s morns of es-

\ ceping eriminel lirbility. The lew doos pormit those things to be considerod in
determining the extoni™®of punishrent--but to pormit it tc doterminc tho cxistence |
of non-axistonce of guilty’, vould rorn the destructicn of the entire systom of
low, and or crgrnized sccicty iteclf.

Wherton in hie Cririnel Evidence (11th od, vel, 1, p. 283) oxplnins this as
follows: "There i no bed net vhich tho perpotrrtor decs nct summon up good mo-
tivos tec oxeuse, As assnssinnticn, for instrncos is rorcly for the mxelusive
purposo of sctirting privrto hrto, A brd mon is to be rcmoved from the world,
or socme good deods rro to be nided by port of tho plunder. If wheneverrgood

2 i 1gtnnpirni LIf ringled with the bed intontirn, thore eoculd be no convietion,

D X e » +» » Thclow is: No ratter vhet mey bo the motives londing to
Ll prrticulrr ret, if the ret is 1llegrl, it is indietrblo, nctwithstonding some
one or rore of tho rotives indueing tho ret moy be rmeritoricus,®

"i{129)"
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In tho forogoing discussion the judge ndvocato hes established thot Furuki
killed thesc natives intontionnlly, ond thot in feet thie intention te kill
oxisted for some timo prior to tho oetunl killing of ench group of metives,
Thor'eforo, the legrl rogquircmonts of "wilfullness, premoditotion end mallce
l aforothought" hove been clecrly ostablished, Under the specificeticns of Charge

I, two torme romein to bo considered, "foloniously" ond Mwithcut justificble |

ceuso,"” In its breader eppliention, the term felonicusly includes the term
®without justifiablo enuse," for it mecns merely that the nct wrs done unlevfully,
thet is to soy without logol justifiecstion or legal excuse,

b {5&} = Foloniously,.

Bouvier's Leu Dictionary (Rewlo's Third Rovisicn) defines "foloniously® as
followe: "Folonicusly, This is o tochnieal word which et common lar wes
ossontinl to overy indictment for n folony, charging the offenso to have boen
cormittod foloniously; no cthor vord mor eny circumlocuticn could supply its
plACCsssss It 18 nocossery in doscribing a common=l-w felony, or vhere its uso
is proscribod by stetuto; Wharton's Criminel Fleeding, Section 260; Borler v,
Steto 41 Miss 5705.....10 an indictment it is equivalont to purposely or unlow=
fully; Stcto v, Bush, 47 Knn 201, 27 Pre 834, 13 L.R.A, 607."

Foloniocus homieide is defined in Bouvicr as: "Felonious Homicide, The
ki1ling of o humen ererturc, of sny sge or sex, without justificoticn or oxcusc.
Tt may include killing oneself es vell as any other person; 4 Blo. Com 188, 400"

We heve discusecd in eonsidoreble detail, both the Jepenese end the /imerican
Let with rogerd to murder, In synthesis, in reletion to the instant case, it hos
boon shovm thet they require mercly thet the killing wee intontional end thot it
pre without legol justificotion or legel oxcuse, We hnvo demonstrotod et length,
thet tho required intont to kill was present, It is now noceossary tc consider
\ tho proof thrt thie killing wes done without legel justificrtion or legel oxcuse.

¢, = Ibsonce of legol justificrtion or excuse.

Defense counscl implicd thrt Furukd wes logelly justified in kKilling the
nrtivos bocruse of o good motive to oboy Mrsuda and to help the Jopancse forces
in their fight for survival, This ontire questicn wrs fully discusscd in proving
the oxistonce of intont to kill, cnd at thet time, it vre elerrly demonstreted
thot o good motive is not o logrl justifiertion, vhother unmder Jeprnese, Imericon,
or intermoticnnl low; and thet the ontire defense argument of mctive is only
rolovent ofter finding of puilty, in rogord to mitigrtion of punishment.

¢ (1.) = Self-defonsc, necossity cr sclf=-prescrvriion,

In a relatod crgumont defenso counsel implicd thrt oven 1if tho notive ie not
& justificrticn or excuso, the conditicns on Joluit wero such thet the killing of
thoso nrtives wos required by r condition of self-defonse or nocessity, ond that
thoee eonditirne ond this nccessity justified the homieldes,
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Self=defeonsc is a lognl justifiertion for intentionnl hemiedde, In ite
brocder sepectes it ineludes tho dofense of others 28 well ns the defensc of
onoself, We hnve nlreody discusscd the eorrosponding provisions under Chepter VII
l of the Jrpanese Criminel Code, and have seen thot the killing of the natives by the {
accused mns nct excused or justified under the provisions of /rticles 36 ond 37,
Thoese roquire thet the rets must be ™unovoidoble nets™ cithor to protect against
"imminent And unjust violotion" or "to avert presont dnnger to life,.....provided
the injury cccesiomed by suchvects docs not exceed in degree the injury endeavored
to be everted,® The acts, the killing of tho natives, wes avoidable, there wes
no imminent danger from the notives, end es proviously demonstrated, neither the
| natives who werc seeking to eseepe, nor the American forcos, were guilty of any
unjust viclrtion of the righta of the Japanocse,

Undor our lew = indicated in Wharton's Criminal Evidence, Vol. 1, p. 438,
thore are four cssontinl conditions to meke out a caso of self-defenso: "“First
the party essoulted or seriously threstenod must be free from fault in bringing
ebout the diffieulty; scecnd, he must believe et the time end under tho eircum=
stanccs that the danger of death or of serious bodily herm at the hands of his
pssailent is such re to render it neccessory to toke his rssailant's 1life to save
his ~vn 1ife or to provent scrious bodily harm; third, the circumstancce must be
such £8 to werrnnt such belief in the mind of en ordinorily prudent person; !
fourth, there must exist & necorsity to teke life, of which necessity the jury
ore the judges,"

Since the netives were uncrmed, bound prisonors of the rccused at tho timo of
the homicide, it is cleer thet thoy vore not ossoilents of tho eccuscd, that the
accused wre not in imminent dengor of bodily herm from thom, end thot there wra
no necessity to trke tho 1life of those nativos. Finrlly, it must bo noted thet
tho Jrpencec were nmot free from foult in bringing mbout the diffieulty. Obviously
\ thorefore, this argument of sclf-dofonse, or necessity, like the ergument of
"unavoideble scts® under the Jrponese code, 18 not sustoined by the foets in the
instent crsc, |

Sirilerly under internrtionel lew, the nlleged justifiertion is not sustoinecd,
It is true thet the prineiple of militory ncocesity is recognized in intornotional
1tz 08 justifying certrin rets which would othertisc be illegnl= such rs the
killing of enermy scldiers during the hert cf bettle, But the nnture end oxtent
of thoso excuscd or justificd rcts, is definitely limited in intornrticmol es it
is in domostic low, Glucck, Wier Crimincls, Their Prosceution and Punishment, pg.
42. 011 is not foir in wer, Leurence, Principles in Intemotional Low, which
I quoted eerlior in this srpument clerrly points ocut the foct thet intornaticnal
1ow does not suthoriszo violaticn of the rulce of internnticnnl law beccuse of
the cxdgencios of the moment, Also noto thet under internotionnl lav the eoncept
of rilitory necessity is limitcd by the doetrine of humenity whieh prohibits
employmont of such kind or degroc of viclonco ce is nct strictly necessarry for
the purpcse of wer, Glueck, op.cit.pg. 42.

azr(31)n ~
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It is apperent from whet hoe boen said before, the killing of these unnrmed
nntives wms nct strictly necessery for the purpose of wer. Thore wos nc irminent
danger which necessiteted their being killed without o trinl, ond cven if there
hrd been such dangor, the nlleged noccessity of toking their lives would not hove

|. constituted o logal justifierticn or execuse, Cardogo (Whot Modieino Can Do For
Law, 1928, in Low and Literaturo 1930, p,113) speeking of the decieion in United
States v, Holmes, 1 Wall p, 142, said "Thcre is no rule of humnn jettison,”

e.(2) = Cooreion or ecompulsion,

There is o final argument of the nccuscd in elleoged justification, vhich is
comminglod with the clleged legal exause of superior orders, Tho defonse counsel
implicd thet if Puruki failoed to obey tho ordors of his supcrior officor Limiral
Masudn, he might himself hove suffered deoth ~t the hands of Mesuda, The argunent

- is of course shecor spcculnticn because thore wes no tostimony before the commission
indicating either thrt such threet or compilsion hod actunlly been applied, or thet
the accused oven believed thet such eoempulsion existed, Obvicusly it is highly '
doubtful vhethor Mrsuda cculd hrve compelled Furuki, the highost ronking army
officor on Joluit ftoll, to pcrform these homdeides ogainst his will, But it
is umnecossrry to probe into theso frets, for even if such compulsion hrd netunlly
existed, the lew doce not rocognize this fret os on excusc or justifiootion for n
hordeide., Whilec pencrelly one may excusa tho commission of vorious erimes by
showing tket he wes ncting under coercion or compulsion, ono cannot excuse the
toking of a humen life, under the plec of ccmpulsion, 26 Imeriern Jurisprudonee
206.

Pnrt of the renson for thia rule of low is ebly expresscd in 2 Stephen History
of the Criminol Lew (1883) rp. 107-108, rs follows: "Criminal Lew is itself o
system of compulsion on the widest scale, It is ¢ collecticn of threats of injury
to life, liberty and property if neoplc do commit erimcs, ALrc such threata to be
withdrevn es soon rs they are encountercd by opposing thrents? The law scys to
' a mon intending to cormit murder, if you do it I will hang you. Is the lew to
withdrew its threct if scwecne else srys, "If you do not do it I will shoot you?™ |

"Surely it is ot the morment when temptotion to commit ecrime is strongest thet
the low should speck most elecrly end emphotieally to the contrary, Tt is of
course n risforture for n men thet he sheuld be placed between twe fires, but it
would be a much grecter rmisfortune for society ot lorge if criminals could confer
impunity upon their sgents by threntening them with death of viclence if they
refused to axecute their commnnds., If impunity could be so sccured o vide decr
would be open to eollusion, rnd encourngement would be given to associations of
molefoctors, scerot or othorwise. No doubt the morel guilt of a person whe comrits
a eripa updor compulsicn is less thon thot of a person vhe commits it freely, but
ony offoet which is thouprht propor may be given to this circumstonce by o
proportionn]l mitigotion cf the offender's punishment.,
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"These renscns lend me to think thet compulsicn by trreats cught in no cose
vhotever to be rdmitted os on exeuse for erime, though it moy end cught to
operate in mitipation of punishment in mcst though nct in nll eases, If n man
choosos to expose, and still mere if he chocses to submit himself to illegml {
compulsion, it may not opercte oven in mitigotion of punishment, It would surely’
be monstrous te mitigrte the punishment of r murderer on the ground thot he was a

rember of a secrot sceicty by whieh he would hove been nssassinnted if he hed not
commditted murdor,”

The rccused's confuscd intriente orgument of justificction becouse of alleged
self-defense, solf-preservetion, perscnnl eompulsion, or so-ecclled necessity,
is not sustoined in fret or in lav a8 o defensc under the circumstoncos of the
killing of these nctives,

¢.(3) = Suporior orders,

Tho ceccused then orgues thnt his homieices should be oxcused becouse he ollogee
they were done pursunnt to the crder of his supericr ecommnnding officer. There inm
no mystic relationship between r commonding officer ond his inferior, The courts
heve consistently held thot a soldier like any other citizen is bound to respect
the love of the stote, and is justified in discbeying improper and illegal orders,
67 L.R.A, 204, The compulsion of an retunl threct of denth ennnot justify o ;
homicide; ond therefore, even the fact thot the commanding officer might hove the
pover to kill his inferior, docs nct in the eyes cf the lew, excuse e homieido
performed in obedience to his order or even his expressed threect,

In almost every wer crimes cnse, the recused hane contended thet his illogal
acte were the rosult cf the orders ¢f a superior officer. Tho argumont hos beon
universelly rejected, Suporior orders cen be argued in mitigeticn, but they connot
be accepted £8 & substantivo dofense in determining whother the accused is guilty
of the erime charged, The necusod ket hnd due verning thet suporicr orders would
not be considered ¢ defense, The Joint Declaraticn on Punishment of Trr Crimes, |
of the Intor=Allicd Conforonecoc in Janunry 1942, announccd to the world thrt they
plreod "among their prineipal ver oims the punishmont through the channel of
organized justiee, of theso guilty of or responsible for these erimes, vhether
thoy hevo ordered thoem, porpetroted thom, or portiecipated in them,"

The SCLP Regulctions (Bcsic 1tr, SCLP 000,5, 5 Doe 45) which this Commission
is outhorized to uase, provide "The officinl position of the eecused sholl not
obsclve hin frem responsibility.....Further, ceticn pursuant to order of the
accuscd's superior, or of hies govornmont, shnll not constitute a defonse, but moy
bo considored in mitigrtion of punishment if the cormission detormince thet justice
so roquires,”

The logicol brsis for this rule is cpperent, 4s Gluock pcinte ocut, Mop

Mwmm poge 140, "A little refloction will
show thrt this provisions (superior orders ond governmental immundty) if followod

liberally would give rlmost thoe ontire bond of lxis wor eriminnls r velid dofense,”
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The poeition of the eourts on this subjoet is cbly ond briefly expressed in
tho decisicn of the famcus International Tribunal ot Nuromberg, in the summery
of the judgment relessed ot Nuremborg, Septombor 30, 1946, tho Tribunnl stotos:
"The dofonse of 'Superior Orders' hrs nover been recognized os o dofonse to o
cerime, but is considerod in mitigotion es the charter hero provides,” In viow of
this cose, cnd the mumorcus cthor enscs cn tho some subjoet, the matter is eloerly
so tell settled thet it is unnoccssery to burden tho eommissicn with furthor '
rrgumont on this point,

¢. (4) = Legnl oxcoutien.

Only onc dcofonsc of the necuscd romoines to be ecneidered and that is the

orgumont by tho occused thrt tho homicideos nre legolly oxcuscd boenusc thoy wero
lognl cxccuticns. )

If proved, this oxcusc would crmstitute n completo dofonsc, ond it would be
your duty to find tho rccuscd not guilty of murdor, But o leogal oxocution must
bo basod upon o legrl sontonco properly detormined ond prencunced ot o lepal
trinl, Tho requiromonts nro strictly cpplicd, beerusc the law doce nct rendily
or crrclessly juetify the tnking of humon 1life, Hovw rigidly those roquirements
ere apnlicd is apporent in the following oxcorpt from lmorlesn Jurisprudenco
(26 Lmerieen Jurisprudence, 230)

BIf howover, judgment of docth is given by a judge not nuthorized by lovful
commission, and oxecution is dono recordingly, the judge is guilty of murder,

"Such judgment where legrl, must be oxecuted by the promor officor or his
duty appcintod deputy, ond if encther perscn dcos it of his ~wn hend, it is
murder, cven though it ie the judge himself,

"So too, tho oxocutirn must pursue the sontence cf the ecurt, the substituticn
by the cfficor charged with the duty of oxecuticn of rne method of killing for
anrther being murdered.,® £oo 2, LRL (NS) 76 ond 67 IRA 293,

Te ecnstitute a logel oxcusc it must be proved that the killing cf these
nrtives woe in fret o logol exccutirn, In tho determinnticn of the guilt or
innocence cf the recusod, vhnt Furuki thcught cbout the legnlity of the oxecuticn
is totally irrelovant, except in mitignticn of punishmeont aftoer o finding of guilt;
Furdki's mental attitude, his mctives, Fis oplnicn e tr vwhothoer therc wos o
lognl tricl end & lognl sontence, is immotorirl, Tho only quostion remnining to
be considored by tho cormissicrn is, wre thie in fret e legal oxecuticn,

e.(4)(n) = Whother natives eomrittod erimes is immntorinl if ned trinl given,

Mr, [kinoto, rnd othor dofonse counsel crgue it must have boen a legel
exceution, for in fret the nrtives werc guilty of soricus crimes, Wo have the
stcry of voricus Japencse rfficors, fellew: cfficers of the nccused, whc by thelr
testimcny ore revecled rs clenrly friondly tovard the nccused. Thesc vwitnosscs
tostify thrt the cxceutod nrtives did plen or attempt to cscape, end thrt certein
of the notives comrittod -ther 11lognl pcta, Under torture some of the accusod
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moy have ecnfessod, Merikoavn and cthers elnimed thoy did ecnfoss, Le defepee
counsel Commrnder Carlson points rut = ecnfessicns cbtonined under duress rcro no
ovidence of puilt, JIrporently in the ense of Melein rnd Mejknne, the evidence {
| of thelr rlleged guilt wrs the e~nfessicns cbtrined by the bentings ond torture,
Cartrin nrtives vho were questicned in ecnneetion with that ineident were breought
before this comrission, They testified cs tr the brutelity of thet quosticning.
On cross exnminrtion Seburo testifed thrt vhen questicned by Merikowa, even when
the wire wos stuck up his ncse, thrt he testified then, he did n-t knew anything
nbout Mejknne, (Note: I disngrec strongly with defense counsel, the foet thet
cne snoczos when r fereign cbject is jrrmed up one's ncse is nct an indiection
thnt 1t wre nct peinful, It is on nutomntic inveoluntory nerve reacticn to sneeze
end move ycur herd when eny frreign bedy penetrotes into cne's ncse.) Lnd the
insertion of r long wire for ur into the nose of r vitness, is nct o judicinl
procedure, Scbure knew nothing indieccting th-t Mejkane or Melein was gullty.
Obetto alsc testified before this commiseion, rnd his answers in Q. 22, 23, and 24
celerrly indicate sericus ground for dcubting thrt Melein hod perticipeted in any
erines, In L, 23, Obetto tostifiod "When I sev lolein his arme end loss were
beund end they nsked him 'Is it true thet "cu wrote o lettor ond gove it tc Mejkene
to tnke to Obetto?'’ Whrt wes Melein's reply? 4, Melein said thot he did not
trite £ lotter ond also thrt he did not send ¢ lettor to Obetto,? Obetto slso
in his tcstimony before the conmission, Q. 10, 11, 12 testifiod that he had never
told the Jeponese thot he hed rocoived any letter from Meloin or Mejkane,

From tris brief tostimony, which came ferth incidentelly in connection with
nscartrining the metheds of investigrtion used by the Jepanese, it oppecrs cleoar
thrt thore is corteinly serious doubt rs to the gullt of sore of the natives who
wore exocuted, We do not know whet rets if eny, erch of those notives comrdttod,
£11 wo know is: thot they vere exccuted; thrt undor torture some of them protested
innceenco, cnd sore of them broke dovn nnd confessed, The neccused Furuki is on
\ trinl here becouse no triel wrs given these nrtives ond therefore they hed no foir
judicinl opportunity to prove their innocence, Surely the defense will not orgue |
thrt ve must apgein convict these nrtives in cbeentin end vithout 2 triel,

Locrned defense counsel rcrpucs the executod notives were pullty cf seriocus
erimes, Tre lavw dees not permit the cecused to orguc thrt if he hed in fret tried
the notives he would heve been rble to prove thet oll 13 of them were guilty., The
lrw requires thrt to ecnatitute o legrl executicn the trinl must be held pricr to
the execution, /[t this time tro yerrs after the ovents ve ennnot, nor is it our
previnee to try theso doad natives, They cennot testify rnd thoy eannot defend
thomselves, [nd oven if vo did neow find thet they vore then guilty, tho recused
must still bo eonvietcd of murder if in feet at the time thrt he commited tho
oxoeution it wre net logrl beeruso no trinl wre held. It iscbvicus why socileoty
cannot pormit men to be executed first and tricd later,

: oPY
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Mr, .Jdmoto himsclf during the course of hies argument, in reforring to execute
ion under superior ordors, stoated thot he believed thrt vith rogerd to the doctrim
of lognl oxceuticns the leve of Japen oand Germany, as vell os Bngland and the
United Statos woe the same, Ho thon eited Socticn 640 of Thrricn's Criminal Lew \
\ os ovidoneing thrt doetrine of legrl execution, I ngree with Mr, Lkimoto thot
this refleets the law of Jormnn, Gormony, Englend nnd the Unitod Stotos = fer
thot scction of Whrrtons cloarly eatoblishes tho fnet thot thero rmust be o pricr
trinl or the exoccution is illegnl, Thnt scetion of Wherton's Criminal Lew
eitod by dofonsc counsol, rerds: "Section 640 = Killing under mandato of law
Justifieble, Tho oxoeution of molefnetors, by the person vhose offico obliges
him, in the porformanco cf publie justico, to put these to doath vho have fore
feited their livos by the loaws cnd vordiet of their country, is on not of nocw

essity, where tho low roquires it. RBuf the ret must be undor the immedinte

geopt o 0 pleg B Qi Etliiloblo: onc Jorelore, fopntoply Lo
N _Eroatest Oof poloir g L thpon BpOcC orront would DO mircol Lpd
pOLLOTH onn only B iy killinr opothor op the ground of orders from his
BUDC 1) I 508 oo ho _order Oro L0t ..8 e hrvo segn I To
het is vithout euthority is pc dofopse; though® it is othorwise when the dofoots

ore morely formnl,® (Itolies suprlied.

It is apparent from the Scction of Wherton cited by defonse counsel, thnt it
is totally immatoriel to the quostion of Furukd's guilt of murder, whother cor
nct in fect the executcd netives hed committed eriminal acte, For re Wherton
stetos Wantonly to ki1l the grortost of malefactors without special worrant would
be murder,?

#(4)b = No trial, ergo no legal exccution,

It is olementary theot to have a lopal oxccution there must hove becn a legel .

son ¢ nroperly dordved, ot a legnl trisl hold in sccordence with a legnl
\ procedure,

Evon the Jepenese Constitution, provides in Chapter II, Article 23, "No .
Jepanese subjoct shell be arrested, doteined, tried, or punished oxcopt nccording
to lew,® ULrticle 24, "No Jrpenesc subjoct shcll bo doprived of his right of
being tried by the judges dotcrmined by low,"

The judge odvoeote will csteblish thrt os tc those tiirteen homicides there
gould be no leprl exccutirn bocursc there w-s no legnl trial end no legel pro-
codure.

First let us briefly dispose of this so=erlled judgmont paper. On careful
examination of all the evidence it wrs shown thrt this sheet of paper consisted
of o writton opinion made by Furuki prior tc the sc=enlled trinl, end a so-enlled
: judgment or sentence portion which wrs vritten in by Ldmirel Mosude, It wes then
’ signod by Incue, Shinteme, » ond sceording to Shintomo, by all the other
unit officers for 1nforwrtion1‘ wse some moflner as rll routine orders. Clecrly
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thie so=cnlled judgmont paper wre net o triecl, and has no probative value to

osteblish a trinl, If o lognl trial hed beonhold, thon we would be ecncerncd with

the question of vhether this paper rnd its contents could eonstitute o legel sone

tonce document, It is highly doubtful, for the sontonee was otteched to an |
\ opinion adrittedly vritten by the so-colled judge ndvoeate bofore the alleged

triel, Mr, Susuki hinsclf irpliee this wee improper, Hoewover, e are not cons

ccrned with this problom, for thoe frete eleorly ostablish thet thore was no trial,

Defonsc counsel crgued thet the executicns were legrl boenuse in erch of the
five inecidents, the notives woro ecnvictod ond sentonced ot & Mogel trinl®
"o spoeirl procecding) held in [dmiral Mrsudn's offico,

On cross-mmminction the judge ndvocoto ostrblished thrt the recused notives
verc nover present rt these olleged tricls; thrt no witnosses appecred ot these
nootings; thet no svern tostimony w-s prosented rt these noetings; thrt the
aecused wore never rermitted to question witnessos npninst them: end thet the
ceocuscod wore never permitted to hnve counsel or anyone clse present to defend thom,
No eivilized country in the vorld wruld centend thrt these clleged meetings in
Mesuda's office constituted trirls or judieicl procedurcs, Thy ot the infemous
Ster Chomber Proceodings, ct lerst the nccused wne permitted to be present, hear
the evidence mgrinst him, end meke hie plen in defense, But defense counsel in
en effort to save the recused hrve contended thrt these vere cuthoriged judicial
pracaaginca. Under vhrt low, under vwhrt procedure, did these meetings constitute
trinls

¢(4)(b)1 = No trinl under Jopenese Code of Criminnl Procedure.

The dofense hes enntended thet due to wor conditions the nntives lost their
right to trial by the Loerl Court of Ponope, The judpe ndvocate has previously
nrgued thet the outhority given Mosuda by the nlleged dispetehes did not give
A him cny pover of ony governmontel cgency ocutside of Joluit, and therofore, did
not doprive the Ponepe court of ite juriscdicticn over nll sericus eriminal esscs |
on Jeluit [toll, But cven if Mesuda by mcens of var ecnditions derived judicial
eriminal jurisdiction cver those netives, it doecs nct follow thet he hed the
povor to subject them to court mertial law, rather then the Jopencso Code of
Criminel Procedurc vwhich is the nermally appliod code of criminal procedure
for Japrnosc eivilians,

If the notivos vere entitlod to the protection sct forth in the Jepencse Code
of Criminal Proeccdure, it ie epparcnt thrt tho rroccedings nt theeo elleged
moctings ves in complete violation of nll thelr rights, rnd were not triels in
accordonce with thrt eode, Some of tho portinent provisions of the Jepenese Codo
of Criminel Procedurc will be briofly eited: Bock IV, Publie Trisl, Chapter 1,
Gonorel Provieions, foetion 176, Public trirl shall be hold in court where shell
_ bo present the judges, the public procurctor, ond the elork of the eourt, Soce.

; 177 = the cecuscd shell apreoar in the court free of personnl restraint, but mey be
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pleced undor guard, Sce, 179 = the necused mey employ counsol to pleed for him,
Sce. 181, tho legal ropresentative of the recused may partieipote in the proceed=
inge r8 his cesistant, Scetion 183, If tho rccusod cannot aprecr ot the heering
| by recson of mentel dorangement or sicknoes, the proccodings shall be suspended
until his recovery, Scction 189, Witnosscs who heve beon exomined, or oxperts
vho hove given thelir opinions nt the preliminory oxaminnticn, mey be summoned .
rnow, See. 193, Witnose sholl not comrunicate with ereh other nor shall they be™
present at the procecdings until they give thoir testimony. Scction 194. The
prosiding judpe shall interropote tho witnesses cond recused, The partiocs intor= -
ceted 4in tzglcﬂ'an may roquiro the prosiding judge to put to the vitneoss quostions
for the cluNidrtion of such mnttors cs thoy moy doom essontinl to the plondings,®

This is but £ brief thumbnril sketeh of scre of the portinont provisions cf
the Jepenose Codo nf Criminnl Procedure, It is rondily noted that vhile some of
the procedure is slipghtly difforent, cssentirl rights arc eorefully safegurrded,

The nlleged meotings in Mosuda's office were corteinly not trials in reeordnneo
trith thesc provisions,

e(4)(b)2 = No trial under nowvel court mortinl lav or eny civilized concopt of
trir:l.

Dofense eounscl orgues thot becouse of dire battle conditions and because this
aerea wos isclated, Adpiral Masuda could in accordence with martial law try these °
natives by *Temporary Court Mertisl § kind of specielly established court '
mertial," Since defense witnesses Mve admitted that mrtial lew wes never
established in Jaluit, the judge advocate will not concede that Navel Court Mertld
Law could legally be applied to these matives, But even if it could be so applied,
and even if the natives were lerally derrived of their right to be tried in _
accordance with the Jepancso Code of Criminal Procedure, they still retained theiy:
right to a trial; and oven defonse counscl rdmits this feet, and tries to estab-.

\ lish thnt in substcnee, the netives werc cccorded this right, Lot us cxamine
the defense ergument in the 1light of theo frets opd sco whether the Jepenese Neval
Court Martiel Lew authoriges es # trinl, the procodures zlleged to have been held
in Mosuda's offica. '

e(4)(b)2a = Right to defensc counscl,

Defense counsel, Mr, lLkimoto, argucd thct EScetion 93, which nrovides that
% the ®precoding six articlces® shall not be oprlicd to o spoecinl eocurt mrrticl,
expleins why the occused hrd no loprl reprosentotive or cdvisor ot fije trial,
But ho frile to mention thet erticle 94, which doecs not procede articleg 93,
providos: "Legel repreosontetive.....of the sccused can ot mny time ofter the
indictment hns boon lodmedy booemo o lognl edvisor to tho nccused....." It would
apnoer, thorofore, tho# Sectioh 93, vore designed not to destroy, coven in special
courts martial,tho right to counsel or legel representative, but was morely
desipned to permit under snecinl wrr conditions a relaxntion of certain related
technienlities vith rogrrd to the selection of the mumbor of cnd the dutics of
defonse eounscl, Secticrn 369, cited by defense couvnscl, mercly mecne thnt oven
if the cccuscd does nct vant defonse counscl, he must be required to heve ono,
unloss sentenco is pronounced in onen court., Under Lrticle 372, it would anpocr
thrt in o spoeirl court mertial, the cccused mey vaive hie right to counsel and
bg sentopgod in comera, m%ﬂ)'
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e(4)(b)2b - Closcd court,

\ Next, Mr, Lkimoto citod Article 96 of the Neval Court Mertinl Law to the |
effoct thrt "Tho consultation of judgos shall not be held public.....It's pro=-
ceodings and the opinions of the judgos shall be held sccret."” From thie the
defonso ecounsol arpued thet the trisl should not bo publie = but should be kept
sccret,  Articlo 96, ns ecited, is elocrly mislording, The provisions cited
relrte to "consultrtions™ ond to Mopinions of erch judgo®™ = it apreors thercofore,
that this provisicn rolrtes to the seme eommon tyme of "elosod consultations”

| which cre held with rorerd te rulings, objections, findinpe, nnd sontences by

J rny militcry comrissicn or court, Nothing in this socection cutherizes ¢ scerct
or closcd court. On tho eontrory, Lrticle 102, spocificrlly provides in part,
"Tho nnnouncomont of Court deeisions should bo piven by declorstion in open court,
But, in the instrnt erse, it is unimportant vhether the provisions nvthorized ¢
fsccrot tricls"™ or nct, unless this provision is cited to show thrt the proceeding:
the ™ricl®™ in Mrsudn's office, wrs so sceret thet even witnosses wero not '
nlloved to be present to testify, rnd similrrly the nccused wes not permitted to
be present, Surcly, defense will not crgue this cbsurdity, sco we neced nct
concern oursolves with it, Mr, Lkimotc did not orpue thrt the vitnesscs could
not bo present,

e(4)(b)2e = Oath to witnceses,

Defonse counsel rrgucd thct under Jopenose lew, con ooth is unnecessory in
the quostioning of n witness by the judge advoerte whother in 2 eivil court or
o court martial, Counsel citos Lrtiecle 267 of the Nevel Court Martial Lew, but
this reletes to o preliminnry investigotion, The provielons with regrrd to
triols nrc set forth in Articles 247, 248, 249 ond 250, vhich state not only that
i a witness should be given the prescribed oath, but thet he should be worned thet
there is a punishment for falsc testimony,

If the defensc ndmits that this investigrntion procedure wes net pert of the
allepo® specisl trirl, thon the foet thet the netives wore not swern is unim=
portant, But,lefenso cannot blow hot and cold at the same time, contending on
the ono hond thnt it wrs unneccssrry to swoor the netives beecuse thot veos an
investig-tion not & julicisl rroecfure, and on the other hand thet thoe thorough
investipotion wes rort of ¢ jutieirl rrocceding, and that therofore, it was
unnocossary to hrve those vitnesscs present ot tho clleged moetings,

e(4)(b)2d = Bbsonce of tho cecused,

But vhrt cbout tho rceused? Tho dofense cémits tho necuscd netives were not
prosent; end they rdmit thrt they hove boen unsble to find cny cutherity for
' not perritting the cccused to bo presont ot his ovn trial, Mr, tkimoto rémits
this wre in eleor violetion of nll 1rw, He statos in his nrpumont, "The defense
dovnot deny thot this ves ovidently in viclation, in this point, of the prineiples
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of trinl," But Mr, fkimoto argues this wes "a mere formnlity.® I eculd expeect
this ergument from the nceused whe, with rege'd to the exceuted notives,
ovidonced n eocld=blooded disregrrd for the "formality® of basic humen rights nnd
humen life itself. But I ¢id not anticipnte this rrgument from leorned counsol.
| The rights of the cecused to be presont rt the tricl nnd to be confronted with {
+ the evidence rpainst him is r fundementel ripght of overy system of jurie-
prudenco in every civilizod country of the world, The rule is so fundamental
thet it requires no discussion cnd 1 noed morely state thrt Kr. lkdmoto sovernl
sentencos prior to this argument <f "mere formality"™ himself stetod with regerd
to sbeence of the nccused thrt it vre in vicletion of "the rrineiples of triel.®

Lerrned counrel Mr, Susuki in rttempting to exrlnin the failure to heve the

acoused present rt the nlleged meetings, sought tojustify it by reference to n

— simplified preoedure in minor eascs in Jomen vhorein n fine cen be levied in
rbesentin, Similerly in our lrr we hrve such e simplified proecodure rnd mony
police courts nccept troffic finee in the absence of the nceused, This doos
not mean thrt such procedure is r trinl, it merely meons thrt ns némitted by Mr,
Sugukd, in certein minor enscos, the cccused neoed not be rresent, but cnn accept
a pennlty by defrult. It merns merely thrt in trivinl ccsce the rccused moy
waive his right tc trinl, ond reeept r fine., In the instant cose the notives were
not fined, they were finished; ond ns ndmitted by Mr, fkimoto the failure to
hove the rccused rrosont wrns in violrtion of "the princinles of triecl,®

Te must not be mislend by Mr, Lkimoto's stotement thrt ®It wes ¢ reguler
triecl if only the cccused were rresent ct the court, But on the contrary, the
Judpes went tc the ploce of the ccoused.™ The "judges™ = plural judres, did
net go to the accusod, There 18 no ovidence in the record whiech even alleges
thet Shinteme or Incue (vho are alleged by defense to hove been two of the
judges), ever vent to the nceused natives,

i - Thore is tostimony thrt fdmirel Masudn vent to soe the netives, But when did

he go to the netives = ves it during the alleged trinl in order to judge the |
guilt of the mccusod nntives? Nol The defonse in direet examinetion elaimed
thet Mesuda ond Furuki wont to see the netives before the alleped meotings.

(Note thet vhilo thie would porheps be permissible under Speciel Court Martial
Proccduro, the rractice of the judge going to questicn the accusced before trial,
is clenrly frovmed upon by even Jopancsc nrvel court mertisl lew, which provides:
oirt, 81, When £ judpe fnlls under rny cne of tho folloving items he shall beo
rejocted from conducting his funeticns.....7. When n judge hre rrrtieinpeted on
secrching, preliminery investipgrtion, or first trirl of the case.") Lgnin he
wrs osked vith reference to the Mejkane erse, "184. ", Did you cnd [dmirnl
Mrsudn dpork with Melein ond Mejkone, Obetto and Pnul?® "L, We tolked only
with Melein rnd Mejkeno," Thus from the cdmission of the cccused himsclf, it
is epporent thet tho nrtive witnesscs wore not queosticncd in these coscs,

I We come then to the lnst stond of the dofense, nrmely thrt ot lerst the
convictod notives wore quosticnod prior to theso nlleged proccedinge = hore
coertninly tho nccuscd bolieved his falaschoods could not be diseloscd, ih, but
he forgot thrt in trying to prove the loniency ond juetice of the Jrpenese mili-
tarists thoe defense hnd rlloged thrt two of the convicted nntives hnd only beon
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sentencod to hord 1rbor, Merikewa hrd testified thrt in the Melein rnd Kojkane
incident, Obotto nnd Poul vere convictod nnd sentenced to hord 1rbor, Furuki
novor donded this rnd merely stnted in snsver 185 thnt he did not romember if
the punishment hod returlly been earried cut, These two nlloredly convicted \
n~tives, Obotto nnd Prul, vore alive, The judie edvoento loecated Obotto and

he wrs broupht to Guar, He arpocred nnd testifiod beforo this commission, He
ves reked, "Q. During your ecnfinement did you over see o Jopancse noval
officer? /., No,* Tho nceuscd, Furuki, must heve entieipeted this cs on nttack
on his credibility fer in eroce-oxomincticn ho tne cskod if Obotto end Paul were
questio od by Kasude ond Furuki, Ho himsolf answored, ™lo tolked only with
Molein and Mojkane.® From his omm tostimony, therofore, it is ndmitted thrt not
oven all the "eonvicted" nrtives wore questioned by evon Mnsudn prior to their
alloged trirl and eonvietion.

Did Masudr really question any of the allegedly econvieted nrtives before
tholr trial? If he did, then since it wrs before their trinl, it is indeecd n
stronge eoincidence thrt they ore nll derd = ond thrt Obotto who wes rlso nlleoped
to hrve boen convicted and is still alive, wms nct questioned before this
ollepged t2irl or ot ony tire by Masudn,

Reduccd to the frets = with rll the derk glrsses removed = the clleged visit
of the judges prior to the trinl to the plree of the necuscd becomes n elaim
thrt thoy did not questicn eny of the cllerodly convicted motives who are still
nlive, but, by stronge coincicdence, questioned all the netives vho were cxecuted;
thoy did not question the cother ritnoeses or the convieted notive who wes not
exceuted; ond thet one, not three, of the alleged judpes went to the plece where
the notives werc,

Did thie nlleged visit by cne of the elleged judpes, mornlly or legally,
remedy the foilure of these Joprnese militerists, to afford the executed nntives,
the most elermanterry right of trinl known to eivilized mon., The right to be 1
present to dofend hinself crainst n denth pennlty chorge.

e(4)(b)2e = Confessions obtrined by brutality.

But this is only part of the story, nt this gx pertg rrocceding, without
witnosses, the so-crlled ovideonce ecnsistod of cn investigetion report ond o
written opinion by Mojor Furuki boscd upon the report, In substance therefore
the investiprticn constituted o motericl port of this alleged trial, The dofense
hoe cttempted to persurde the comrission thot the nntives confessed to theoir
nlleped offenses, By crose-axnrinction it wrs shown thet in soveral of these
nctive incidents, the investirrtion report wos breed nrimorily, if not completely
upcn the so-erllod confeasion of the notives, Under Jrponese lew, & confessien
elone is not considored evidence, I elite the lerrned Jepeoneso eocunsel Shizuo
Mordkewa who in his erguments in the Chichi Jimn enses, ofter referring to the
famous Teijin Ineident, stotod, "/fter this ersc, it boecno opnerent that to
moke ¢ decisiorn upon r cenfeesicn olone wrs most hnzerdous, ond sinee then, it
hra become the proctienl rule thrt e confossion alene will not be treated os
evidence," Defonse counsel in their creurent before this commission have simil-
arly indicnted thaﬁiunhmeﬁppca of rejecting inveluntrry confeesions,
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"hatever credibility a voluntery confession may hove, it is clear thet o
forecd ccnfession - derived in forr nnd in torture = hos no eredibility.

In brief rebuttel, the judge advoente presented some of the natives who hed
been investigrted in connection with two of those incidents, Their testimony
ostoblished eonclusively thrt the investigrtions were enrried out with bestial
violenee, brutslity snd terror, The investigrticns were not judieinl rrocoedingg
they were themsolves vicicus erimos. The investipeticn roports, nnd the investis

gation prococdinge onn lond no legnl coler, no judieinl fiction to the meetings -
in Mosuda's office.

e(4)(b)2f = Alloped judpes and moctings,

But the full story is not yet completoly unfolded, The defonse centended
thet prior to eoch exscution n speeinl trinl - o specinl proccodings wrs hold,
at vhich Ldmirel Mosude, Captoin Incuo, ond Licutenant Commandor Shintome wore
the judpes, FPuruki told of r meeting ot vhich Mosudn informed Incuc nnd Shin-
tome of thelr appointment cs Judpes, reforred to them os such, rnd instructed
them re followe, end I quote, excorpts from Furuki's nnsver to question 47:
¥eeesshen the Imrod] incident occurred, Ldmirel Mosude ealled myself, Shintome,
ond Incue to his room end told us ne follows.....'You shall porform your dutice
impartinlly and esrefuily cnd carefully, as your dutics require you to Judpe on
people, ILicutensnt (Jg) Sckude shell nct ns investigrtdr, Furuki, you shell act
88 judro edvoeate, Lieutencnt Shintome ond Ceptein Incue nnd myself sholl cet
08 judres., ......Inouc ond Shintome shall express your opinions cs judges! :
vssseIn the last exomineticn and consultetion, ‘dmirrl Mrsude rssembled Shintome,
Incue rnd myself ond stoted os follows: 'We shcll conduct the lest exominetion
cnd consultrtion, L4s judpes, you shrll cxprees your impertiel opinions,t®

If such instructions hnd.in fact been given, Inoue and Shintome would
certoinly heve knovm end romembored that this conforence wrs suprosed to bo a
port of @ triel ond they would mever hove forgotten they were judges,

Defenso witness Inoue told n longthy story about these 0lleped tricls -
suddenly the judge rdvoerte nttocking his crodibility facod hin with o prior
controdictory stotoment mode at the ond of the wor in which he hrd srid thet
thore were no trinls., It should be noted thot the quostion neked ot Jnluit in
October, 1945, reloted to the trial of nntives, and the ansver given by the
witness in Jeluit wee erplicoble to nll so=called trinls on Jaluit,

Inouo woe concentrating on the problem of trying to prove thot he wns o
truthful vitness end mos not lying to the commission, He ottempted to discount
the offoet of tho prior statement on his credibility by sayinp thrt at the time
he mrde it ho bolioved 4t wos true, and thot therofore he wes o truthful perscn
then, ond wrs & truthful person now, boerusc he now believed thore was o trinl,
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Suddenly the trep wrs sprung, ond the truth wee captured even before Inoue

knew thot he hed destroved the entire febrierted defense. For in trying to A
\ prove thet he wns a eredible witness, Inoue hnd said he did not kmow or decide

thrt this wos a trinl until after the wrr, and months ofter the executicns. Thie

proved not only thet Incue wes not a judge ot the nlleged rroceedinrs, but nlso

thet thls elnborete defense story cbout the rlleged originel meeting ot which

Mnsudn wne supposed to have told Incue and Shintome thrt they would be judges ot

n specinl triel of theose notives = vns a complete unmitipgrted felsehood.

Onee the judre ndvocate renlized this, he irmedinteoly sent to Jopen for the
vitness Shintome whe hed been locoted fer, but never crlled by the defense.

Shintome hrd been in Jepan, he hnd not boen in the Wer Crimes Witness Crmp,
he hnd nct hrd on opportunity to be infoected by the story preparoed for the
nccused, Shintome nrpoored ond tostified in robuttel beforoe the commiesion, He
m8 £n cld mustang, loyol to Jeran with no motive to help the prosceution. He
estified thrt he wre present nt one mecting, with Masudn, Inoue rnd Furuki,

't vhilo he wee not erlled upon to give his opinion re to guilt or punishment
}* f the notivoe, Clerrly this testimony voe not intended to help tho proseecuticn,
.fi} v ure tho gcuuaad. If he hrd o metive to lie, to help the prosecuticn he
1?rjfij rould hove tertifiod thrt he didn't mov onything ohout ony such meotings, thet
| he hnd nover ettended cny. Ho certninly would not heve testified thrt he wes
i present end thet he, Furuki nnd Inocuc gave their opinions, If he hod o mctive

: to lie, to protect himself, it is eloar thrt he would heve oither given the story
of never being ot cny such meetings, or eonversely, if he hrd previously heerd

the defense story, he wovld hove acecepted it ond claimed thet he, Mosude, ond
Incue were judges, end thet therefore the sentence wns logzl, rnd he Shintome,
! re vell rs Mosude ond Furuki were cbeclutely blrmeless,

; .
s A

The frct thrt Shintome testified os he did = proves thet he told the truth, l
if cnything, lecning toward the defense in attempting to hulF Furuki,

Shinteme tostified thet he vns not o judge = rnd thet e did net ettend the
meeting in ony judiciel or officinl enpneity, He wons not erlled upon to weigh
the fnets, or determine the puilt of the nntives ond therefore wne not o judge at
this meeting, This tcstimony eorroborntos the tostirmeny of defense witness
Captoin Incue, vho on erces=racrminetion ednitted thet he did not know it wes a

trinl vwhen he nttended the meoting, I quote Incue's testimony of the eighteenth
day:

"170., Q. Heve you elwoys, since November, 1943, believed thot such prooedure
ecnstituted & trinl?
'-fl. Hﬂ‘.

"171, Q. Then did you decide th-t this procedure constituted n trial?
"5, Fron the time I wrs confired at Jaluit es a suspect.

®]172, Q, Vas this after the wrr?
"L, Yes,"
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Vhile defense alleged thot there were five tricls, of tvo sessicns ench,
nnd thot Mrsudn, Shintome, nnd Incue wore the Judges et all these trials, Shintome \
wgs only prosent at one such meeting, It is pot elear vhet netive incident wes
! dyscusscd nt thot meeting, but it is c¢lesr thet rith regnrd to the other four
groups of netives Shinteme wes not even present, 3

e(4)(b)2g = lleged judre mavooate,

Incidentally, we hove herrd much talk obout how Furuki wes the judge ndvoeccte
not enly et the rlleged moetings, but rlso ot the exequticns, It vrs snid thnt
Furuki nnd Masuda wont and questioned the notives ot fbe ploce of confinement
both before the reetings and nfter those nllegod sentmeces, If true, this
implies not only constructive, but nctual knovledpe of the brutal trentment of
the nrtives,

It wos stated by defense counsel thrt it urs the duty of the Japanese judpe
adveeate to moke his omm eecreful investigrtion of the witnessee bafors the
trinol., Defense elnired Furuki hrd rode such on investirrtion before he wrote his
ollcged opinion peper, Yet on erose-exrmdnntion Furuki rdmitted thet he and
Masude hod only questioned some of the nctivesy and when we mentioned the nermes
of the witnesscs in two of these nrtive inecidents, he rdmitted he had not ;
questicned any of thosec specific witnosses, The nrtives who oppearod bofore this
cormission similrrly testificd thnt Furuki hed not spcken to them until the day
of thelr relense. Obvicusly, Furuki Aid not enrry out hie cwn eareful therough
investipntion of the notive vitnesscs rt Jpluit,

Doos dofeonse counsel rish us to believe that Furuki vas o very corcless judge
rdvoente and thrt nerhops the notives wero improrerly convietod vithout o trinl
boesuse of both Furuki's frilure to consult the avallrble copy of Jopenese Court |

{ Mortial 1rw, and his frilure to investigrte tho natives carofully ond thorouphly
r8 the duty of o Jopancse judro ndvoente roquircs? Is it not morc likely thot
Furukd vho by hie deily ecnduct hero in ecurt demonstrotes ho is & thorough
methodieal ran - in fact did not consider himsclf to be n Judre advocate, ond
thorefeore did not in foct concorn himself with tho lopnl requiremente of tho duty
of n judpe cdvoerto, boefore ond during rnd after the trinl, Cortoinly his
feilurc to rot like o proper judpe ndvoento indientes thrt ho did nct oconsider
himsclf ono, ond did nrt consider the olloged procecdings ot Mesudn's office, o
tricl,

e(4) (b)2h = Docision by mejority,

But the eontrndieticna of the dofonse rre nct yot oxhoustoed, The nccuscd is
coucht in the vhirlpool of his own fabrienticns., Inouo testificd thrt in the ense
of the women Mojkcne, he and Shintome both gove the opinion thrt she should be
sent homo. Similerly, Shintomo tostified thrt ot tho neoting he attonded, he
ond Incue hod exprosscd thoir opinion thet the notives should be sont home., MNewvnl
Court Mortiel Lew, Lrticlo 98, providess ". deeision of tho court is dotormined
by the majority.® Hovover, Mesude ordercd tho exocution of the nntives,
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It is apparent therofore = cnd it must have been to Furuki = that since tho deoth
sontence wre put inte offect, contrnry to the decision of the majority = Inoue |
| rnd Shinteme were nct judges ond this alleged procodure wes no trinl, During Mr,
tkincto's elosing orgurent I believe I henrd him menticn sore type of apponl
systom in vhich the judpmont is not mede by vote, but is nede by the deeision
of the prosident. I boliove ho rust hrve been reforring either to the decision
on rulinge on evidence = or perhops by steting thrt the decision wos mode by
the prosident he rorely meent the nnnouncement of the decieicn, In any ovent,
repnrdless of vhet he neant, ond even if in soro eivil eriminnl cr'ges, the
cajority of judpes do nct ecntrol the decision, it is clocr thet the citotion i
irrelevent - for tho dofense have nlleped thet the so=callod speeicl trianls were
- held in secordonce vwith naval eourt martial lowz, Undor Nevel Court Mrrtial Lew,
it is cleoerly provided in irticlo 98: ™A doeision of the Court is dytermined
by the majority, Thon opinions of judpos differ in throe ports and nene of thom
rerch to o mnjority, then opinions unfevoreable to tho nccused shall be added up
tc the fovoreble ono gredunlly, until it recchos a mnjority number,® Forrly
thereforo in Navel Court Mertianl Law - 4 doeisicn of tho court is doterminod by
tho mjﬂﬂtr.

e(4)(b)24 =~ Summrry = Ne trinl, no lornl execusoc,

In summnry, thon wiowed in the lipht of rll this evidence, the fontostic
neture of the doefense is elenr, Thoy eontond thet there were fivo tricls, five
specinl proceedinps, Tho frets rreve that two of the three el cged judgos were
nct judpes, nnd hod nover boen instructed thrt the mooting weos n trinl or thot
thoy were judgos. The third nlleped judre is deed, and ennnot sponk for himaelf,
One of tho two living rllepdd judres testified thet he vas present ot only one
of the nllegod meetings, yot tho nccuscd hrs attemptod tc prove thet there were
L fivo scperete tricls of two sessions eseh ot whieh this witness, end the other one
(vhe didn't oven know these were trinls), reted os judres, I

Lt thoso nlleged judicicl nroccedings, no cvidence wes heord other then from
cn investiprtion rorort whosc ecntonts wore obteincd through brutelity end
torture, No counscl wes rrosent for tho defense; no vitnesscs vere erlled for the
defenso; no witnesscs vere sworn; rnd in foet no witnesses werc celled rt tho
rroceodings, Ind finclly, the recused himself wes nct oven prosent,

This wrs not o trinl, ond this vrs net o judiedinl procceding under cny
coneopt of low,

Tho truth of tho rottor is thrt Purukd ond Masuda did exereise absoluto
pover, dictatoriel rné Fespotic pover, without ropnrd to low, without repord to
Justico, without ropard tc humanity., Whothor thoir motive wee rovenpe, whether
it wrs o pdlitrry or porscnrl desire for prestipe, or whother it vns o pericdic
vorning to tho cthor notives, is totally immcterinl., No trinl wes held, mo
somblance of a Judieial rroecdurc vns folloved, ond thorefore, on £l1l the focts,
no leyrl excuse existed,
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Furuled ki)1cd tho 13 notives; he intended to kill them; ho killed them withe
out legal justification or lepal excuse, Furuki es cherged in Charge I, :
gpoeificctions 1 through 5 is guilty of murder, \

d. = Argument in mitipotion should be mede after findings,

Tho accuscé hre nprotested his purity of metive, his love and corparsion for
the notives., This is not the time for such on nrgumont vhich 1s cleerly on
argument in mitisrtion, But whon we considor the argument in vhich the dcfense
spocks of Furuki's gocd charncter, ete., considor the foet thrt cceording to
Furuki, ho ond Kasuda hrd beon to secc the nrtives,

Considar the frot thrt Furuki wns o mrturo man in o positicn of responsibilit)
en ormy cendeny rrodurto with fourtoen yoors of rrmy oxperience, with ¢ copy of
tho eourt mrticl 1w avedlrble, o brttelion comrender ond the highcst roanking
erty offiecr on Jeluit, hond of the dofonso socticn, in charge of native affoirs,
hond of intellipenco rnd second in cormend cn Joluit, Could he honestly end
ronsonably boliove thrt these netivos who were mot oven prosent, hod been given
a foir judieicl procéeding? Could he thon perforn five group killings of 13
nntives over e poriod of scverel rmonths in the contimied unshrkon belief thet
tho trinls vore lepnl and the exccutions legelly justified?

If the eomrmission belioves Furuki's story lot thorm considor it when tho time
for mtirrtion of runishment ie at hend, I for cne, connot stomach 1t,

3, = Violrtion of the Lows and Customs of Ter,

With roprrd to Chorpo II, very little nocd be srid. It charpes vicletion of
the 1lovs ond custors cf wrr, nné in spoeifications 1 through 5, it is rllegod
thet rilfully, unlewfully, rnd vithout previous trinl, Furuki punished these
nrtives s spicse, |

Tt should be ncted thet unfor this charge of vicletlon of love ond custors
of vor by punishing rs spice, withcut a previcus trinl, tho rccuscd Furulkd, cs
woll rs other Jnpanese officors who heve boen shown to hove porscnally pnrticinntcd
could hnve boen tried for the brutal trentmont thrt the mtives received during
the course of invostigntion, cnd rdrittodly prior tc rny tricl, To rust not
horover ccnsider this sspect of tho crse, boeouse the specifienticns in this
charge ollepo thrt Furuki punishod thesc nntives os spics, without provious
triel, by "nesoulting, striking, wounding, end killing."

Tt hns boen proved thrt the nceused Furuki punished thosc nntives = thrt he
killed the 13 netives, Sinilarly, the vilfulinose, unleufullness, cnd tho
nbsonco of previous trinl hrs boon eateblished 4in dotoil in considering the
charge of murder, In order to osteblish Furuki's puilt under Chorge II, it is
only noccesery to estoblish thot tho nrtives were punishod es spics, Howover,
bofore considering this rorcining fret quosticn, certoin intornntionnl lew
conecrts with repnrd to the right of trirl morit brief eongidoration,
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8, = Right of trirl under internaticmel lew,

Tt should first be noted thet Jeranese lew could not lo,'nlize the killing of
these nntivos or their punishmont without a trial, For the rot of Furuki to be.
lorally excusable, it hot only hnd to be lawful undor domostlc lew, but olso
under internnticonnl lrw, It is n fundanental prineiple thrt no country eon
evrdo the brsie rrinciploe of interneticnel lew and socicty 1y the passago of
donostic lorcisletion which purports te lepalize violetion of international law.

giumk, op cit., pr. Li=45, Troviove sorc of the nttempts ty Nogis to create
a fiction of lofolity to thoir uneivilized end brutel otrocitd s, He concludes
thot rurders cro rurders, dospito the instructicns of the geveymront. "No
uniloteriel "lepalizsticn' of such ~cts is roseibleo; beecouse nt membor of tho
Forily of Netions ean bo parrittod to make its orm rulos of wa® fore justifying
mss=rurder vhon committed upon its om povernmental order cnly end 08 €N
exelusivo instruront of its nntionnl policysessselt is not the y arancid decroce
of a 1lomloss Strto thot deterrine the erininal or non=-eririnel gwlity of the

octs in quosticn, but rather the renerrl prineiples cof 1ew or ei*ilized
nrtions,ee.s"

Thorefore rescrdlcse of any otterpt by Masu?s to set in force his orn lave
in eontradiction to the lars rnd custors of vor, he wes novorlees to dostroy
these funderentol rirhts puerontecd urer intornctionsl 1rt ond cerofully pro=
toctod arainst such unilotorel dietetorship. The dofonse hns consaded this to

bo the 1lrw for thoy heve net oven ergucd thet Mosude could punish theso nrtives
vithout o triel,

Since in frot, there wne no trinl, rs ve hrve roinstekingly o8 ‘nblished, it
18 unncccssery to separrtely ecnsider whether » feir trinl wos hel{ cs required
by boeic internaticmal lew and evory rrineiplo of civilized humenity. This
roguircnent of a fair trial, is not only & roral, but & lepel requiremont. It
is ecleerly sct forth in numerous decisions in intcrneticennl 17w, in tho expressed
orinion of eble intornnticnnl jurists ond schclers, and in the provisions of
voricus internntionrl rrrechents.

Hnckworth, Digost of Internctionnl lew, Vol 5, p. 589 quotes United Stotos
v, Moxleo, 4llien T, Toy, Opinions of the Coorissionors, ?1?29‘) 94, 106, c8
follows: "However, thore aro corinin other broed rrineiples with rosrocct to
porsonel rights which aprerr o-rlicable to the instent ccso, Theso prineiples
sre recormized by the love of Moxico, tho lovs of the United Stotes ond uncor the
lovs of ecivilized countries ponerclly, ond rlse undor intornntional 1oW, eeeee
Gross mistrootrent in connection with nrrost rnd impriscoment is not teclornted,
ond 1t hre been condenmnod by internationel tribunols,"

Hrokvorth op git., on nero 590 rofercneo to Morporot Roper (United Statos
v. Moxico) Opinions of the Cormissionors (1927) 205, 210, cites tho folloving

lengurco of the b Cormission: "The conclusions of the Judre ot
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Templeo with rospoet to the investigrtion conducted by him were trentcd in oral

and in vritten argunonts ndvancod in behnlf of the Mexicon Government as the

\ Judfmont of o judieirl tribunrl, And tho voll knovm deelarations of internnte {
ionnl tribunnls end of authoritics on internntional low with reperd to the !

respoct thet is due to n nrtion®e judieiery vero imwcked to support the argument

thet tho Cormission eould net, in the light of the reeord in the erse, questicn

the prorricty of tho Judpe's finding, In considering thrt ccntontion we believe

thot we should lock to metters of substence rether then form, Ve do not consider

tho functicne eoxercised by o judro in roking cn investigrtion whether there shculd

boe o prosceution rs judieirl functions in the socnse in which the tern judieial

is pencrelly uscd in opinions of tribunels or in writinrs decling with deniel

of justice groving cut of judieirl rroccodings."

The rirht to trirl is strted in tho "Draft Convention on Jurisdiction with
Respeet to Crimo," [rticle 12: (The Resenrch in Intermotionnl law, Harvord
Law Sehool) 29 A,J,I.L, Supp, (1935) 596~597, in pert cs followe: ",....No
Stete sholl,....subject an alien held for proscoution or punishment to other than

Just and humene trertment, prosecute on rlien otherwise thon by fnir trial before
on importinl tribunnl,....". '

Connissioner Nielsen, in his opinion in tho Lovin Cose, (United Stetes v,
Turkey), Nielsen's Opinicns cnd Rerort (1937) 688, 704=705, cited in Hockwortyh
op cite. Vol 5, p. 598, steotos:

“Complednts hove often been mrdo with rospect to improner orrests ond mis-
treotment pending tricls. Internntionnl low requires thot, in connection with
the execution of eriminnl 1rrs, cn clien rust be nccorded ripghts such os cre
gronted under the lovs of civilized countries generally both to aliens and
H noticnnls, Most importont among these are the requirements thet there must be
some grounds for nrrest nnd trirl or, rs is scid in domestic low, probeble cnuse,
L person is entitled tc beo informed of tho chorpe opcinst hin, He must be pgiven' |
a recsonnbly prompt opportunity to defend hirself, Heo rust not be mistreated
during his poriod of impriscnront,®

Tho Goneva Conventicn of 1929 in denling with prisoners of wer, ot considor=
rble longth, describes the fundomentnl roquiroments of n frir triel. In the
cose of Rex v, Bosig (Onterio Court of lrpenls) 2 D,L,R, 232 (1945) the court
surmarizod those rrovisions (of poarts two and throe) as follows: "Thie provides
rules nnd roquirencnts rolating te judieirl heorrinrs of charges npninst prisoncors
of wor, for notice being piven of the nome nnd ronk of tho rrisonor; the nlaco
of detontion, cnd stotemont of the chorgoes to the proteeting powed; that no -
prisoner should be compelled to adnmit his guilt, end he has o right to a qualified
advoerte of his own ehcice, rnd if necessory, to a corpetent intorpreter, end
. vorious other provisions sined ot safepunrding the rights of & nriscner of wor
in judiciol rroceedinrs.®
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Moore, Digost of International Lew, Vol. 2, T 233, in discussing the famous
l Cutting'e Case, rofers to the dispoteh from the Consul of the United Steotes
doted 17 Fuly 1886, in which he demended the relorse of Cutting, first on the
ground thrt there wos no jurisdiction in the Mexican court, ond secondly on the \
ground "that by the lew of nrt!.c':na, no punighmont crn be inflicted by £ soverelgn
trice

g due . . . of o ' :
wwwmmﬂ_ﬂ(sw W
evidonco in exculrotionsssse s Ttolics supplied.

. _Those brief citetdons of intormntionnl lew elorrly 11]lustrote certein of the
fundonental roquirerents of °© frir trinl.

b, = Netives punished without n triel.

Nene of those requirements were met in the hendling of the pecuscd nrtives.
In the instont coso, not enly did the Joponesoc militorists foil to give the nec=
uscd o foir tricl; but, re hos boon elorrly proven in cussing tho mardor
chnric, there wos absclutoly no somblence of o eriminel triel, for tho dofense
hns itself estoblished thet the nccusod wne nct oven prosent,

¢, = Nntives punished ns spics.

In viow of tho frct that thero was RC trinl, end in view of the feet thet
the nctives wore rdmittedly punished with derth, to prove Furuki guilty of the
spocificctions of Charpe II, it morely romins to nrove thet the notives were
punished cs spics. It ie nct ncecserry to considor whethor the nntlvcs wera in !

£rot spics, nor is 1t nocosscry to eonsider vhethor they were also cocuscd OF
punishod for cther ncta.

Hitncss Sakude tostificd thrt by Mnirel Mosudo's orders, nll persons who

attenpted to cserpo Wero prosuncd to bo pullty ne sples. I quotec the followving
excerpts from his tostincoy:

‘ wo7l, L. ldmirnl Masudo releyed through Major Furuki thrt any persons thet
acsorted Jeluit Islnnd, vhothor thoy intended to or not, the result would be
thot thoy would rolry intolliponcos cees

14

274. §, In your invostiprticns, when you dotermined thrt these notives intended
tc oserpo, ¢id you then determine whether thoy intended to pces informotion to
thﬂ Oﬂch!IFT- qTIL

vy 34

275, Q. Do you know if [Ariral Mesude node thrt dctoyminntion?
L, Yos, ho did."
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Specificolly with relation to the cases of Molein nnd Mejkene, the neccused,
|. Major Furuki, ndmittod thrt they wore punished cs spies., I quote poarts of the A
relevent testimony, ne follows: .

;Q?EPQ. Then plorsc state whot you know concerning the cose of Melein and

‘o jkrno,

fssseesloloin hed ordored Mejkene to .....8py upon the defense gerrison militery
socrots vE:‘l rive tho infoermation to the [merierns, Thoy plemned ond exocuted
thissweses

"101., Q. Thet wes your opinion in ~unishment of Melein end Mojkone and what
were tho levs thrt wore apnlied?

LesssaThe 1lovie arrliod to Melein, the seme ne Fondnlo and Leperic, ond din
oddition tc this srying rnd the crticles in the Japenese Criminel Code eoncerning
spying and the erticles in tho militrry scerots protoction law concerning in-
tentionnl rolaying of inforrrticn to the cnomy. In tho cose of Mejkeno, the
Neval Crimincl Code, descrtion to the enemy cnd srying, to the Jrprnese Criminnl
Code rnd tho erticle e¢cncorning the intenticnel relrying of inferpation cs to
tho enemy of the Militrry Scerots Protoction Lowe...."

From the foregoins, it is elorr thrt thoe nrotives wore punished ae epies,
Sinco Furuki wilfully, unlnufully, and without rrevious trirl punished them as
sples, the nccused Furuki is ruilty of ticlation of the lave and customs of wer
end is puilty of the spocifications of Charpe II.

D. = Conclusion,

Tho acousod Furuki is puilty of Chargo I, specifications 1 through 5, Murder,
' Tho accuscd, Furuki, is guilty of Charge II, spocificetions 1 through 5,
Vioclation of the Levs and Customs of Tar, ' |

Tho War is over, Tho notives erc dead, Ie it noceossary to pupish this
defendant? Tho question has boen esked meny timcs = there hes been only one
enever, and thero can be only one ansver. It is the ansver thet the law fives
to 0]l ecrime end to all criminels. Socioty is bascd uron a system of law - in
which the weak a8 well s the strong = must be rrotected if life and order is
to econtimue, The individualp.,nhu violete the lava of scclety = whether it is
looel, stnto, or intornstion low = must be punished, in accordance with the
low, Humen nature is such thrt if vo 744 nct punish the individunl who cormits
tho erimo = that individuel ond other indiwiduals bolioving thet crimos ere not

‘ punished = would ecese to respeet the lew and would wiclete it without feer of
runishment, The results would bo violence, disorder end a threat to the very
oxistonce of society itself,

Te have just finished a wer in which ot the cost cof millions of lives ve
heve reaffirmod our belief in & society of laow end ordor in which the rirhte of
individusle and nrtions ie rrotocted oroinst the cderredctions of tho strong or th
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\ {
)
A \ 3
umb:i.t-‘.l-:lgu. Ln ordered eivilizod scelety requires thet ve protect individuals,
| as well ns noticns areinst illepol otteck, The accused, Furuki, violonted the
local as well rs the intornstional levs of socioty., He is guilty; must bo found |
puiltys end must be armropriately runished, Soclety reoquircs it; justice
demands it.
DAVID BOLTON,
1ioutonant, USHN,
Judre ldvoeate,
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ETATEVENT ON THE EXRCUTION OF THE NATIVE CRIKINAIS, BY FURUKI, HIDESAKU

Original document appended to the original record,
Certified translaticn aprendad herswith marked "Exhibit 2."
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: RAVAL COURT MARTIAL LaAW

A twrial is perforned the comsultation of juiges of fimed
%Mhlmﬂﬂmm

Mhmwunﬂ shall not be held publie, However,
of ficers in pro®tation be allewed to listem %o 1%,

moting for the ecnsultation of judges is opened Yy the chief judge

'y
end he presides over it, However, its procesdings an! epinion expres-ed
by eash juige should be held seeret,
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Original petitiors atiended to the orizinal record.
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s1re
Berely the undersigned beg moet husbly to Simder o yeu
& petition for yemr qyupathetic considermiion in behalf of
SHUSAKY PURUKL,
Teowing his persenaility the way we do, we cre mest grieve
ol %o loarn thef) he is now in detention on Gwm a9 & w¥
erinisal, and is sheytly to be tried as -wsh in the Nilie
tary Tridumsl,
As u stedent in Teksds Niddle School, Wiigate Prefesture,
\ bo is yemsber to have boen o model stulent, gemtle, kindsl
1y, pare of heart, and well Deloved of his fricnds and tessh- |
ore.

Touing hin as sush, we trast thet 4% will not be eentrery
%0 reacen 1f we should bo extrencly chary of balieving thed
ho should have conmitted inhumsn sote of curelty in the W,
If, bowever, seme cases should be bronght to light egainst
hin before the court, we firsly believe thet they weve net
wtivated ty his own will, but thet there existed soms oem-
polling eiroumstances erested by his superior's orders, the
stringenos end finality of whieh mever esuld be quostioned
ty the sudbordinates in the Japanese Arwy.

CERTIFIED TO BE A TREE COFY
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If, thevefere, ouwr supplisstion bern of this cowrictiom
o kindly scknowledged Yy Your Hemour, end an imvestigatien
be econducted inte these eireumstamses, and if theredy some
nitigating condifiens be found whieh will preve themselves
worthy of youwr leniones, cur gratitude will indeed mow
no bownde,

8ir, we bag leave to Tring 1% % youwr notise thet we have
boen asselerate’ in our petition Yy the sight universal im
i%s sppeale=es the sight of a wife and s ohild who belisve
the imnceence of & man thet has been %o them & loviag lme=
tend and an affestionate fothar (1. 0. Shmsakn Purukd),
end whe are tresbling ot the same time for eamiety showt
his fute besause of the sericusmese of the »ccusation
Wrought agninet hin, and ere pruying day and might for the
bappy end earliest res-ille remion with hia,

Date:  Decesher 6, 1948,

lgeed Signeds

CTEKARA FANASNINA I13AD0 sSEO

CHINOTA ISENY SMIVICHI WIROTA
SEIICHT FUXAISKX MBI GAKAYAMAGY
SARUJY 5470 TAKENORI ISHIND
TAKIND OKADM IKUZO0 NIRX]

JUNKAN TOSHIXAWA MASATAKE SEINODA

"Rebibdt Y7e{2)®
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TADAD WARAX DAISFD 8.TO
SECHI SATYO TARD MACTIDA
NINDFRO SATTMA YOSHIN/RD SATON
N1 KATO ERI0 HIRADO
KUSUD INASAKY SEIGI TOBA
HASARU HAYATHY YOSHTHA YIRAMATRY
JARDSTMR O¥NO NOTOE FURTMI
ETOSAKT ~AKFUCHI m
TOSTINID NITONURA YUZURU WAT ANABE
EITOWY BAKATANA YUTAKA 8470
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