



































After ocoupying Kwajalein, Majuro, Eniwetok, eto., in succession, the
bombings and bombardments by American forces from air and sea became ever
each day. Forty te fifty planes came several times a day regardless
of the hour. DBecause of this attack, our food, armament and assunition
became scarce, and our tuildings and

Communication to the 4th Fleet became wery diffiecunlt.

; after the fall of Saipan im July 1944, Jaluit became com=
| any anticipated supply vanished. At this aritieal

point, the shortage of food, together with lack of armament and amsunition
meant the collapse of the defense of Jaluit.

It was at this time that Rear Admiral MASUDA established plans for self-
support, and devised a scheme for defemse in order teo protect the plan.
With a firm determination, he put it into practice. Cultiwatiom of farming
’ of weeds, and other measures were carried out. But because
of the infertile sandy soil and the systesatic bombing of the farm land by
the American planes, argieultural production could not possible succeed.

4. Our only hopes were coconut toddy and copra gathered by the matives.
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e sought and eaten up. Malmutrition and disease were prevalent so that
was in good health., Even the most healthy
hundred yards. But, on the other
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establishments were completely destroyed.
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cite the main cases of the desertion:

had rear Admiral MASUDA as the commanding officer of the Jaluit Defense
Garrison. All the military persomnel, gunsokus, and matives had infinite
confidence in and showed obedience to his resclute will and love which was
enhanced by his deep religious feeling. Everyone was well aware how hs
loved the natives and how the natives respected him. Therefore, every action
on Jaluit was done mecording to his will and order.

8. In such miserable conditions, the most unhappy thing for the Japanese
forces was the desertion of the natives in accordance with the American

"kddnapping” tactics of natives, especially their group desertion. I will

In the beginning of May 1945, about 600 matives from Stk |
Nedjal, Elisabeth WMEJURIKU/and Al island deserted.

In July 30 from Jaluit, 150 from ai and 300 from Pingelap, ok
m-“m!mp m‘_.ﬂ J.mt. I!lﬂlﬂlﬂlﬂl!-hll

Besides these cases, constantly one or several matives deserted. These
cases broke out when in March 1945, eight nmatives from Mille sneaked in
under the direction of the US Forces to propagandise desertion.

9. Rear Adwiral MASUDA was deeply concerned over the desertion of the
natives because it not only completely destroyed the defemse of the island
but also resulted in starvation for all the men on the island. He drew up
many important ecounter measures, and especially on 6 May when the first in=
cident of kidnapping ocourred, he made the following proclamation:

"Hatives, you are all subjects of the Japanese empire, so

that you must cooperate with the Japanese forces. As long
as you remain on this island, your lives and property shall
be protected. But if you try to desert or give benmefit to
the enemy, you shall be severely punished.”

At that time we had about 1300 Army and Navy men, and about 700 gumsokus.
A econsiderable part of them was suffering from wounds and illness. BSince
the begimning of 1945, we had had only three 2imm machine guns and 10,000
rounds of ammunition ae anti-airoraft weapons. HNatives were the motive power
of the life of the Japanese troops. Out of 2000 natives, 600 adult mem and
also every young and old man and woman were mobilised. They, together with
400 military men and gunsokus, took charge of food production. Im such eir-
cumstances, it is very clear that the desertion of the matives would have
stopped production and transpertation of food, caused starvatiom of all
members, informed the enemy of our distress and brought forth our defeat.

10, However, conditions grew worse and worse wntil unhappy events happemed.
That is:

1) The case of Echibaru, Leschr, Eohri, Kosina, Arden, Makui, Tiagrik
and another native unknown who attempted teo kill Petty Officer
gmn—mm.mﬁ-hh,um-

Nay 1945.
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2) The ease of Chuta and Chonmohle who attesmpted to kill the guard,
steal military goods, and desert im the begimming of June 1945.

3) The case of Mandala and Laperia who attempted to kill the guard,
steal military goods, and desert in the middle of July 1945.

4) The case of Melein and Mejkane who attempted to spy, kill the
guard, steal military goods, and desert in the middle of

July 1945.

5) There were also such cases as surder, attempted murder, stealing
of arms, ships, and other military goods, desertion and spying,

ete,

| 11, It was a very sorrowful thing that among our loving matives who coopera-
ted well with the Japanese forces, scme natives committed erimes and we had

te punish them.

I think you have already heard from the investigators of these cases
what these mative eriminals had dons, what laws they had viclated and how
they had been punished. BEear Admiral NMASUDA, with an attitude of utmost
and in the fairest way possible at that time, tried these matives.

12. In peace time, administrative and judicial affairs on Jaluit were direot-
ed by the South Seas Govermment and the local Court at Palau. But since
| February 1944, after the Central Pacific Ocean became a battlefield, the
eas Governor came under the command of the Commander in Chief of
Central Pacific Area by the direction of General Headquarters. The adminds~
trative and judieial suthority of the South Seas Governor towards the nat-
ives was entirely invested in the Commander in Chief of the Cemtral Pacifie
Area. The commanding officer of each base was ordered to have judicial and

adninistrative authority ever his responsible area.

Toward March 1944, the South Seas Governor dispatched the following order
to the branch Governer of Jaluit Atell:

"My authority over jurieature administration and all othcr
affairs has been taken over by the Commander in Chief of the
Central Facific Area. Therefore, every branch Governor shall
ocome under the command of the commanding officer of the dis-
trict concerning the above matters.®

Toward March 1944, there was a despatch from the Commander in Chief of
the 4th Fleet to the commanding officer of the G2nd Garrisom:

"The highest senior commanding officer of each base shall
hereafter command all units and ecivilian govermments of

i

his area.”

According to the above despatch, Rear Admirel MASUDA, commanding officer
of the Jaluit Defense Garrison, gave the following orders:
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officials, eivilians and natives on Jaluit from mow on."

Jaluit branch Governor ordered as follows:

wm-muﬂmmsmw.mmm,
eivilians and natives shall come under the command of the
commanding officer of the Jaluit Defense Garrison."®

At that time, Jaluit was a terrible battlefield. It was more serious
than a place where martial law was enforced. Therefore, full governing
authority was turned over to the highest commanding officer of the military
forces. m,mmm-.mmmmmuum:m-

| eial authority as the highest commanding officer of the area.

13. Then Rear Admiral MASUDA, before dealing with the above mentioned case,
appointed:

Lieutenant (junior grade) SAKUDA, Second Lieutenant KADOTA,
Second Lieutenant IEKI, and Second Lieutenant MORIKAWA as
investigators.

Me (Major FURUKI) as the Judge Advocate, and

Lieutenant Commander SHINTOME, Captain INOUE and himself
(MASUDA) as judges.

commanding battle operations against the enemy's alr-
reframing the self-support system after the desertion of




' I earried out a legal order before man and God. I received a legal order and

-

econfined and made careful investigations. After he was convinced of the
corpus dileeti by his investigation, he assembled SHINTOME, INOUE, and
at his office and the fimal trial was held. Rear Admiral stated first
he acimowledged the corpus dilecti, ordered me to state my opinion and
80, ' In each case, SHINTOME and INOUE delivered their statements. After
listening to the statements of all the members, Rear Admiral considered the
case for a few days, then again assembled us, announced his judgment and
made a judgment paper. After that, he went with me to the place where the
mmhmmnmdmwuummmwm.x

This judgment was, of course, different in some parts from my opinioen,
but I could not say amything about this judgment. After the judgment, those
who were ajudged not gullty were released and those who were sentenced to
hard labor were put in servitude. I executed those who were sentenced to
eath by the order of Rear Admiral MASUDA, as was written on my statement
presented to American legal officers. Concerning the trial and executioen,
Iuﬂ;huﬂﬂahhnlm-rmunm‘thtun. I commanded the
natives with love nﬂrﬂﬁ,-ﬂlumtmlmtwlfﬂtﬁnl
had to exscute these beloved matives.

But the judgment of Rear Admiral MASUDA, who, in order to preveat the
annihilation of the Japanese forces and in order to maintain the lives of
all the natives, military men and gunsokus, sentenced according to the Japa-
nese laws the natives who had committed offenses of treason against the
Japanese Empire, was not a mistake. Though the procedure was a special type,
I believe it was the fairest trial possible under the ecircumstances at that
tine.

As to the exscution, the Rear Admiral ordered me to do it, and I could
only obey it as an executioner. I faithfully ecarried out the duty as a
Japanese offioclal according to the law. This is my belief and I camnot deny

g

[+

carried it out, If I am to be punished it must be for earrylng cut orders
not because I committed murder.

14. At the conference of the district commanders in Jammary 1945, I addressed
them conocerning the method of commanding of the distriet commanders:

"You must not use power or flattery in commanding others.
It ie love and faith that moves the human heart. If you

conmand natives with love and faith, they are sure to obey

After the terminmation of the war in August 1945, I stated my opinion te
Rear Admiral at the conference of senlor officers of Jaluit as
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E. KERRICK, ir.,

I certify the above, consisting of eight (8) typewritten pages, to be a

true and complete translatiom of the original statement to the best of my

IM_'IJ.tr.




OPENING ARGUMEN? FOR THE PROSECUTYON
delivered Uy

LIEUTENANT JAMES P, KENNY, USH,
If it please the ocommission:

The accused in Charge I is charged with the murder of thirteen
Marshallese natives. Murdor is defined as ™he unlawful killing of a
human being with malice aforethough without justifisble camse."
Before convictien on any criminal charge, the proscoution must prove
(1) the corpus deliotd, (2) the dorpus delieti was produsced by a
erl.unaluﬁ:mm{a} that the aseused did the eriminal act or
sat in mot the eriminal agoney.

-. socond olement of noccssary preof was to show that
| was produced by a oriminal '« On this
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This, of course,
But let us not
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The last straw defonse, as I haove stated, is that thesc murders
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evidence. Tho fact that it has been admitted into

s not make it any more susceptible to belief., Particulerly
when the party relating the hearsay is the tortuwer Morilawa, or on
Immwﬂdaﬂﬂhlrh:nnlfhhmﬁmin&ﬂuhaﬂnbiﬁhn
dofonse for the accused, or Furuki himsolf who has admitted on the
gtand thet ho 1lied to the American authorities on o prior cccasion, =
But even if these 'dend man's tales! or alloged dispatches were to

be bolioved, is there anything in them that would justify murder on
the part of the nccused? Do thoy say anything or give any power

to Admirnl Masuda to order his right hand man, Furuki, to commit

Thoy

" In Charge II it is alloged that tho nccused violated the laws and
of war in that ho exocuted tho thirteon natives without
trial, Testimony shows that Admiral Mnsuda stated that it
was to presumed thnt all tho natives who attempted to desort to
the enomy had the intention of carrying military information. Wo
tostimony that Molein and Mojkane wore definitely considered
accused of being sples. We thorcfore claim that the thirteen

Fourth Hogue Convention and worc entitled to the protection given
by Articlo 30 which states that "A spy taken in the nect not
bo punished without provious trial,”

In closing, gentlemen, lot mo remind you thet Jopaneso
officers whon questioned at Kwnjnlein in late 1945, admitted that
no trinl was held for the natives. There was no qualifiention of the

word trinl at that time, If these Japancse officers are to be
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_ This provisicn moens thrt if o eortein ~ct viclrtos sovorel rrtielos, th i
. grrvest punishront rmong thom muet bo opplicd, rnd thet tho ret rust be o
i punished r8 r sirgle erimo. -,
i .l'
Hovever, “hnt tho necuscd hed dene vns ono et not tiro difforont rets, ﬁ.
o spite of thrt, the prosceuticn rllogos by the trc eherges thrt tho ceousod A
¢ comrittod tre difforont orimes, BExoouticn of the derth mwrrmmu
: rn ret on offieirl duty Jorrlly in necordenec vith the love ond ordincnees, ,'
N, Thorefore, rrticle 35 of the Jrpencse Criminel Code is rprlienble tc this cese,
- cnd vhet l:e did is nct n erime vhetscover, x,
Ls I rrgucd in dotail rbove, thomtarthnnmwthumntmui
constitute » eriro from cny point of view, I meintein vith ~beoluto oomﬂnu
thrt Spoeifierticns 1, 2, 3, 4, rnd 5 of Chrrge I end Spocifierticns 1, 2, 3,
4 rod § of Chrrge ro nrt rreved and the reoused is not puilty of o-ch of "'
N tho ehrries nnd miﬂmﬂm. . 1.-
Lestly, I would Jike to rdd n fow words eoncorning the tostimony of
SHIFTOIE, Enn:,lim, tho witnoss cof tho rrosocuticn.
R - Ve foiled to surmon SHINTOIE, Sanjiro, os n vitness for the dofenso, but
N, vo rro thenkful tc tho rrescoutirn for tekdnp bim isto the ccurt.

Tho roccllocti-ne of the vitness cre nct clerr rnd hutalﬁnwhm.
sc thrt it ie cifficult to boliove his testinony rs it wrs. Put im hie A
testircny the follorting rre eortain,

1, FURUKT, Hidoscku surorviscd tho invostirrticn cf e Dlibbie
eftor gorplotine the dinvestiprtion, ho strted his omdnden st the
roccrding te the iovestisrticn.

2, It tho doliboreticn Roer Ldn rel nm, Ceptoin m,m. m.
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They should be construed ase

the so-called mandated territories.

The

ronce lying betwecn the two types was that in the so-called

recoived distribution of these arcas as territories,
mandated torritorics cortain obligations wore required.

only

cortain administrativo

of the natives and othor countrios of the

gation moant that the Mandatery had to adopt
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Secondly, I shall oxplain the rclation between the Martial Law of
. | Japen, a statute law, and Jaluit Atoll, Prior to the presentation of the
defonse's case, tho accused roquested the comrispion to take judicial
nbtico ef the Japanese Naval Criminal Code, Court Maortial Law
-mmm-u:m..m'hmmmnﬂhwmm
Japan is abso

of the same nature

1y
e




opportunity to oxplain a 1little further concerning the
form of Japanose statute law,

o When this law eallod Martial Law was onacted in the yoar 1882,
Japan did not have as yot the parlimentary (Dict) syskem, so all
. laws were enactod and promulgated under the form of the above men-
tioned FUKOKU (Proclemation) of DAJOKAN ( st Govormmont Official
corresponding to the present Prime Minister). Later in 1889, the

- foetive law, so long as they did not confliot with the
the constitution, This law called Martinl Law enacted and promulgated
= under the form of DAJOEAN FUKOKU (Prime Minister's Proclamation)has in
g nccordancd with Article 76 of the chove mentiened constitution the same
validity and chnracteristic as a law enacted and approved by the Diet,
iy end thercfore it was an effective existing law, at the time this case
mn:nutmmml.mm“na&'mmmmmm
. in the territory of the South Sea Island which had been mandnted to T
b Japan. (Matters concerning Martial Law and Requiwitions in the South o
g Sea Island, issued Degembor 13, 1941, Imporial Ordinance No, 1919). ot

o o
Tho advocate in his oponing statement.has stated that the ‘
case is 8 and tho foets comparitively cloar. Many witnosses for
tho prosceution have boen summoned. But, from whet can be gathered -3 R
from the t-stimoniss of those witnossos, the prosccutirn has completely e
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m Defense Garrison, in the yoar 1945 sxocuted the native oriminals

"Fr oy

he

of tho nntives was an exsoution .-r
of death
anosher is

by him."

thad the shooting

mmhm

Wo must not overlook the faot that

hm

m

J




accused FURUKI, If Admirn] Maswda were alive now mmlapnliﬁm
would have been clearor. umhmum{mm all of his acts
have been regarded intentionally or umwittingly as munl- act, Moro=-
over, what's further unfortunate is the possibility of FURUKI

FURUEI is n man who may toke the responsibilities of others, but never
places them on another person, and I believe he wouldn't drcam of doing
: this. To think of the blome on Admiral Mosuda who he still deeply
: regspects, ls cntirely out of the quostion., On the morning of the first
g doy of tha trial, he showed mo a poem which he had writton. Thoidea
ﬂtﬂpmmﬂtmnmwmmmﬂhnrﬂhnri
and that the m.ulmﬂ beside him and encouraging him.

A Judge ndvoente by
- i=y Mission with the fnet that the aoccusod FURUKI in this 1
T, changod his statement. But FURUKI

this case, were firmly convinced that tho prosent native en

:
3
1
:
-
i

L foecl tu.i.lir. Even if tho question should rise, it was
- issue and thoy did not dream or think th-t it would
court as o war orime. ‘Ihrucnrn, there wos no need for




-
-

popars when the procedure was i1llegal. When the

is carried out on the basis of such a mll and void
or HANKETSU (decision), tho oxooution is unlawful. It is not
justifiod. When the death sentonce is carried out it constitutoes

murder, And in this instant y there has been no definite showing

In making my response to this shrewd question, I shall not resort
to technicality of law, I shall quietly say: In discussing a oriminal
responsibllity of a person, it is most dangerous to moko an abstract
study of it by outting his not off from all social relantionship and
from the society in which he is put, The advanced theory and prineiple
of eriminal law will not nllow this, Whenover there is a dlscussion

I
him with the great throughts of Spinosa, "The ncts of man, we should not
::u;n, nor sorrow for, nor curse, but undorstend.® To understand is
R orgive,

The execution of the thirteeén natives in the instant conse was
Furukl's final tragedy encountered in Jaluit, Furulki had loved $he
: natives vory much and it was a grent misfortunc for him to have to
~ , lecave the island after shooting and killing the natives even if the
R wore criminals.

2 I shall revesl the theoretical part of my argumon® lator, Prior
K to that, it is nacessary to fully find out under what circum-

stanecs on Jaluit hwtbnniuMh'ththnum.

b 2 | "G (9) *
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Major Furuki, Hidesaku, s an officer
peonle of the United States of Amorica
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Gentlemen of the Commission:




. been introduced and which oroves thnt M~jor Furukd, the accused, is

4 uﬂhninl 93 and occupied since thnt date by Japan

f

as you - when you deeided thnt you had jurisdietion to txy Major

Japanese Army?
We most respectful’y call your attenmtion to the evidence which

ni.t!lm u!' Jupm] that the aets alleged took plase on Jaluit Atoll
that Jaluit was mandated to Japan by the Trecty of ¥
thnt

Iﬂﬂim;hdagﬁmntuﬁ-nhﬂthtmm

This problamation nleo stated that anyono on Jaluit who 4id not
omply with and obey the orders of the military commander would be ,

punished, This clerrly proves that martial law wee I.nd‘- i
foot on Jalult in the yonr 1945,

An argument onnnot be made a vohicle of getting evidence
the court, It is not evidence,

 The Japanese Mertinl Law statute wns not admitted into




Admiral Arime was not the only witness th-t testificd along thess
linos, A1l witnossos testified that Jaluit was o Besiegod avea in 1945.

The Japanese Martial Law statute has not been admitted into evie
‘dence and this . is in no way evidence or is it the purpose of
this argument to any ray to get Japanese Martial Law statute
in evidonce.

The eommission earefilly considercd whether or not to admit this
Jopanese Martinl Lew Stotute into evidence but decided not o do so.

hhﬂnm'hnhﬂh Mortinl Law stotute however and
wo soo that law al proclaimed wne the lay by which E
fofces used Jaluit as a "sitting duck® . T'T‘lﬂl
nﬁd . In:nmnnuu: 5, 1882, 'm{m

Article 6, "Following officers are empowored to enforce martial
law: army commander, divieion commander,
mander or detachment commander, or







to citizens in as for as none

the provisions were the provisions of martial law. -

2 it 18 no answer to say, "But . Law was not proclaimed on b

) Jaluit," reasonable prodent man will arrive at only one conelusion o

. he considers the facts in the ocase of Jaluit in 1945 and thnt is

that martial law was in offect at Jalult. k-

4 This argument is not evidence. S

| ; The Martinl Law Statute was mot admittod into evidence.

3 Neithr were the Ponal Rogulations of tho Combdnod Fleot admitted

3 into evidonce. Availrble witnossos could not or were not allowed to 5
B give their opinion ns to whether these Pennl Regulations were in of- RS
fect on Joluit in 1945. Remembor,thercfore, thet these Penal Regula=- 4
B tions are not in evidence,. ; -" i
a3 Let us howover look at the Ponal Regulations of the Combined
Fleot, 20 Docembor 1941 (Secret Ordinance of the Combined Fleet, No. s
. 69) &—mw of the Combined Fle.t). 5
. irticle 1, "This rogulation shall be applied $o the people other g
e than Japancse subjoet in tho cccupled territory of the Imperial Japanese
I . o M.- f & .
g l.rt!.ul.a 2. "“iny porson whe comnits tho following acts shall be
A by military forces. i
= hul't-ﬂ‘.l.t‘.l.ul ageinst the Japanesc forces. .
- Mwﬂpwm“ﬂlnmfmuw#
ltutn:rr operation committed by those other than military per- e
(3 mntmuuwurw.mwmum O
&t nu‘uinﬂt the bonefits of the Japanese rn:u: other than in P
i the obove two prragravhs, Ineitement, preparation, plut,

- e or attempt of the nbove mnti.mﬂnutlshil be punished, . _',._

Article 5. "Punishment by the ﬂutm forces will bo classified
as lb}.hwn i
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m&'mmummmmﬁmm .Il
’ -__y:m.' h :

- "Additional Rule: These regulations shall be enforced from 8
MMJ

. Can ang ronsonable man say that these regulatirns were not
applicable and in full force and effect on Jalult in 1945,

He could not got these Penal ons into evidence in the way we
tried to do so because of the o of the judge advocnte. Under the
eiroumstances there is no one available who can really testify that
he knows of his cwn knowledge that these Pennl Regulati
i effect on Jeluit, Tho only one who could really have spolen with LA
B authority was Admirpl Masuda and he is dead,

the nccused ns a witness on the 22nd day with questions 152 and 153 tmt

:
:
8
?
g

b’ to get the Penal Regulations into evidence y
; this ease. Yet, the accused, Major Furuki, Imperial Japonese Army, is L
charged with a crime in violaticn of effective law especially article iy
199 of Criminal Code of Japan. Since tho accused is charged with a violation
of Jepanese isn't 1t relovant and material to know and must not the com- 6 -
e mission kmow whrt Japnnese law is if they are to judge :

"4 If the commissicn does not know Japenese law well they eannot decide from
- the facts if cortain Japanese law were the law on Jaluit, : e

thed 'm

i minder of thirteed pative inhsbitamte of the Mershell Islands.

my plea to the jurisdicticn I cited the Raymond Formage ease, From
. this ense I quote: ;

®The right to punish has no foundation except the right of
sovereignty which expires at the frontier. . . . But the law eannct give
to the Fronchtribunals the power to judge foroigners for erimes or
B, misdemoanors committod outside of the torritory of France; that
N oxcrbitant jurisdiction, which would be founded nedther on the
personal stntute nor on the territorisl statute, would constitute a
viclation of internnticnnl law and an attempt agninst the
of neighboring naticns, « » When a erime hns boen committed
of the territory by a foreigner the culprit is not subjocted by that
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Sectiocn 194 Naval Courte and Boards statest: The
presumes every man innocent of erime. The onse
the burden of overcoming this presumption. !h-mu-d'lgﬂltﬂih

oloment of the erime specified is debated, and the proseccution must o |
affirmstivdly prove 1t, even though it be a matter of negative aver- vl
ment in the speeificnticn, pfoof of which is peculdarly within the Res .
knowledge of the nccused. The burden of proof

It is immaterial that the accused sets up n enso .
way of justificaticn or excuse, as insanity, or an alibi.” .

This is so fundamental that it seems unnecessary to remind the b :
ecommission. Howevor, since it was alleged that the viotims were L "
i pmished ns spies, thon it must be proved by the accused. Chapter 2, ]
E". Laws ond Customs of War on Land, Hague Convention IV of 1907, Lnnex ' ‘
:

%o the Convention, Chapter II, Sples, Article 29 reads: |

"A person can only be considered a spy when, acting clandestinely g

or cn falsc protonees, ho obtains or endeavours to cbtain information e,

: in the zone of oporations of a belligerent, with the intontion of P
2 communicating 4t to the hostile party," Since the prosccution alleged g
that Major Furuki punished the natives as spics, the proseoution must 1o
prove that allegation, i3

The aormigsion is rominded that Article 4, United States Navy oy
Regulntions, 1920, provides: "The punishment of death, or such other .
punishment as n court~martial mey adjudge moy be inflicted on any e J
person- in the maval vervicos” 2 f

(1) "ho makes or attempts to make, or unites with eny mutiny

cr mutinous nascmbly, or being witnoss to or present at any a
pubtiny, does not de his utmost to espppress it; or knowing of o
cryr mubdnous nssembly, or of any intonded mutiny, does not i
immedintely communicate his kmowledge to his superior or

. commanding oiflcer; i

\2) Cr dischoys the lawful orders of his sumericr cfficer; .

i?) Or rtrikos or nssaults,ror attempis 7 threatons Lo strike

vr assault, his superior -officer while in the exocution of oy
the duties of his office; .
. (4) Or gives any mt.auigama to, or holds or entertains any
intorcowse with an cnemy or rebel without leave from the I'resident, :
N the Socrotary of the Navy, the Commander in Chief of the fleot, the eom=
mander of tho squadron, or in case of an vegsel acting singly, fromhis
' commanding of ficorp [

’p. \ ! .m{’] n v "
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Or, in time of wnr, deserts or betrays his trust, or entice
or aids cthers to desert or betray their trust."

Article 5 reads: "All persons who, in time of war, or of rebelli
against the supreme authority uf'hh?nit&ﬂ Strtes, come or are
capacity of sples, or who bring or deliver any seducing letter or mes-

sage from an enemy or robel, or dndeavor to corrupt any person in the
lurytnbatrayhiutmt shall suffer death nrlmhnthrpunllt-nﬂi
as a court-martinl may adjudge. "(R.!.,mlé‘um. 5e)

We note that the United Statos laws provide death ms the penalty
for the nbove -ffonses in the descretion of the court. But these are
Unitod States laws ‘yru say and the accused is a Japanese Army officer
who punighed Japanese subjects for erimes committed against Japan in the
facs of the enomy.

Article 20 Part II of the Japancsc Criminal Lew provides "Those who

have Tormed a clique and hnve been in arms engeged in rebellion shall be

condemned as follows:
1. The leader shall be condemned to death.
2. Those whe have been engaged in the plan or led a crowd shall be
:ndmdtuﬂnth,utonhm:rnmﬂmnmm-
tude or confinement.”

Article 21, "Thoso w o have with the purpose of starting rebellion
formed n clique and stolen erms, ammunition and other munitions shall be
condomned according tec whe previous article.®

Article 223 "Theso who have dome the following action shall be con=

demnad &r df‘lt‘h. "
2. To aoy for the boneflt of the enemy or ktelp the enemy's epy.
3« To give the ravs1l searet to the cremy. » o o ¥

Ariielc 2+, Thoso who have dome the following action for the
benafit of *ha ewery shnll bo condemned to darth, . . &
€, To Alucrn or moke false orders, information or reports,
Y« To spread folsue infoimetions or to make uproars ir the fnca of
the enemy.”

Article 24. "Those who hove given naval faci'ities tu the enemy or
injured the Japanese Navy with ways other than those steted i the fore-
going twe articles shall be condemned to death, or life tcrm or above

five years ipprisomment."
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Article 25. "Thoso who have done the action of the above throe
orticles for the bemefit of those who h~ve raised rebellicn or eivil
war shall be condemned to denth, or 1lifc term or above three years
imprisomment or confinement.”

Article 25. " Tho ettempted erimes of the above six articles shall g
be punighed.” ‘ -
That is the pertinent Japanese Naval Criminal Law. Article 17 of that : .
same law protecte perdons who enforce the lew because it provides: e

"irticle 17. The action which has besn done in order to quell
the people who used viclonce of to keep naval diseipline im free of the
enemy or when the ship ie in danger, shnll not be punished."

The nrosecuticn havo failed tc show in a single instance any pro=
visions in The Hngue Convention, the Geneva Prisoners of War Conventicn, of
the Geneval Red Cross Convention which provides punishment by a vic- s
torious belligereat over an individual of the vanquished power for the -
action he tork in order to qusll the people who used viclence in the
face of the enemy cr carried out the orders of his superior ufider such
elrcumstnnces, i

Sinoce the prosecution charge violntion of the laws and customs of
wnr it 4s incumbent upen them to state this law and to eite cases,.

During the First World War, Gormany confiscatod Fronch and Belgian
machinory. JActicur for the receipt of stclen goods were instituted
fgainst Ruonish euiroproncurs who were in possession of the machinesy
Tha most scasnticnal crsu tint of Robert and FurmamRBehling, leading
indusiriaiiste of the Sanr Quein, Were indicted for having transferred
8,000 toas oF m~ehiras and naterials from Freoch fectories to thelr
own enteryrire.

Reniirt fron Ernet rraerkel's bork, "illltery Oscanation end the
Rule of Lew™ rae 59, Frosectudrn of War Criminelss

®Roberes defense, that ho had acted on command of superior auth- 13
orities, was rejected by the French military tribunal in Amions which
tried the cnse (Journal du drost international, 1921, vol. 48, pp. 3
363-363) . The looting of Forolgn Lackxies for cne's own benofit was con='

sidered 4o Be punishable, even if it had been dono on tho command of . e
superiors: the RBshRing brothers wore considered to havo acted not as b

goldiors but ns industrinlists. It is worth emphneizing, however, that 3

wHH(11)
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these were=-rested on the German muthoritics whese orders were executad
by btrothers as officers,

"Almoet all the lending Rhenish industrinlists were in danger of
eriminal prosecuticn for posscssion of Frepch of Belgian machinery and
after several othors had been arrested, the German govornment asked
R von Hippel, the Gottingen professor of internntional law, to prepare b
a memorandum on the logality of the German measures and of the arrest (B
of German monngers for the purshase of such machincs. Von Hippel (whose
memorandum was published in 1920 in Niemoyers Zeitschrift L '
nationales Recht, vol. 28, pp. 283-206), @ontended thnt the German
military authoritics had oxercised the right of eminent domain in the T
cecupied Belsain and Fronch territories, with respect to all peoperty -
that they considered essentinl for the pursuit of the war. Heradmitted
that no execeptirn had yet been recognised to the rule of internaticnal
law according to which tho private property of tho residents of an
ooscupied torritory should be protected, He maintained, however, that such
protentior should be granted only under tho samo rcservations that The
Hagua Comaniicn {irticle 25¢) stipulates in regard to private property
in aa arae f aetucl righting, since urgent necooritles justify ine
fringceomte of nruperty »dgihta in an occupled rs well no in a fighting
gone. Tuls prrireirle; ao said, was particularly applizable to the
german corfissation of dolginn and French machinos, because Germany,
under the 3ritish blockade was in a "state of cistress® (Notstand), and
was’'entitlol i1 bake all monsures necessary tu overecome it. Von Ripnel -
eoroluded t'is ezation uf hiz memorandum with the words (p. 94) that
such procedurcs as those ageinst German industrinlists, ¥ which may
prove basis eignificance in the future, can hardly be reconciled with
the true French interosts, France would fmplicitly deny that in case
of war, recrgnition whould be granted to a right of distross, almed
at the presorvation of (tho nation's) existence, end thus would create |
a procedent which might be appliceblo to herself in tho event of a futwre
war.? At the time this memorandum was presented to ths victors of the
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° WProm the peint of view of eriminal law, von Hippel denied that the
French had juriediction in regerd to erimes committed by Germans in :
Germeny, even if Frepali interests were vislated. (Cf. the Cutting case,
in which the governmeni of the United Stntes denied the rights of the
Mexlican Govermmoni. v punish an American citizen for having insulted a
Mexican citigen on .marican seil (Moore Digest, vol. 2, p. 233). This
contention raises the grestion of evidence, which wns alwosgi as dif=-
ficult 4Zn the eonflucn“ion cases as in the more genernl war-criminal
cases, though for quite different reasons. The militery muthorities
in the Rhinelnnd foilswed the principle that poassession of such
machines was sufficient to subject the holder to the suspicion

that he heé violated the eriminal provieions on receiving stolen
goods. But if the defendent declered thet he had bought the machines
on German terri it was slmost impossible for the prosecuting
governmen® to re his statement. MAnd von Hippel hed a strong mnt
in his favor when he said that the French had fo jurisdiction in
eriminal cnses of this kind if the crime was committed in Cermany.
Neither French nor German law permits thd prosecution of a foreign
subject for a crime vicleting individual rights of nationala if the

erime was committad on foreign territory--though both permit such
prosecutions if the adme was an attack on the security of the state,

In an article on the German confiscations, published in 1919, Hast
explicitly stated (les sanctions pemales. . .' pp. 120, 127) that .
eriminal prosecution for the purchase of stolen goods was out of the
gquestion if the poods hrd been aequired on German territory. Actually, )
all evicen.o 2i¥icultiles concerning the Rhenish incustrialists could
have tour vvicese by applying the maxim 1a lcguityr, but this
wae iwpursible 3. lorg es the 'terri prircinie was athered to.

“in o wendevente 1 Thussels, on 23 Merck 219, the Funlustrial Sub-.
Comelttees 1t the iuier nilied Armistice Ucmmissicn cacided co ahstaln
from furta.r eriminai -roszocuation of Germans who h-d noneflted from the
locting of b2 ghm ard Frorea factorics, providsd tha* German enacted
a gtetute ceractving toe rctan of the me'erirl. B8Such a stwute was
enacted c¢n 28 harch (RuichiyoesetzMatt, 1919, p. 349, and Lhareafter,
in accordance with orders of Marshall Foch, proceedings wers initituted
only against persons who had ~ot declared or hnd destroyed tre confis= A
cated mate.ial (Nast, 'L' occupation, . . ' p. 157; Der Wafien.tillstand,
vol. 3, tp- 99-103; wvol 2, ppl 265-331), The material returued to
Belgium rna France during the armistice poriod alone amount:d to
164,000 121s, with a falue of (135,000,000 gold marke (De; Waffenstillstand,

"HH(,13) *
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vol 2, p. 331)s The delicacy of the whole |
fact t on severnl ocensions German workers
the machines rather than see them removed (Hunt, p. 233).

‘7)o Brussels decision represented a German victory in the war
oriminnl question, The nvailable sources do not nml whether the
occipying powers were unable tr unwilling to ovorcome the mm
objictions that were used as justificntion for the gesture of
cilirtion. Shortly aftermard, the occupation anuthoritics maﬂ.-d their
lonient attitude from the oriminnl to the administrative side of the
- looted-machinery problem. On tho ground that -nrnf these machines
- were in the hands of 'wirtually innocent ' they decided to
o apply 'business arrangements' rathor than arbitrary 'mothods to the
question of rotronsfer( dllen, Occupation, p. 67.).

"Although tho Roich was compollod to return the confiscated machines - -,J

*:*:

i to Belgium and France, the Germans clung te tho theory that becauso

- of German 'distross' during the wnr, the confiseations had been

£ lawful. This prineiple wns ndopted by the German suprome court in

3 o eivil cnse decided on 1 Novemboril922 (105 RGZ 326; Annunl Digost,

e 191922, capo 296, p. 427). The court doclarated that the roquisition

. although contrary to the Hague Convention, was lawful, for 'it is a

; principle which is recognised in international law, and which must

E bo opplied also to the Hogue Conventions, thet a states right to

g sclf-proservation is suporior to all obligations undertaken in treaties,

' and thet in cese of nocessity, n stnte may deprrt from and go beyond

the provisions of the Hogue Convention'. Thus the Raichsgericht,’' femr

years after the ond of hostilities, ropcated the principle which

during the wor as justifieation for her violetion of

. neutrality ond for meny other violations of international law.

This principle, contained in tho Gorman Manunl of Viar, 'when earriod

‘s ts logical conclustion leoads to tho nbsolute supromacy of

2 -h-ut.qiul 1ntm-tu as oxnrossed in the anciont masdim,

A qug] : balli™ (Garner, German Ter Code. . . Pe "
eupntion nnd tho Rhle of Law, pp. 59-63.

i The prosecution h-vo also friled to show whorein these eonventions
provide courts of punishments for individurls who violate the laws
e and customs of war,

The prosecutinn allege thet the accused violnrtod the lawe and
customs of war. Wo pointed out that Article 2, Chaptor 2, Lawe and
Customs of War on Land,
that the provisions do not apply in the ease. Article 1 ronds:

Hague Convetion No. IV of Octobor 1907, provides
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"The Contracting Powors shall issue instructions to their armed

laﬂmmhhuhallhinmﬁlfa'ﬂﬁthwmw:l' =

the Lawe and Customs of "nr on Land, annexed to the present Convetion.
Article 2, |

"The provisions contained in the Rogulntions referred to in Artic
1, as well ns in tho present comvettion, do not apply except between
Pewers, nnd ﬂmmlyifnlithohnw:npnﬂhl
to the Convention,"

Since neither Italy or Bulgaria rntified this 1907 Convention,
Jepan as n Contrneting Power is not bound and certainly tha accused
Mnjor Furuld eannot be bound by this Convention.

&

As to the Genevn Prisoners of VWrr Comvention of 27 July 1929, Japan
did not even rrtify this convention or did she formnlly adhere to this
Prisoners of War Convention. Even though Japnn did through the Swiss
Government ngree to apnly the ovrovisions thereof to prisoners of war
under its control, and also so fnr ns practicable, to interned civilinns,
(See Foreward to Wer Deprrtment Technicrl Manual TM27-25, "Trenties
Governing Land Warfare,"™) This mnkes no difference le .

Om the sther hand we have the distinguished author and proflessor
at Harvard Law School who says in his book "Har Criminnls and Their
Prosecution’ ard Punishment® pp, 1l4i-15, '

"In our day and age, one major aim of the edministrotion of
justiece in internntional affairs 1s to demonstrate beyond doubt
that lawlessness, whether indulged in by Heads of Stntes, members of
militery general staff, members of -oliticel eliques, or persons of
lesser stntus, entailk prosecution and punishment,®

This Military Commission must decide if the offense charged is a
war ceime. There can be no doubt, that, only if the offenses charged
is a war crime is there jurisdiction to try the accused, Najor Furukl.
In Section D=13, Apvendix D, Noval Courts and Boords, we read: "These
exceptionn]l militery courts, unlike the courtemartirl, derive their
sanction from the laws of war and not from the ennctments of Congress.”

It is incumbent upon the judge ndvocnte to define a war crime.
He hns not done so during the trianl, wor has he proved thnt the orime
alleged 18 n wnr crime. All that he has done so for is to show by
an ndmission of the rceused (to which we objected), introduced into
evidence, that the adcused admitted thot be executad the native in-




habitants by reason of his duty os judge ndvocate and by orders of his
w,,hm : -a
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mkmﬂumufmw:ndlmot in they are
committed under the orders or sanction of their government or commanders,
The commanders ordering tho commission of such acts, “or whose E
M&Mmﬂtﬁdwmm punished by the
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or government is 1inble. Mefor Furuki si tho ordimary soldier; Admiral
Masuda woas tho m-

You heve mh1uhﬂummthIthrﬂh1,lﬂ‘?. .
and you heve heard his tostimeny. All the cireumetancos justify any -
ncts which he may have ndmitted those ovful dnys whon we
Americans were meking a living holl of Jaluit,

mmmniﬂuﬂn:hthalmltrattha notives on Jaluit
_ to Japnn, but tho Amoriecans had a wmy to brenk dom the most
i - nativos and you have hoard how six hundred desorted to the Americans .
¥ in one day. The Americans bombed Jaluit continuously, food was scarce,
i starvation imrinent, and rmmunition and guns pitifully inndequate. The :
A Jopanese gorrison on Jnluit was indeed in no stnte of distress. Then
pocurred the nntive ineidents, the subjeoet of this eriminal ccse. How
L did the garrison on Jnluit hnndle thom? It was all tied up in the - <
; ~prollom and the right of solf-preservntion, There is such a principle i
ns the nbsolute supremacy of strotegienl intercsts. T™itnesses have tes-
mtmmmmwmwmm-umﬁmmm
'ﬂm

L We have heard of the long and thorough imvostigotions, the impossib
. of n rogular trial, but the holding of the bost trinl possible,

What 48 meant by a “trinl? Bouvier says: "Trinl in Prnectice, The 5
mﬂuhﬂmnnuﬂpﬂtuﬂttﬂMMﬂqhmhﬂInrmm o
ummnn,mmmmum.rutmmuqu
such issue" US v, Curtis, 4 Mnss 232, Fed Cas. No. 14905, p. 3320, Bouviar's
Law Pictionary, wvol. 2. it e
L

Historically trial hns moant mnny difforont things Mmﬂ-
trinl by ordeal. Bouvier tells of Trial by Vogor of Bef
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con=umed by firc, or boiled in potash, or di

1t imnossible thot it sculd ever be produced.

(1880) 55 Cnl. 230; Rines v. Stoto (1903) 118 Gr. 320

: 176, 12 An, Crim, Rep, State v. Cnrdell (18

10 Pnec 433; P v. Beekwith (1 » 108 N, Y. ﬂ:’ 15
Stete ( 14 Tox App 548; Welker v, St-te (

"HH(18)
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At this time we wish to call the attention of the commission
" 4n our opinions nre grrve errors in tho procedure and have boen
projudieinl to the substontive righte of the ncoused.

On the Fourtoanth Dny of the trial the judge edvocate in
defense witness, Morikawn, Shigeru read from a document which
-_hmlm:mﬂmnfttﬂtmntrm#ﬂwﬂﬂumm

: "Q, When you were interrognted were nskod

of tho nntives. Quostion: 'Were 3

do explnin tho faet that when youtestified beforo
stoted there was no trisl and that now when tostifying

mission you state tharc is n triall®

Mmiﬁﬂnmwtﬂmeu.
J advoeate




not be applied to a

the dofonse witness,
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"It is not know to what extent the improper procedure commented upon
u:nmmmmﬂMwmmhmmﬂ
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i opinicn of the Department that, for reasons hereinbefore set forth in full,
k the credibility of the material witnesses as
g the utmost importence in aiding the court to arrive at its findings and
R that, in view of the fret that the erroneous ruling of the
& econsideration was bnnpnintthutimohdthnmu_
- ness for the defense, - ;

' i .- =1 i- I.I ‘.- -"' GoCoMe
H. 5':3'": '5"';:”%‘ Pe 10-12),

%o fob1 that this Kavy Depnrtment ruling is exretly in point in this T
present cnre, In this case, the judge advocate in attempting to irpeach the
defense wiinags, Morikawa, 4in an improper manner and he was permitted twer
objectivn Lo bring bofore the court in an improper manner an unverified vers
sion o what had been tho witness's testimony before an investigriing of=
ficer, Tu‘s prejudided the interests of the nccused to the same extent as i
mmmumm{mm. ;

Fext we shall rofer to the proceedings of the same .iM
day, when another defense witness, Inoue, Fumio, Coptnin, m
Army took the stand after being duly eworn.

:
: E
:




Sixteenth day, Inoue on the witness stand.

"The judge rdvoente furthor requosted the commission to diredt
the witness thrt 4f he answors o question or mnkes a statement on dirocct
examin-~tion by the accused he is subjfect to cross-emamination on these
wmmmtumnuh.nitmun11

commis=ion directed that the remarks of the judge advocate rnul

"The
to the witness and they be explainod to the witnoss as instructions from
tho commissions" i
This we hold to bo error The instructions are not correct and it 1
was most prejudieial for the Judge te to so attrck tho credibility s
of the witnoss before he had even been given one single question by the 4
accused, : g

Lok
-

Section 261, lm'uil: Courts and Boards, under paragraph (b) reads:
"A witsess may properly decline to answer a eriminating question.®

In our objocticn to the statomont of the law by the judge advocts we %
referred tho commission to the section in Naval Courts and Boards rogrrding =
eriminating questions, Section 261, ' R

We at this time also foel that the credibility of this witness was
soriously impaired by the remarks of the judge advoente, Section 400
of Naval Ccucts and Boards clenrly specifies the @utios of the judge ad-
vocate du~ing the trial,

On tlie sevonteenth day at 3142 p. me, the judge advoeato started to
eroge-cxnidne the defense witness, Captain Inowe, Question 87 was: "Have you
told the truth in your testimony before this commission?" Answer. "Hes." _}

"88, Q. In Soptomber and October, 1945, were you questionod by the
war crimes investigntor at Jaluit?® Y

This quostion was objectod to but ndt sustainod,

'u."'.-". 5 y iy
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%89, Q. Did you tell the truth when you were quastioned By the war

il

. getions y advoeato then from a doc '%ﬂlﬂ“ﬁ,
.y Admiral to disclose all truth et the ° of the surrender,
b that a group of officors po ed him not to, do you know about t
This quostion was ob to b y tho mccused on tho ground that it

was beyond the scope of 4 examinotion, that it is improper for the
¥ judge ndvocate to read from o which has not been introduced

evidenoe and the judge advocate is being allowed to testify without
! boing placed under oath,
. ¥ .
The § MWﬁn‘bhmﬂmmm&ﬁ
e way be to. ] A
- "94. Q. The record indicates ygu wore asked the following B
[judge ndvocato read from a "Why did the subordi make
ol s stion?' You answored: 'Wo offieccrs did not want the AtCom to be
“ puni and likewise wo wore afraid for the throo executioners, so
| we decided to try and hide the truth.' Did you this answer to the




truth beenuse you desired to mun{n;uu follow cfficer
men?®

Wo again objected but were ovorruled.

Q¢ 96. The judge ndvocate aganin road a documont. "On thgt
occaslon when mmﬂimuﬂmnunﬁl mw
"We officers not want the AtCom to be punished and likewise were

~ for the three executionors, so we dec

3

to o
it true that tho roason hide the truth was because you wore

tried to
trying to protect Masudn and the three executionors?®

f B This question was objected to by the accused because of the lime of
' questioning, because the judge advocnte wne reading from a document not
' offercd in evidonce and thus being allowed to testify not unfler ocath,

" woll bo giving improper testimony. The document ism
what it contains ~nd it should bo ‘offered into ovidonce, This is nbet

pFejuitcini to nopused and ; .

advoee’e repllied as before that he eould impeach the eredibility in

way ha wag L£iv,

any
' F i_'? T w commission announced thet the objection was susteined this time,
’.‘_-' A we steted the damnge to tho mecused has already been done by the

inpropnr questioning and conduct of the julge ndvocnte during his cross=
exanin~tion of tho dofense witnoss, Captain Inoue. e

:
;
E
!
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H‘l::mmmiab Wlﬂmnw '
commissli ournad m M l'
dny, TFriday, March 28, Iw" N ? :-_

w4
..

mmummm.mwmt-mmwwmuq
from a document, :

- ™98, Q. TYestorday you acknowledged that ‘you proviously testified at
- Jaluit that, "o officers did not want the A%Com punished and likewise, 10
B* we moro nfrnid for the threc executionors, so we decided $o hide the Y
. truth.! Were you trying to protect Admiral Masudn from beirng punished?®

" The accused objected to this question becnuse it wns boyond the scope
of the direct exnminetion, and was irrclevent, and becduse, ns before, the =
allowed to Sestify by roading from & recoids he fs

s
.n.-

k-

3 judge advocate is being
' nuwaunth;hdulmi:tatahﬂﬂnﬂwthdMlﬂnm- e
= This conduct and qmttioning is most prejudicial to the substantivo rights of
Now the judge advoeate rnpuuthrthnil rending from the rocord of _'
i this case. L 'i.
' Tho commission again announced that tho objection of the mcoused was not
sustained, : e
If the judgo ndvoeate was ronding from #he record of this case, we feol
that he certainly was misquoting by not reoading all she pertinent matter
conncetod with the quo~tion. Wo ask thnt the commission enrcfully rend o
| agoin the testimony of thot day. a

. ﬁajndgon&rmta'nqunimﬁunﬂummﬂwmmdﬁu o
k. another docusent than the record of this tricl and wo cbjected most stren~
. uously to the juige edvoccte being allowed bo read from the document which i
was not offeved into evidonecc, We statod that tho proper way for the judge oA
g advoontc ¢ <dc wae to offor the document in evidence and not reed at random - -
& from 1+ slihout putting the entire document into evidence. -8

N T> .z guostirn 96 the commission did sustain our objection,

y Ques:ion 94, ns wo h~ve stnted, was rond from a document notoffered
= into evidonce. That question wne as followss

"34+ Q. The record indientes you were asked the following question:
Why did the subordinate officors mnko this suggestion?' You answered: 'Wo
6fficers did not want the A%Com to be pinished and likewise we were afraid
for the throe executicners, so we deeided to try and hide the truthi! Did

f
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tha ﬂtun qult:l.un.l ln ro:ud ta ﬂm te:ti.nnmr mﬁuml.r gﬂ.uu'hrh:ll
mmm#mmummmwmmumrum
tlporuhmnt 1ntha a‘rmt uf inunulltﬂu-; o 0 ;

'Ithmtmtnﬂhntmntthnhprnpﬂrpoudmnmmdm
ahvedfmhdthunﬂhﬂvimwmomdmtﬁthuhﬁhuwur_.-
the'nitmu l, T d th . 114 :

m'r.ﬂ:&rm:-a to detormine whethe: lmh-mumlrnlin;muﬁudth
MMofthnmmad{hH}tonmhunuhntutumngnum R
proceedings in thie case; or, in other woeds, whether the interoshe of the i
3 accused were material'y affected by such a ruling. On this question it 1s the
3 opinion of tho Department that, for reasons hereinbefore set forth in full, =

the credibility of the material witnesses as t6 fnots in this case was of _
e the utmost importence in aiding the court to arrive at its findings and &
o that, in view of the fnoct that the erroneous ruling of the court now under .
S ecnsideration wns on a point thut mvulm t-h- urcd:lbﬂitr of a material wit=

ness for the defense,

’ 1-1923, p. :n-.




hﬁmwﬁMMmmmM

. w175, Q. In Jaluit in October, 1945, wero you askod 'Whrt kind of o
trial did thoy heve or was your investigetion only thing used?t®
w?ﬁommto "mmﬁ%ﬁ%ﬂww“f

n was =
from o document not in ovidence. ! ,

Finally whon we wore allowed to reexnninethe dofenso witness, um B

% Sackay e Wedat S0 shc Wp gieabions Sk e Sestinay Seafl S e dutn
e mont by the judge advocato was not admiseible in evidence in this present
i trinl. We put those quostions to the witnoss, Iuoue. : "‘-":-

' J.
il "176. Q. Mmhruﬁnnlﬂamafmd'hnmm -'-*,‘-_
: at Jaluit?"

*ss quastion ‘was chiooted 5 By the Judgs odvoonte on the ground the® &
b it was immntorial and

1 "The nccused replied.
"Tho commission announced thot tho objection was susteined,
& W177.Q. Tero you allowed to verify the testimony you gave b Jaluit? =

"This question was objocted to by the judge advoccte on the ground thot
it wns immnterdal and .

b "The commission wns cloared,

| &8 "Tho commigsion was opemed., A1l parties to tho trinl ontordd,
g "The commission announced that the objoeticn was sustoined, \

78, Q. Were you told th~t you did not have to testify nt Jaluit?

"This question was objcoted to by the judge ndveerto unthmthut '.
it wos immatorial and irrolovent, ;

"The accuscd replied.




1 sholl alse ot this timo refor to Secticn 400, mm%




Lgain the commissicn did not sustedn the cbjocticn o the defonsos

Q. 157 was as follows: "You tostified ccneerning certain things which
muht:dﬁ:ﬂlhndnmﬂurm. DMd ycu testify truthfully in these =

Tho defemse cbjocted to this questicn but tho objection was not su
WA
162, Q. Then you wero first investigatoed, did you give ome ltam;

hhimmmmmwrmmm,mmawm

"~ strtement ™

' . : i.!'_.
The rocord shows that the accused objoeted mmmmuhtn,_
thrt the advcente is nttompting to introduce into evidence n ;g
niqttmthnmw.mm only certain portions from
the document. Tho procoduro is highly projudicial to the rights of the
no7 cn the stand,

=

The objectirn was mot sustained, _;.
mﬂswmjmmuummurmmm
mﬂmhuadmmm:wm“mmmam. 4

w;nihﬁl::th ﬁm'mu‘mm‘h #Ipﬂm’:r
rosponse quosticn you sadd renson

mode a falso statomont was boonuses . o +! and the sovonth quosticn rends
utummtunru:lnnmmmmmumm
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The judge ndvoeato roplicd ns shown by tho rocord,
"The Gommission announced that the objoction wns not sustainod.™
Q. 166 by the judge advoeato: "I will show you this vortion of

ihﬂtﬁnluﬂutwhethnrarmtnﬂwmmdit,ﬂmhim
rocollection of your testimony. Will you rocad this portion hore.

"This.question wns objocted to by the accused on tho ground
thnt the judge cdvocato is asking o quostion concerning n dooument
thnthnn_nnshunuthrﬂorrmimmm“.uﬂht it is

"The commission anmnounced thnt the objection wns not sustained.®

We ansk that the commission consider carefully the queostions and
answers nnd the objoctiona of the accused and the reply of the judge
igr&unntu on the twenty-socond dny of this trial, VWednosday, April 2, S

i &

We are of the opinicm that what the Advoeate General sadid in
Court Mortial Order No. 1-1923 (p. 10~ 12) 4s ap-licable under the
mnmmuwmum.m*

inpenchment of 7itness: improper methed, = =
e Bt taacaitliva o dono el AR At L St e U S
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'Objected to by the eomsel for the accused on the ground
stioning by the § advocate, He
ehons b6 sy
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"It is not know to whet extent the improper procedure commented upon
abwauffachdthamurtingiﬁmnrmnn&smhmmﬂmﬁ:

Mmmnrthaaumnd{hﬂ)tnnnhmm“tnimﬂiﬂnhth

opinion of tho Department that, for reasons hereinbefor
the credibllity of the material witnesses as to frots 1
the utmost importance in aiding the court to arrive at its findings and

that, in view of the fnect that the erronecus ruling of the court now under
eonsideration was on a pui.nt- tlmt mntm thn utﬂd:lhﬂitr of a material wit-

Eﬂ-
:
85
A




m'mm_mmmmunmﬂm
Qe 196 by the judge ndvoonto was objoctod to by the ncoused on the
ground that the judge ndvocato wes reading from a document which had mot
been introduced into evidence, After the lﬂﬁtﬂﬂ’w ndvocote the
commission announcod that the objoction was not sustaimods ¥
oall the ‘comdesionta abtontion % e

o
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the treatment of foes. It is not too oca-ly, it is nover too darly, for the
MWHMW constitutional traditions, nome -
older or mere universilly stive agninst unbridled power than due
procoss of law in the trial and punishment of mon, that is, of nll men,
whother eitizons, nliens, aliocn enomics, or onomy bolligeronts. It can
mhuhh.

"This long=hold nttachmont merks the grest divide betwoen our enemics
and oursolves. . . « Evory depnrturc weckesn the trndition, whothor it

or the conguesed, If wo need not or cannot bo magnanimous, we can keep
our ovm law on the plane from which it hns not desconded hitherto and to
which tho dofented foos never rose,"

The nccused, Major Purukd, Hidesaku, is charged with murder and in b

Charge IT with viclrtion of tho Laws and Cmstoms of Wnr, -

Scction 158, Navel Courts and Boords states o fundnmentnl rules "If g1
thero is a reasonable doubt as to the guilt of tho accused, ho must be
aoqui tted,"” -

Ve ask the commigeion, thoreforo, to find as to tho necused, Major
Furuki, Hidesaku, spocifications cme, two, three, four and five of
I not proved , nnd the noccused is of the of murdor not guilty the
cormission doas thorefore acquit the said or Furuki, Hidesaku, of the
specificntions and of the charge:6f murder, and i

:

E
g
£
:
E
jE

tho Lawe and Customs of Wor, not gullty, nnd the commission doos therefore
acquit tho enid Major Furuki, Hidesaku,of tho specifications cnd of the
charge of Viclation of the Lawe dfid Customs of War,

- L]

in Emilius Carlson,
Commarder, U, 8. Naval Rescrve,
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3. Violaijon of the laws and ocustoms of war . . .
a. Right of trisl under Inbernational Law . .
be Netives punished by death without a trial.
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argument which rola
defonso
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o not relate
defenso.

'to weeve this

poasossed

1ight of tho Sun rovoaling ol oolds
bohind this curtain of ldos. Y
Mr, Akimoto's in-piring quotation from the Con

counsol, but gre dir

the ocusod and I an then romindod that ovon the

for his own uses,

cerimcs witnosses who

ng b

eriminal trying to kide

"~ In reflocti
I cannot holn
qiﬂn truth, "

.........

 Like ohilosophical Mr. Akimoto, I say, "Let us tako off our dark

~ dovil can quote Sori
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SUMMARY ¢ htnma.rgor,llnrdar.

- : Murder has boon nl'eged in violation of the offoctive loeal 1u‘l' Soction
N Srocifications 1 through 5 al'lnp this

199, of tho Japrnese Criminal Coda.
mﬁarinthalnmﬂga of the hmllm.uﬂnlminthlmmurﬂum

of Soction J99

"tho Ja

.-:‘J‘ ﬁi'

ten of
:pmnu Crirdnnl Codo:

provisions cf this c
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lll'li
law; and it l.t

31 In sub=tance there is 1ittlo differeonce in their applieation., On nnn!l.nl.l,
. » 4% w11l bo soen thnt while the langu~go
-~ tents must be rord in the light of cqrtain limiting provisions neupmm
Book 1, of the Japanesc Criminal Code. The portinent

upon nannlyeis aro seen to be elenrly ineluded within the -unﬁ of the tam
out lqul Justificntion or legal excuse,."

ifications 1 through 5 in alloging thoso murders, use certain’ hi storde
legrl s commonly usod in American courts. mmﬂtﬂmﬂuﬂm
lognl usngo, it is domnnstr-ted thnt in the instant erse, the words “wilfully,
promeditation, mnlieo aforothought, feloniously, nnd without justifinblo mﬂl,
1ike tho concepte of the Japcnose law, requirof only that the I:!ll!.m be p:rwul
to be intentional and "rithout legal justificaticn or legal excuse."

Thore ies no question thet the nccused intonded to kill thu nntives.
tock them to tho plece of excenticn with the intentiecn of killing them, nnd nﬂqr
' they orrived at the plnco, he did ki1l them. The defonse have :
. not denied that Furuki intondcd to kill these natives.
" did not hove a Moriminal imtent,” becnuse he did not intend to commit o erime,
% The Jnpenosc criminal law, liko our own, doos not require that it be
- tho necused knew that tho nets he intonded to commit were prohibited
- morpnoo of the law is no excuso under
mumuu provided in.Article 38 of

ufthhwmthimtnomumamnlw,
wmnwmhmm sy -

hnrr‘hw.d,ihw*l

Ho

Thoy merely arguo th\i\_
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and the defonss, his golden.,
hhndlmtwitmururmnﬂorwmwﬂihhm,m
wish to ereate, rnd evory el thoy wish to explain,

- Dofense uu::twh tort r zonditiongsimilar to martial law mnnd on .mﬂ.}
_L-hnt Mesude comiroil . +il milit~ry, ndministrative, nnd judicinl efthority om |
 Jolult. M- Aiimeic ckorcelcrized Magudn as e dictator, ard Mr. Suzuki said he

~ despotic, TR s, »t ncraly char~cterizes the true nnture of llnsuda's ard |

~ acts, but does o giveothen logality., Evon martial law undocr the law of !lillﬂlh

~which, as dufcara 1eointed out, 1s simllar to tho martinl low you creo fariliar

with ns mi?itery ~ificors, coos not give limitless pomar, Adndral Arine bestific

‘that the Fowth Flcot ¢ispatcaos did not glve the commnrding ~ffles- the m

‘wiolate irtorz~iiirel 1w, MFartial low nay e uspend cert~in olvil righis; and 111

? , as was aone ivring bur Civil Winr, permit trinl hy niliiwry reticr than eivd
EBut ic docs not under nny system of 1aw, li_lru the legrl rigit to punisl
2 'Ir dm;..h without o trial, e i s

If the unuurﬂhuamagnathat llnnﬁn,ulm!.houﬂnfl‘nlui ‘hed hr
d to make new laws erpowering him to sentoneo to lmthﬂ.thrttatrid

_‘ 'm-m tho right of trinl; nd thet in the ficld of intermational crizes, s
WE ﬂmhﬁaﬂnﬁatﬂmm rosnonsibility for their lavless note hy ort
e passing nllogod now laws has boen unequivocally rojesteds 1&
g intprimiphd'mtﬂmﬁumlhﬂnt acte must be logal, not c
.mmmmmm,mmmnmm,w




' TWhen we oxowime ile defonse eontontion o
. the clleged focts 1. nit supiat theme Whot
- fective precadure <rou the smendpoint of the
. best possibla procaivss from the
Wi the  inves*igetion and its’

In Mosuda's offirc, 15 i elonr

‘and the witnorscs ilo were nirendy

. his innocerco, 4ll thaso righ
. hawo boen afforded the acouse

r the circumctances,
4
1 tho nrtives i
ble ot the time to hold
m, oven if they wera guilty, until 2
lure to givo then e triel or any somblande of o trin
‘bu justificd under any ral standords,

guise bo baijornd to

1o roques oot soraly o sosblange of trial, 84
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I do not remembor if I answered in Jw'lﬂii or "m.i
do not

Lw

%321, Q. Do you remembor distinctly that whon you tortified you:

. :m .;: Fj‘""
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mmﬂmmdmmw -I:l.'-nhtm-, toey
~ 1s sot forth in the Jopencse Criminel Code in Articlos 36 and 37 of u-gu-
- whioch relate to ™umavoldoble sote,® The nccused, Furuki, in an intricato argu
8 m«ttmhmmuﬂmdmeuﬂumu!uﬂt thore was il
I mmxw#:wmmrwmmummmﬂ
- matives, Articloe 36 and 37 of tho Jepenoso Criminel Code do not support this ..
urdmmornmuw lhnmprmum roquire, first ﬂl‘t.thl o
in 011 solf-defcnso provisions, the
mummmmthwmmwtﬁ
one injurce in such dofonse.

Artiele 36 rords: mmmmumummmta
egrninst imminent and -unjust violation are not p 1
mmuwhuupmﬂmmnrm

Article 37 reedst wumﬂ& |

| ’
: Ithﬂmtmtmthmmdlmhwmm
nﬂuhmﬂdﬂﬂmaﬂmﬂhtﬂt%hhhﬁm%“nﬁn

'\ edmittod, thnt'lhmtimmmd.
. ‘not caused Iu' those thirtoon nntives, Tho
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by recsonnble provoention,® It follows thmtm,th where the killing 18
intondod (which is n1l thet mnlice oforeth A8 1nug
mmunmmu-immw1mlngumummmm.

_ Newval Courta and Boords, scotiom 53, defincs Murder, os "Tho unlovwful kill
of o Mmon being with malice aforethought..... 'Unlavful! morns without logal
L3 justificotion or cxouse, Mnlico doos not neccssarily mecn hatred or pa:ueu:. -
111-7411 tovnrd the person killed, nor sn rotunl intent to toke his 1ife, or oven
s to toke enyone's lifo, The uso of the vord 'oforethought! does not mean tlnt i E !
U molico must cxist for ony particular time before ion of the nct, or that 5

"'[.,7. the intontiom to kill mmst hove proviocusly existed. hmimmtii
e exist ot the time the cot is committed,®

&

g - Spodﬂmﬂomlthrou@SnrMe I, cllege that Furuki wilfuly with By

B premoditation ond mnlice aforethcught, feloniously snd withcut justifinble u-uw',

. killed thirtocn uncrmed nntives. ”'

Lmuwmchingthalaunfhmatfnrthﬂrﬂﬁm,wmum

_ ot the peeulicr phrosing and techmienl wording of these lpuﬁimﬂmbfm"

Fhile somo of tho words used in the specificntion hrve an everydoy meaning and
usago, their legel mecning is specirl and tochnienl, It must be rememborod thet B
iy thn#utmmhhtaﬂualmmnptswhinhmmhn:ﬂertankamtrindmwu-
3 entintions botwoon tho punishmente ollowod by the law for the different dw ¢

& of the orime of homicide, 1—,'

3 Whonovor non=lovyors hrve boen cnnhcutaﬂ with thoso torms, confusion q::"
'+ = Amoriesn Jurisprudence, vol, 26 p citing Stote v, Ioﬂld.ru 8, Comn, 470, .
. mn.mmm{m]munﬂmtm {Ha m,udimnngmnua;uw

\,,

", .essIndeed, it hes boen cbserved by high cuthority thot it is prreticelly
impossibleo lnt-udnﬂm end oxplein the term 'melico! os to bring it vithin the
comprohongion of the average juror, cnd it is scid to be the botter prectice for *
the triel judge in eharging the jury not to ottompt a definition of mrlice, H_*' ':.'u'--
to sey, rother, thrt if the jurors find the frot of denth ond thet it wes .
uuph-had by the defendent without legrl justification or wuuﬂm
eircunstencos of extenuntien, then the crime proved is purdor,®

%
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Fhy tho lnw continues to use these archaie and confusing terms is _
to explnin, FPorhnps os Cardoso impliocs, cortain of the terms were dosignod
nnthjwtheopporhmtrtaﬂndtgolumdm of murder ond thus
stoll tho imposition of tho death sentence, In discussing the standerd of
nnﬂtnﬂm,uﬂhﬂmlmmﬂmm:qﬂﬂtdqmm or from 8
dogroo murder, Cordoso "Whnt Modieino Can Do for Law,™ pp 100-101 stetos:

! "hot we hrve is merely o privilege offered to the jury to find the lesser

degrec when tho suddenncss of the intent, the vehoménco of the prssion, scems ,
to enll irrosistobly for the oxereise of merey, I hove no objection to giving
P thom this disponsing power, but it should be given to them directly end mot dmn =
5 ) o nystifying cloud of worde, The prosent distinction is so obscure thet nmo jury ™
it . horring it for the first time can foirly be expectod tc sssimileto and mdﬂltﬁa %
<4 it, I om not at nll sure thot I understand it myself aftor trying to apply
Ve meny yoors end oftor diligent study of whrt hnl been vritten in the boocks." :;,,‘E'--}.

{ The terms wilfully, with premcditation and mnlice nforethoughf f. ously,- °
and without justifioblo eruse, nre all legrl terms, torms cf ort vhoso opplied = =
s meaning must be nseertrined by consulting legnl cuthoritice rnd cnso precedent,
& Let us axrmine these torms, sce whrt thay mean as applied in the low, ond then
~ nscertrin vhother tho evidance educcd nrt the tricl ostrblishos them,

b.(2) = Wilfully, _ _ o

The word "wilfully” morns simply intenticnally and not by cecidont, In g
Bouvicr's Lew Dictionary (Ravlos ari'oaiﬂon}, for tho word "wilfully", the torm
"intonticnally" is usod rs tho dofining word, and the definition continues in -
- pert cs follows: "In chorging cortoin offonses it is roquired thet they lhoﬂ.d
be stotod to be wilfully done,.... In on indictmont charging o wilful

1+. morns intentionnlly ond not by neccidemt, Stote v, Schnefor 116 Mo, 96, 22 -
o A4TaseseIt 18 synonymous with intontionnlly, dosignedly, without lavful
mule, end thoreforo nct reeidentelly, Miller v, State (C&i) 130 Pre, 813."
: In the ingtrnt ense, Furuki cdmits he intondod to oxocute the notives, He i
z intonded to kill thom, thorcfore, the killing wre intentionnl and not ceccidontal,
It is therofore u.'l.m.r and unoquivoenl from the admission of the dofonse, thrt =

thoe kllings wore wilful,

b.(3) = Promoditaticn,

S8imply stoted, the term "promeditation® monne thot the deeision to kill wes
mrde some rpprecinble time before the conmission of tho ret., The requirement, d‘ .
premoditotion wes derived from the dmoriean statuto ond ense 1, scoking to
differenticte between these murdors j mm_  first degree
purder) ‘'end those murders wiich’do note ca 1:1-1 « (imericon r\.;.
~ Jurisprudence, Vol. 26, pego 186), Vechsler ond Vichacl in their stirulating
study " Raticnale of the Lew of Homicide® 37 Cal. law Rovier 706 nctos "For
the most part thorcfore, the functions performed by all the English definitions
\ wmwumdmmwhmm_, £
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~ group of hetdvos cocusod hod tho design and intention to ki1l them
| loer thorofors Bt L Sowiountin s et iTtihed the tbiates F phv-
o moditetion, e :

) b. ) - Mnlico Lforcthought,

.‘.‘
LS\-I.
"1 Molico rforothought is o closcly releted ecneopt. The word "n i'
A ’f“in its perulrr sonce conveys scme of tho sence of premoditcticn, But the lognl
H
R

J'

i torms "rith premoditeticn end malice aferothought® moon little more than the
E- a.ﬂ.ltumutthuintuntiuntamlntthameutwjutpﬂutcthnm
» . Vochsler and Michrcl in thoir "4 Raticnele of the Law of Homicide," op, cit.,

- pr. $02-708, m this briofly as follows: ] B3
b "The most strikirg phase of the development of the English low was the re= '*.i,!_

B duction of ¥balice aforoghought® to ahterm of ert signifying ncithor 'melice'

A

1,

nor 'forcthought! in €h@ populer sence. Strikingly adelogous in the judicial e, -
: dmlar-unt of tho /mordeen law of hemicido ie the narrow interpreteticn of .;.f

‘doliboretion' ond 'promoditetion' to oxecludo the tro clements vhich the vwords r" 1
nomnlly eignify: a dotorminction to ki1l rorched (1) eclmly ond (2) some \

aprrocicble time prior to tho homiedde. Tho climincticn of thosc cloments 5
lorvos ne J udge Cardozo pointed cut, nothing procise os the eruciel strte of
mind but the intontion to kill,™

8 ﬂar eon Jurisprudence, Vol, 26, p, 182, statos: "Malico in 5
the op malaovoloneo tovord tho dumnad is not nocessary to B
mﬂm“h'ﬂmﬁﬂtdw, nor ie it nocessrry to shov rbutmnumu

if eny " Similerly, on pege 183, "Malice is an ossontinl
'W ’ » /

or murdor ot cetvon low ond rlsc under stotutes which ) ,_!!"

- onneted in mony jurisdictions, Howover tho co' oe used in the
low of horieddo is difficult to define, for is 4 mlm:lt
a mnrmmumor ‘!bnhmhunﬂm "

LEY. uﬁo!ﬂuﬂmlkﬂlﬂ mmnmwmnﬁm _,qu-

ent to

- o
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~ ficient in law to roduce the. to mensloughtor, is molicious," -?-‘";

B § « « Tholow is: No rattor vhet mey be the motives londing to

The definiticns of melico aforethought, as set forth in Navel Courts ond

the docisicns cf the courts, o typierl leeding cases o ; Ty faghie
"Logel malico is the intent unlaevfully to toke human 1life murlntmmm:lﬂ
nedther -mpta- nor justifies the killing," Comm, v, Medericus 255 Mass, 304.
151 N.BE, 297 ﬂhhﬂ.ﬂ'ﬁhuhmﬂmﬂhmﬂudmumtmoﬂuﬂt’
Sy 113491 Sowerd i11lod; eny intenti nel killing of o human boing

withcut logel Mﬂurti:m.ﬂ' y Tith no oxtonunting eircumstoncos Iuﬁir.r .

hunithnﬂrﬂishaﬁthntthumuhndﬂtuuuﬂthom SER"
motive is ecomplete’y irrolovent in deterrining tho questicn of guilt, ulthonﬁ
it ney be econsidered in mitigrtion cf punishmont., This has alrondy been u_-'.,‘:‘ ,
in regrrd to Japancso low, nnd it should bo notod t'et the same 18 elerrly )
undor our lov, In Reborts v, Pooplo, 221 Michigen 187 (1920) the defendent
the request of his imnblrlinkrﬂ’.‘a providod her vith the rmoone to cormit
suiecdide, The defonfent vns found guilty.,

Similerly, sincc ne it hos been provod thet the nccused, Furuki, intended to
kill the notives, ho must be judged sclcly on the besis of vhother his acte vere :
in foet logrlly justifisble or excuschlo, His motives mey have been excellent .
or revolting, it is immpterinl, oxcept in mitigrticn or oggroveticn of the o=
punishmont, It mey scvem stroange to the laymen thot o man vwith e good heart ora
good chorecter ern be found guilty of n erime, but wo ere deeling ¥ ﬂhthupnﬂg_
cel problems: of an orgenised society ond in determining guilt, we cennot probe . +3
into nor scck justificaticn in the inmormost motives of the eriminel. BM ? ¥
hee doterminod whet eircumstrncos constitute logel justificetion of legel excuse £
for scte vhich would cthervise be eriminnl, Socioty does not, and cannot mugn}ﬁ
personnl motives, or othor personel justificeticns cR excuses, es morns of eg=- .
coping eriminel linbility, The lev doos pormit those things to be considerod 1I:l 5_
detormining the of punishmont--but to pormit it to dotormine the ﬂﬂm
of non-axistonco of guiltg, would rorm the dostruction ~f the entire system of a4
law, and or orgnniged eceloty iteclf.

Wharton in hie Criminel Bvidence (11th od. vol. 1,-p. 283) expleins this as
follows: "Thore is no bed net vhich the perpotrrtor dcos not summon up good mo=
tivos tc oxeuso, UAs assnspinntion, for instencos is rercly for. the exclusive
purpose of sotirting privrte hote, A brd mon is to be removed frem the world,
or ecme geod doods rre to be aided by port of the plunder, If wheneverrgood
ringled vith the bed intonticrn, thore eould be no convietion,

e porticuler ret, if the rot is 1l1logel, it is indictoble, ncwithltunﬂ.n. lud
oene or nore of the motives indueing tho ret mey be meritorious,”

"1fJ29)




b (5.) = Felonicusly,

Bouvier's Lev Dictionary (Ravle's Third Rovision) definecs "felonicusly® as
follows: "Folondcusly, This is r tochnieal word which et comron lar wes .
ossontinl to overy indictment for n felony, charging the offense to have boen
cormittod feleniously; no other word nor any circumlocuticn could supply its
placos.ses It 18 nocessary in deseribing & comman=~lrw felony, or vhere its use -
is proscribod by statuto; Wharten's Secetion 260; Borler v, o
Stete 41 Mise 570j..0+sIf an indi ent to or unlaw=
fully; Steto v, Bush, 47 Knn 201, 27 Pro 834, 13 L.R.4, 607,

Feloniocus homieido is defined in Bouvior gs: "Pelonious Homicide. The _
killing of o human crertura, of nny oge or sex, without justifierticn or oxcuse, :
It may include killing cneself as well as amy othor person; 4 Bla, Com 188,,....% ‘5N

We heve discussed in eonsidoreble dotail, both the Jepenose and the fmerean
Lew with regeard to murder, In eynthesis, in reletion to the instent case, it hns
beon shotm thet they require merely thet tho killing wes intentionnl and thet it =
wre without legel justifiention or legel oxcuse, We havo demonstrnted et lemgth, =
thoet the required intont to ki1Y was present, It is nov nocossary to eonsider <
tho proof thrt this killing wrs done without legel justifiertion or logel excuse,

0, = [bsonco of legol justificrtion or excuse.

Defenso counsol implicd thrt Furuld wns logelly justified in killing the o
nrtives boecuse of o good motive to obey Mrsudo nnd to help the Jopancse forees. 5
in thoir fight for survival, This ontire question wrs fully discussed in proving :
tho existence cf intont to kill, cnd ot that timo, it wrs clerrly domonstreted =
thnt o gocd motive 18 not o logrl justificetion, vhothor under Jrprnese, Americom,
or interooticnnl lav; and thrt the ontiro defonse argumont of mctive ie only o
relovent ofter finding of guilt), in rogord to mitigrtion of punishmont,

¢ (1.) - Self-defonso, necessity cr solf-prescrvrtion,

¢

In a related orgument defenso counsel implied thrt oven if tho motive is mot

o justificrticn or axouso, thoe conditicns on Joluit woro such thrt the killing of
thoso nrtives wos rqnl.ni by ¢ eondition of self-dofense or nocessity, and that
theso conditirns and this nocessity justified the homicidos, e

) 3
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- Selfedefenso is a lognl justificetion for Mm:m.'hiu'f
&  brooder it ineJudoe tho dofense of others os woll ns the defensec of

cnoself, -hﬂwmmqu under Chapter VI
of the Jrponese Criminal Code, ond have Been -the of the natives by

accused wns not excused or justified under the provisions of frtieles 36 end 37,
thet tho rots must bo "unovoidnble ncts® eithor to protect ogainst
and unjust violstion® or "to avert presont danger to life.....provide

oce not exceod in degree the injury endeave

to be everted,® The aots, the killing of the natives, wves avoidable, there was
mimimtdmuhmthumﬂm,uﬂumﬂmﬂrdmﬁmtd,nﬂthrh
natives vho were seeking to escepe, mor the Lmerican forcos, word gullty of any .f
unjust violrtion of the rights o:rthu Japanese, .:_

1 :&
e Undor our lew = indicatod im Wharton's Criminal Evidence, Vol, 1, p. 438, ,t;
by thnnmfmaumﬂﬂmnﬂﬂmhmhmamdnif-dﬂm: -
the party eseoulted or seriously threntenod must be free from fault in hr:l‘.uh:
s about the difficulty; sccond, he must belicve et the time end under the circum= '_,,1
- stoncos thot the dangor of donth or of serious bodily herm at tho hands of his
- egsallent 18 such oce to render it nocessary to toke his essallant's life to & ., ‘3‘-‘-1.-
his ovm 1ifo or to provent sorious bodily harm; third, the circumstances must be ol
such ¢8 to werrant such bolief in the mind of en ordinorily prudemt person; -?'_-
fourth, there must exist & necorsity to teko 1ifc, of which necessity the juwy =
are the judges," 3

L Since the natives were unermed, bound prisonors of the sccused at tho timo of .-1'
B the homieide, it is eleer thet thoy vere not ossailrnts of the sccuscd, that the
- aoccused wes not in imminent denger of bodily herm from ther, rnd that there wes

no nocessity to toke tho 1ife of there notives, Finrlly, it must be noted thet
> the Jepenose ware not free frem feult in bringing mbout the diffieulty. Mm¢ .
"~ *  thorofore, this argument of self=defonse, or necessity, like the argument of b
k "unavoideble ncts® under the Jrponese code, is not sustoined by the facte in the -
instent cose,.

Similerly under internctioncl lew, the alleged justifiortion ie
It is true thet the prineiple of militory nocoseity is rocognised in o
lrw a8 justifying cortrin rote which would otherwise be illegale= such c8 the *
. killing of enemy soldiers during the hert of bettle, But the nature end extent @
of thoso excuscd or justificd rets, is dofinitely limited in intornerticnnl es it o

. ip in domestic law., GCluecck, Wer Criminrls, Their Prosocution end Punishmont, pge
42, 411 is not fodr in wer, Lrurence, I'H.nuiplun in Intemotional Lew, ﬂh:l.dl -
I quoted eorlior in this orpumont clecrly points out the fnot thet intormational
low does not suthorisce violaticn of the rulos of intormnticnal law becouse of il
the exigencics of the morent, ﬂaunmmutmdsrmunmlmmw e
of militory neccssity is limitcd by the doetrine of humenity which prohibits o
WHMMﬂrdagﬁan{ﬂnlmuiummﬂwfﬂ
the purpcee of wer, Gluecck, op.cit.pg. 42. » 1
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The nccused's gonfused intriente crgument of justificction becouse of all =l
self-defense, sclf-preservction, perscnnl ecmpulsion, or so=colled mocossity Dy
is not sustoined in f-ct or in 1o s o defense under the cireumstences of the
killing of these notives, ; .

.' + 6.(3) = Superior orders,

The necused then arguce thrt his homieices sheuld bo oxcused becouse he all -
they werc done pursusnt to the order of his supericr commonding officer, There 4§
) no mystic relaticnship botween n commanding officer ond hie inferior, The
hove eonsistontly held thot o soldier like any other citiszem is boumd to B
i the lowe of the stote, and is justified in discboying improper and illegal orders,
€67 L.R,A, 294, The compulsion of an retual threat of death connot justify a Ay
homleide; ond therefore, even the foct thot the commonding officer might heve the.
pover o kill his inferior, doos not in the eyes cf the lew, excuse e homicide :
performed in cbedience to his order or even his expressed thrent,

¥ g o i

B! In almost every wer crimes cose, the necusod hns contended thet his 1llegal

f acts were the rosult of the orders cf a superior officer, The argumont hoe boem -

& universrlly rejected. Suporior orders can be argued in mitigetion, but they unm? &8
be mcceptod 28 £ substantive dofense in detormining whether the accused is guilty. s

- of the erime charged. The nccusod led hod duo werning thet superior orders would.
" not be considered o dofense, The Joint Declaraticn on Punishment of Frr Crimes, .
s of the Inter=Allicd Conferenco in Janunry 1942, anncunced to the world thet they

b pleced "omong their prineipal wer aims the punishment through the channel of e
organiszed justice, of thoso guilty of or responsible for these crimes, vhether bl
they hove orderod thom, perpetroted them, or perticipnted in them." &

The SCAP h[nlati?m (Bosic 1tr. SCLP 000,5, 5 Doc 45) which this Comrission '
. is outhorized to uso, provido "The official position of tho accused sholl not
. obsolve hin frem rosponsibility,.....Furtheor, cotion pursuant to order of the e
3 accuscd's superior, or of his governmont, shall not constitute o defonse, but may =
“; bo cunlidwni in mitigetion of punishmeont if the commission detormines thrt justice
8o roquires, . A

H

T

ront, 48 Cluock peints cut, -
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ergumont on this point,
Ca (‘-) - IIOEBJ- oxecution,

Only ono dofonso of tho accusod remoins to bo considorod and that 4s the =~
ergunont by the accused thet tho homieddos ore legnlly oxcused bossuse thq"m. ,'
J.ugnl axccutions, s

If proved, this oxousc would ernstitute a comploto dofonsc, ond it weuld be
your duty to find tho rocusod not guilty of murdor, But o logal oxoeution must .
bo basod upon a legnl sontoneo properly detormined end prenouncod at o lopal
trial, Tho requircrents ore strictly epplicd, boecouse the law doce not
or corolosaly justify the toking of humon 1ife, How rigidly those rogquirem
ero applied is apporent in the following excorpt from Lmoricen Jurisprudence -
(26 Lmoriecan Jurisprudence, 230) gt

"If howovor, judgmont of donth is given by a judgo not muthorized by lowful
commission, apd oxecution is done reecordingly, the judge ie guilty of murder, -8

"Such judgment where legel, must be oxecuted by the proper officer or his -
duty appointod deputy, ond if enother perscn dcos it of his ~wn hoad, it is =..
mmdor, ovon though 11'. ie the judge himself,

"So too, tho executirn must purmue the sentenee of the ccurt, the Mﬁﬁq
by the cfficor charged with the duty cf cxecuticn of cne mothed of killing fdr
ancthor boing murdered," fco 2, IRA (MS) 76 ond 67 LRA 293,

-'.'"li

#.~ % A

Tc constitute a logel oxcusc it must be proved that the killing of these
nrtives wee in fret o logrl executicn, In the detormineticn of the guilt  op
innocente cf the coousod, whet Furukl thought abcut the legnlity of the
is totally irrelovant, except in mitigonticn of punishment after a finding of
Furuld's mental ettitude, his mctives, e opinicn rs tc whother therc wos o
lognl triel end e lognl sontence, is immaterirl, The only quostion remnining tb
be ecnsidored by tho conmissicn il, wre this in frot o legel exocution,

¢.(4)(a) = Whothor natives comrittod erinos is immaterinl if ol triel given,

Mr, [kinoto, rnd ¢thor dofonso eounsel ergue it must have been a legel

. oxooution, for in fret the notives were guilty cf sericus erimes, Wo heve the =
stcyy of mrinun Japonese rfficors, fella: cfficers of tho nocused, whe by thelr
tostimony rre rovenled ne clerrly friendly toverd the nccused. These witnesses
tostify thrt the oxoeutod mmﬂiﬂplmmnttmpttoamm, andtbtmﬂl
-of the notives comrittod ctheor 11losnl oetas, Under torture some of -r.h- M

&

i
.
ol
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may ecnfossod, Morikovn ond cthers elaimed they did ecnfoss, Ls defebee
B iinse of prilh,  Irperently 1o 1 ss of Bilude 5 Mt the v

Rt . L) idenca
. of their alleged guilt wes the '&.ﬂ cbtoined by the bentings ond torture,
~ Certrin notives were cned in connecticn with thot incident were broug
eross exnminction Seburo Wﬁ thrt vhen questicned by Morikove, even whem

5
2
%

. cloerly indicate serious ground for doubting thet wy
. crines, In L. 23, Obetto tostifiod "When I sew Melein his arms ond loss were =
ks ‘bound end they nsked him "Ie it true thet ~cu wrote a lettor and gave it to Mojks

' to toke to Obetto?' Whrt wos Melein's reply? 4, Melein said thot he did m
vrite & letter end aleo thet he did nct send o letter to Obetto,® Obetto .
g in hie testimony before the commission, Q. 10, 11, 12 testified that he had new
told the Japonese thet he hod received any letter from Melein or Mejkana,

£ i

From tris brief tostimony, vhich came ferth ineidontelly in connection with
'S ascorteining the methods of investigrtion used by the Jepanese, it appecrs cloam

thet there is certeinly serious doubt as to the gullt of sore of the nntives who

were exocuted, We do not know whrt nets if eny, esch of these netives ec
£11 wo know is: thet they were excouted; thet undor torture scme of them prof
e innocence, cnd some of them broke dovn and confessed, The nccused Furukdi is on =
g trinl here becouse no trinl wos given these notives and therefore they hed no faiy'
{+ Judiecinl oppertunity to prove their innoeence, BSurely the defense will not arg )
s thrt me must agnin convict these nrtives in cbesentin and without a trial,

3 Luorned dofense counsel nrgues the executed netives were gd.lm of serious

A

"~ crimes, Tre law does not permit the rcoused to argue thet if he in frot &
% the notives he would hrve becn rble to prove thet all 13 of them were guilty.
1w pequires thrt to ecnstitute n legnl exoecution the trinl must

" the exeoution, Lt this time tro yeers aftor the ovemts ve onmnot, mer 4
- province to try these dced nativea, They cecnnot test
themsolves, [Ind oven if ve did now find thet they wore then ty, the

. excoution it wrs not logel becnuso no trisl wrs held, It iscbvious vhy society
- cannct pormit mon to be oxecutod first end tried later

E




from the Scction of Wherton citod by defense counsel, that it
is totally immateriel to the quostion of Furuki's guilt of murder, wh op ol
not in fact the exccutod netives hed committed crdminal acts, For es Wherton
statcs '!Im:tun:l: to ki1l the grortest of malefactors without special warrant wou

be murder, : .

iy
P

#(4)b = No trial, ergo no legal execution, e

It is olomentery thet to have a logal excoution there must have becn a lqiq.r.,';
sontnece nroperly dorived, at a logol triel hold in nccordence with a legal =~
procedure, 22 'p'.’.‘ i

Bvon the Jrpenese Constitution, provides in Chopter II, Article 23, "No F: -3
Jepanoso subjoct shall be arrestod, doteined, tried, or punished excopt nccording
to low," Urticle 24, "No Jrpenesc subjoct shcll bo deprived of his right of ey
being tried by the judgos dotcrmined by low," .

The judge mdvosate will ostoblish thet as to those tirtéen homicidos thore

eould be no legrl exccuticn bocurge there wrs no legal trial end no legal pro= .,_'
codure, ' P

First let us briofly dispose of this so-crlled judgmont paper. On ecareful .
examination of all the evidence it wes shown thrt this sheet of paper consisted
of a written opinion made by Furuki prior to the so=called trial, end a so-called
judgment or sentence pertion which wrs written in by Admircl Mosude, It wos then
signod by Inoue, Shintcme, Furuki, and sccording to Shintome, by all the other
unit officers for informotiong B8 the some mefner as oll routine orders, Cloarly
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‘this so=called judgment paper wre nct o trial, ond hae no probotive value to
osteblish a trial, If a lognl trinl hed beonheld, thon we would be ecncernod wi
ﬁmm_dﬂu&nrﬁhilpumnndiuomtm‘lmﬂd : lognl sonw
tonce document, It is highly doubtful, for the sontonce wos otteched toam
opinion adrmittodly vritton bty the so-colled judge rdvocate boefore tho alleged |
trierl, Mr, Susuld himsclf implies this wee improper., However, wo ere not eon= *
corned with this problem, for the frete clearly ostablish thet thore woe no trial,

Defonse counsel crguod thet the exceutions were legrl beccuse in erch of
five incidents, the notives wore convieted cnd sentonced et & "lognl tricl® e
"a spocicl procecding) held in ldmirnl Mesudn's offico.

On eross-~exnminction the judge advoento ostrblishoed thrt the recused mtl:r-_d_?- X
were nover present ot these nlleged trinls; thrt ne witnosses apporred ot these w4,
meotings; thet no svorn tostimony wre presented rt these moetings; thrt the 3 &
nocused were never nerritted to question witnessos npninst thems end thet the o+
ecoused wore never permitted to hnve counsel or onycne olse present to defend ther
No ecivilized country in the vorld would ccntend thrt these nlloged meetings im &

. Mesuda's office constitutod trirls or judieirl procedurcs., Why at the infemous

Star Chomber Proceedings, ot lerst the nccused was permitted to be present, henr

the evidence ngeinst him, rnd mrke his plea in defense, But defense counsel im =
an effort to save the recuged hcve contended thrt these were outhoriszed judicial =
proceedings. Under vhrt low, under vwhet procedure, did these meetings constitute
trinls? e

e,

e(4)(b)1 = No trial under Jepenese Code of Criminel Procedure, &
The dofense hes contended thet due to wor conditions the natives lost s -
right to trial by the Loerl Court of Ponepe, The judge advocatp has previ ¥, L
argued thet the outhority given Mosuda by the nlleged dispatohos did not give =
him cny povor of any governmentel cgency cuteide of Jaluit, end therofore, did A
not deprive the Ponepe court of ite jurisdietion over all seriocus cases
on Jaluit itoll, But even if Mesuda by meoens of war conditions derived judicial
eriminel jurisdiction over these natives, it does nct follow thet he had the =
power to subject them to court mertial lew, rather then the Jopanose Code of AR
Criminel Procedure which is tho normally applied code of eriminal proceduro GRS
for Japencse eiviliens, g
-t -
If tho notives vere entitled to tho protection sct forth in the Japencee Code
of Criminal Procedure, it ie enparent thet tho proccodings nt these elleged e
meetings wes in eomplete viclation of rll their rights, end were not triels im
accordenco with thrt code, Some of tho portinent ]"'-rﬂ!'il.‘l.{lll of the Jepanese Code
of Criminal Procedure will be briefly cited: Bock IV, Public Trial, Chapter 1,
Generel Provisions, Soction 176, Public triel sholl be held in ecurt where shell

be present the judges, the publie procurctor, ond the clerk of the court, Soes
177 = thoe eccuscd shell

aprear in the court free of porsonal restreint, but mey be =




present nt proceedings until they give their tostimony., Soeti
ding judge shall interrogete the witneseos ond socused, The
fnwmmmthmm:wnhpﬂtnmﬂ

tion of such matters cs thoy moy doom essentinl to the

is but e brief thumbnoil sketch of some of the pertinont
nose Code pf Criminnl Proccdure, It is rendily noted that
wouedum is elightly difforent, cssontirl rights arc corefully saf:
! 3 mmmnmmhm'-nmﬂmmmttrul-hm
S with these provisions,

a[&)(’h}z = No trial under novel court martinl lew or ony civiliszed coneept of

R uﬂhlhhthﬂuit,th&judguMﬂiﬂmtmm that Naval Court
Law could legally be applied to these natives, But even if it could ba so apr
= and even if the patives were legally derrived of their right to be tried in

! accordance with the Japaneso Ccde of Oriminal Procedure, they still retai

= 1ish thet in substonece, the mtiwumnum:dedﬂﬂlr:lght. Lot us examine
N . thndﬁmanwuthanghtﬂﬂafnmm ¢ whethor the Jepenese New
. ﬂmﬁﬂnﬂmInwnuﬁori:uunetﬂul,thaproeoﬁrmmmtnm:m
i in Mosuda's offico. .

i e(4)(b)2n = Right to defenso counsel,
Ry Defense counsel, Mr, Mnntni argued thet Seetion 93, which rrovides that

the "precoding six articlcs" not be applied to a speeinl eourt mwertiel, I
expleins why the sccused hed ne legel reprosentotive or edvisor ut t L

But ho frile to mention thot article 94, which doos not procede art
rrovides: "Legel reprosontotive.....of tho scoused cean ot may time ofter
Mﬂhﬂthﬂlhﬁ#lﬂﬁ#%ah&ﬂdﬁkﬂhmm""-
aproer, therofore, tho# Sectich 93, voa designed not to dostroy, u'un:l.n
courts martial,the r:lghttawmoiarlegal ropresentative, but was morel]
dosignod to permit under snocinl wer conditions a relaxation of certain rel .
. tochnicalities vith regerd to the selection of tho mumbor of ond the dutiocs of

-, ~ defonso counscl, Secticn 369, dtdwmrmnmd,m:mlm
i) ﬂ'thlmoddmnntmntmﬂ-ml,hmth quired to ! e
\ mumnmm er

wvm  wAse ~ Yﬂ&#




which are hold with rorord te rulings, objoctions, findings, ond sentences by
A rny militery commission or eourt, Nothing in this scotion cuthorisos gt
.~ or closcd eourt, On the controry, Lrtiele 102, spocificelly

b "Tho announcemont of Court docisions should bo given by deelarati
~+ But, in the instrnt cose, nummmmmm
"soccret tricls' or not, unloss this provision is eited to show
3 the ™ricl® in Mosuda's office, wnlunmt.ﬂmtmﬂhuﬂ
-nnmdhhmttatmm and similnrrly the reccused wes not permitted
| bo presemt, Suroly, dofense will not crgue this cbsurdity, so ve need nct
e concern curselves with it, Mr, Lkimoto did not orgue thet the witnesscs mﬂ‘ il
P not be present, o

| e(4)(b)2e - Ooth to witnesses,

B Dafmm&lnrgmd thet under Japonese lew, an ooth is unnecessery im
Mquummwndtmnwmwahmhumn!ﬂvﬂmw

_ o ecourt martial, ummauta-mmmnrmmmmmmumu %
K this relatos to n preliminary investigotion, The provisions with regrrd in : g
k- trinls ore set forth in Articles 247, 248, 249 and 250, which stote not only thet
- o witness should be given the preseribed oath, but that he should be werned thet'
T there is a punishment for false testimony, -

- If the defonse admits that this investigotion proceduro wes not pert of the
allopo® specicl tricl, then the feet thet the notivoe were not svorn is unim=
X portant, But,lefense camnot blow hot and cold at tho same time, contending on
Y- thumundthntitmamrrtomrthumﬂvubmmmtmm :
invostigrtion not a jucieinl proeecure, and on the other hand thot the therough
investipetion ves port of e jufieinl nrocecding, and thet thorofore, it was
unnoeossary to hove those witnesscs presont nt the alleged meetings,

~ of4) ()24 = Ibsonco of tho nccused,

But vhot ebout the recused? !hodufmnmt:ﬂuummmimm'_ :
prosont; they rémit thet they hove been unnble to find any cuthority for 5;'
nntrcrnl. the cecused to be present ot his own trinl, ﬁ'.mm
~ this wes viclotion of all lrw, He statos 4n his nrpgumont, "The ¢ ‘“_

wwmmlmlmhﬂﬂnﬁm,hﬁum.dﬁ wiple
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Did Masudn really question any of the allogedly convicted uﬂvnbﬂm
: their trinl? Hhﬂd.ﬁhﬁﬂﬂil‘ﬂlbﬂfﬁfﬂtﬁ“ﬁhl;iﬁilm&
~ strenge coineidonee thrt thoy are o1l dend = ond thrt Obotto who wee cleo e
%o hrve boen cenvicted and 1s still alivo, wns not questionod before this ',

alleged teirl or ot ony tire by Masudn, s

4 Reduccd to the foets = with 011 the derk glnsses removed = the alleged visd
of the judges pricr to the trinl to the plree of the necusod becomes n.claim
thrt they did not question enmy of the alleredly eonvicted notives who are stil
nlive, but, by stronge coincidence, questioned nll the natives vho were ox
‘thoy @1d not quostion the other ritneeses or the convisted native Who wes
m; ond thot one, not three, of the alleged judges went to the plm
the notives were,

' mdthiumugadrmthymnfthaalhgdjm,mnrurlmlh
| remedy the foilure of these Jeprnese militerists, to afford the executed &
the most elementery right of trinl known to ei nen, rh-rtahttah
present to dbfend hinself cpainst o death pennlty eherpe,

" o(4)(b)20 - Confessione obtoined by brutality,

But this is only part of the story, nt this gx porte nroeceding, wi
. witnesses, the so=enlled eovidence ecnsisted of on investigetion

Iﬂthnopinimtrhjm'!mﬂhnnd:qmthnm. Inmhltnm
- the investigrticn eonstituted o motericl pef® of this alleged trial

- bas ottempted to persunde the commissicn thot the nntives unnf.uﬂd

‘6lloged offenses, By cross=cxnrinction it wrs shown thrt-!.nmmlafﬁ-ﬂ':.,
notive incidents, the investigrtion report wes besed princrily, itnﬂt .
. upon the so-crllod confossion of the nntives, Under Jrponese lew, o
alone is not considored evidence, I ¢ite the lerrned Joprnose ncu-u‘.l. Shi suc
Morikewn who in his orguments in the Chichi Jimn cases, after referring to t
femous Teijin Incident, statod, “After this ceso, it become apnerent that to
nhaddﬂmupohanmhm nlnhhwr:
,buuu'ﬂumotdnlﬂhm:
A 'M .~ ‘-*“H—' issd

¢ - R ? { -
R L CLnnce o i o — T T.:l- W
o dhmiatandr it .?‘-3 : f‘“"' ) "'*‘****"ﬁ s e SRS
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Thatever credibility o voluntary confession may have, it is clesr thet a
forced ocnfession - derived in ferr ond in torture = hos no eredibility,

In brief rebuttal, the judge sdvoente presented some of the natives nhu'm' ¥
been investignted in commection with two of these incidents, Their testimony
established conclusively thrt the invostigrtions were corried out with bestiel
vioclence, brutelity rnd terror, The investigrticns were not judieial 8
thoy were themsolves vicicus arimos, The imvestiprtion reports, ond the ‘
gation proccodings oon lond no legnl coler, no judicial fiction to the meetings l
in Masudn's office, i

e(4)(b)2f = 41loged judpos ond mootings.

But the full story is not yet completely unfolded, The defense eontended = '
thet prior to each execution o special triel = ¢ speeinl procoedinge wos held, - 3
ot vhich Ldmirnl Mosudr, Captoin Inocuo, cnd Lieutensant Commander Shintome wore
the judges. Furuki told of r meeting et which Masudn informed Incue and Bhine
tome of their appointment os judges, referred to them cs such, end instructed L
them es follows, end I quote, excerpts from Furuki's cnsver to question 4T:
¥ esesoslihen the Inrodj incident oceurred, Ldmiral Masudn called myself, Shintome,
end Incue to his foom end told us as ta]lm.....’fm shnll perform your duties 3
dimportielly emd-sssedmlde cnd carefully, ns your duties requ.‘l.re to Judpe'on
people, lieutensnt (jg) Sekuda sholl act as investigrtor, Furuki, you shell act
o8 judro edvooate, Ideutenont Shintome and Coptedn Tnoue nnd myself shell cet i
08 Judres, see...Incue ond Shintome shall express your opinions os judges! o
sssspin the last exominoticn oand consultotion, ldmirrl Mosude cssembled Shintome,

Inouo nnd myself oand stated rs follows: IWe :hn'll conduet the lost exomimetion 7 -‘
end consultrtion., LAs judpoes, you shell oxpress your importial opinions,'® S

If such instructions hnd in fact been given, Inoue and Shintome Wwould
certeinly heve knorm end remembered theat this conference wrs suprosed to boa =
rort of 2 trinl ond they wonld never hove forgotten they were judges. ¢

Defense vitness Inoue told n lengthy story about these olleped trinls = ;
suddenly the judgo cdvoecte atteckdng bis credibility focod hinm with 2 prior g
controdictory stotament mnde ot the end of the wnr in which he hrd snid thet o
thore werc mo trirls, It should be ncted thot the quostion asked ot Jaluit in
October, 1945, reloted to the tricl of nntives, and the ansver given by the *
witnese in Jeluit wes eppliccble to all so-called trials on Jaluit,

S B

Inouc wes concentrating on the problem of trying to prove thot he wne o
truthful witneee ond wos not lying to the commission, He ettempted to discount
the effoct of the prior statement on his credibility by eaying thet at the time
he mndo 1t he beolieved it wons true, and thet therofore he wos a truthful persom
then, ond wos o truthful person now, boecruse he now believod thore wms a trdal,




prove thet he wos a eredible wi

. proved not only thet Incus wne not » but alsc
thet this elnborate defense story cbout the eslleg nd originel meeting ot which .
" Masudo was supposed to have told Incue nnd mmu thot they would be judges at
' n special triel n.r these notives = tns a complete unmitigrtod felsehood. B

L Once the Jtﬂ;a ndvocate renlized this, he irmedintely sent to Jopen for ﬂ'lt
1= vwitness Shintome who hod been locnted for, but never erlled by the defense.

Shintome hrd been in Jepan, he hnd not been in the Wnr Crimes Witness
he hod nct hed an opportunity to be infected by the story preporod for the
accused, Shintome arpeared ond tostified in robuttnl before the commission, ol
was an cld mustang, loysl to Jeren with no motive to help the m-owﬂ.nn. He 3750
tostifiod thrt he wee present nt cne meoting, with Mosudn, Inouc ond Furuki i‘;
thatnﬂlaham-nntwnadupnnhghnhhop!nimrltcgnﬂtﬂr;mm :
of the nativogy Clorrly this testimony voe not intended to help the rwnmﬂq‘ %
Pr Ihjure tho accused, If he hed o motive to 1lie, to help the prosecution he 2
would hove tortifiocd thrt be didn't kmow anything chout ony such mootings, thot {: =
he hed nover attended eny, Ho certninly would nmot hove testified thet he was
present and thet he, Furuki and Inocuo gave their opinions, If he had o mctive — ©
to lie, to protect himself, it is clear umt he would hove ecither given tho stoxy
of never being ot ony such meetdngs, or conversoly, if be hed previously heard =
the defense story, he wovld hove accepted it and uin:l.nud thet he, Mosude, and ~  °©
Inoue vere judges, end thet therefore the sentence wrs legnl, ond he Shintome,
ce vell rs Mosudn and Furuki were cbsolutely blnmeless, -

e The frob thet Shimtore testified o8 he did = proves thet be told the tmth,
if onything, lerning toword the defense in cttempting to help Furuki,

Shintome tostified thot bhe woe not o judpe = mrlthrt}-ndidnatattand'th
meoting in any judiciel or officinl copacity, He was not cclled upon to weigh
the foects, or determine the guilt of the nntives end therefore wne nct ¢ judge Ii
thies meeting, This tcstimony corroborates the testimony of defense witness .
P Captain Incue, vho on cress-exnminetion edritted thet he did not know it was a -
-‘ tﬂnlﬂhmh-nttm&adﬂmmtiug. Iquotn]hmn'lhm#mw
y doy:
" 170, Q. Have you elveys, since November, 1943, believed thot such prm
:an-umm e trial?
L. BNo,

"171, Q. Then did you decide th-t this procedure constituted a trial?
'&.!‘rmthnﬁulmumﬁmdntlﬂuﬂnlnmmt :

5 "“172.& Inlﬂtilthhlml‘
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it is cleerly provided in Irtiele 98:
Then opinions of judgos differ in throe

therefore in Navel Court Mortial Law = 4 docisicn of tho court is de
the mnjority.

 o(4)(b)2t - Summrry = Nc trinl, no lognl excuse.

In summnry, when viewed inm the light of £11 this ovidonce, the fantostio '---
noture of the defense is cloar. They contend thot there were five triamls, ﬂ.y
speciel proccedinge, The fects prove that two of the three elloged judges w
mtjuﬂgu,nﬂhdmbmmmﬂth}mtthamﬁuwamﬂ
thay wore judges, Tho third alleged judpe is desd, ond connot spenk

Ono of tho two living nllepod judpos testified thet he vme prosent ot
of the nlleged meetings, yot the cecused hos attemptod te prove

' fivo soperete trinls of two sessions each ot which this witness, end

.{‘
I

! ',g Sl __..

e
iy
.i

~ (vho aidn't oven know those were trials), ootod os judros,

Lt thoese nlleged judicicl proceedings, no evidence ves heerd «
en investiprtion roport whoso eontonts wore obtrined through brutality Ny
torture, No counsel vrs rrosent for the defense; mo witnesscs were enlled for th
defenso; no vwitnesses vere sworn; rnd in foeot no witnesses verc cclled & !
rrocoodings, IAnd finnlly, the ceccused himself wos not oven present,

This wns nct o trinl, and this wes not o juddeinl prococding under omy

- concopt of low,

mmthuttmmmumntwmmmmum

~ poviar, dietatoricl ané respotic pover, without reopnrd to low, without reger
, without regard to humanity, Whothor thoir motive wre rovenge,

lenﬂ.utrrrarmuﬂdmm:ruﬁm, urwh-thwitmlﬁ

“wmtnﬂ: othor notives, is totally irmoterinl, No trinl wos
i nc:mmmmmmmm.um

fne
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,mmmmnuum;umuduhmmu
on or legal exouse, Furuki wu
S ;{“}.ﬁﬂml through Juguﬂwn;uiun .“

= Argurent in mitipntion should bo mede efter findings,

maumndw.mmm-mwarmun,mmmm
the notives. This is not the time for such on argument which is @learly
ergument in mitigrtion, But vhon wo consider the arpument in M the ¢
. spocks of Furuki's goed chorneter, ete,, consider the foot thet res ording
Furuki, ‘ho ond Easuda hrd boan to soc the nrtives,

ﬂonudnrthefrutﬂ:rthn'mminn-tmminnpoﬂti.unuf'

an arty ceecery groducto with fourteen yoars of ermy exporience, wi

the eocurt martiel lew oveilrblo, o bettelion comrander and the !
erty officor on Joluit, hnudofthadaram:uuﬂm in cherge of nntd 7e
hond of intollipence end second in cormend on J’nlu!.t. Could he h ¥ o
ronsonchly boliove thrt those nrtives who vere not oven present, hed bein g
hq

- o foir judieiel procoeding? Could he then perform five pgroup 8

nativos over e period of sovorrl months in the conmtimed unshrken
the tricls were lopnl and the exccutions legelly justified? '

If the eomrission belioves Furuki's story lot thom conmsidor it when m
for mitiretion of punishment is at hend, I for ono, connot stomach it, -;' :

| 3. = Violrtion of tho Lows and Customs of Rer,
' With roperd to Chergo IT, vory 1ittle nood be srdd, Tt chargos vic

 the lovs and custors of vrr, and in spoeifications 1 through §, it is o

thet rilfully, unlovfully, end vithout previous trinl, Furukd punished _

nrtives re spics,

It should be ncted thrt undor this charge of viclotion of lowe and ©
of wor by shing re spics, vithout a provious trinl, tho rcousod
woll rs Jopenese officers who hove boen shcwn to hnve perscnelly

e nmldhwebuntriadforﬂwbmhltmtmntthrtthamﬁmmniﬂd

" the course of invostigation, ond rdrittodly prior to rmy tricl, Te must uuh .-ij'

.~ however considor this nspect of tho cnse, becruse tho specifienticns in this

charge ollopo thrt Puruki punishod thesc nntives os lﬁ.ﬂ, without mum g
triel, by "nesculting, striking, vounding, ond killing," T

It has boen tﬂtmnmmmmﬂthanmum-m 1
. killod the 13 nntives, Similarly, the vilfulinoss, um-ml]nqu end the -
- nbsonce of provicus trinl hrs boon estrblishcd in detedl in c .

i;”"mm of murdor, In ordor to ostoblish Furuki's guilt undor

,.wﬁmm wwmmn;;tm-mmmu




Mmﬂmwthﬂnﬂ“ﬂtﬁmtum For the

N rrineiple thet no
‘evode tho brsie principlos of intornetioncl lew and soeiety w
donostic :lagiulntim which purports to legolise ﬂulﬂm of 1

' narancid ¢
. of a levless Steto Wtdmﬁnmwwmw#

+ in ‘eontradietion tc the lave cné custore of wer, he wes pomorlees to d

by basic internatiomal law end every principlo of civilized humadity, -""

u-!lght uthtﬂmwmllm

It should firet be notod thet Jenaneso mmm:'.mm;ﬁt_

lew, but ¢
m
Inlil

11y excusable, nmmmuhmmm
intornnticnnl lrw, It is o fundamental

» DDe 4d=45, rw:l.m:wdmnttmpuw
o .‘.‘.tnﬁm t.'r to their unciviliszed end brutel atroecitics, He ¢

fre m.rdurn, dospite the instructions of the government, 'I: L
u:d].tl . "logalisntion' of such rets is possiblo; boescuse no n-hu' w
Fardly of Nrtions con be porrittod to rake ite orm rulos of warfore

mass~turder vhen cormitted upon its oom governmental order only end os qi
exclusive instrument of its notionel policy,...seIt is not the

acts in quostion, but rather tho poncrnl pﬂm&plni of lrw or civilized
lﬁ“mﬂr--tr. ’

Thorefore roperdloss ufnqattumthu'lamwntinrmulm

mmn@ummawwwmmum
toeted arainst such unilatorel dictetorship. Tho dofonse hos concedod thlli
hthn for thoy heve not even orguod thet Mosudn eould punish theso &

Bimmrou‘b,thammannmﬂl,ummmmhngl: :
is umneogessery to soperrtely ccnsider whether = fpir triel was hald es T

.‘.1

requirenent of e fair triel, 1lwtoﬂlrﬁt:m1,hﬂ.n1e&n1w
is cloerly sot forth in nunerous decisions in internoticnnl lew, in the expr
opinion of sble intornoticnnl jurists end scholers, and inthnm dr,
various internrtioncl crrecnents, © T

Heckworth, Digost of Inmternctionnl Lew, Vel 5, p. 589
v. Moxico, pelisen a Voy, Opinions of the Comrissionors, (1929) 94. , o8
follows: "Howevor, ﬁmmumnnnﬂmr&mdmm&uwﬂhm
porsonal rights vhj.ah aprerr arplicable to the instent ensc. srined
ammommwmm-dm“,m-mndmmmmmm
lews of eivilizod eountrics penerclly, ond nlsc undor international ,.,' :
ummmmummnumwmﬂwhm J I § Y.
autthr-mmmwmummm' ’

k .'l."!




£l 18 strtod in tho "Draft Convention on Jurisdiction with
] 12 (The Rosenrch in Intermaticunl law, Harvord
) 29 AJ,IL, Surp, (1935) 596~597, in prrt os fellove: ".....Ho @ =
; shall,....subject on nlien hold for prosgoution or puaishment to other than
ERGE humone trortnent, prosecute an nlien otherwise then by fair trial before
Al I'I!.'t iﬂmﬁiﬂ. trim-"n'- ; VRS
Comrissionor Nielsen, in his opinion in the Lovin Cose, (United Stetes Y
Turkey), Nielsen's cns cnd Rerort (1937) 688, 704~705, cited in Hockwortys
gep git. Vol 5, p. stotes: 3

e ¥Compleints have often boen mece with respect to improver errests and »

" treotment pending trinls, Intermationsl low requires thot, in connection wit

~ +  the exocution of eriminal leovws, en elien rust be cccorded rights such ae ore

© grented under the love of civilized countries genernlly both to aliens amd

~ nmaticnels, Most important among these ore the requirerents thet there must be o

RS- mmnmmmﬁwzw.uumdmdmﬂum.prohm-

L porson is entitlod tc bo informed of tho chorpe rgainst him, He must be piven
@ recsonably prompt opportunity to defond hirself, He rust not be mistreated =
during his period of imprisonment,® g A

Tho Goneva Convention of 1979 in denling vith priscners of wer, at consider=

" thblo longth, deseribos tho fundomental requirements of n foir triel., In tha
- coso of Rex v, Bosig (Ontorio Court of lppenls) 2 nir..n. 232 (1945) the court

 sunmarizod those provisions (of parts two end throe) ns follows: "This provides
. rules ond roquirements rolating te judieiel hoerinrs cf chorgos _ 4,, '-

~ of wor, for notice being given of the nome ond ronk of tho rrisonor; the plag
- of detontion, ond stotemont of the chargos to the rrotecting: that n :
. prisoner should be compelled to adnit his guilt, rnd he has a
~ advoente of his own choice, ond if necessory, to




“Thoso brief citetions of intormntional lew eloerly 111ustrete mm th
'quﬂrmntnntnfmtﬂnh S

be = Hotives punished without a triel,

. None of these requirementes were met in the hendling of the nccused notd:
In the instant man, not only did the Joponese niliuxm.arnﬂhgin he
‘uscd & falr trinl; but, ns has boen elonrly proven in mningﬁlm
j » there wos nba oly no somblence of o eriminal trial, for the defar
tmﬂnﬂublhhud thot the necoused wns nct oven present,

. ©s = Nntives punishod na spies.

In viow of the fret that thero tms no triel, end in view of
the nctives wore ndmittoedly punished with derth, to prove Furukd
spoeificrtions of Charpge II, it morely romnins to prove thet the matd ¢
punished es spdes, It is nct necessnry to consider whethor the mn tim_ " i
fret epies, nor is it nocossory to consider vhethor they were also cceused oF ©

" punishod for cther nets,

Witness Sakudn tostifiocd thrt by Admirrl Mosudn's corders, a
atterpted to cscnpe were presumcd to bo gullty re sples,
exgerpts from his tostinmony:

_ - "2m, 4, Mniral Mnsudo wmmwmmtwm

 deserted Joluit mami whother thoy intonded to or mot, the rosult

 that thoy would relny
,'-"-I‘M.ll. In your investigrtions, E
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‘Specifically with relation to the cases of Molein nnd Mejkane
_ Major Furukd, ndmittod thnt they wore punished s spies. I quut.g'pnru.
- relevant testimony, ns follows:

®99:' Q. Then plerse state whot you know oomurning the oocse of Melein nﬂ .

_ Majkene

alunu.ialad.n hed ordered Mejkeno to .....sry upon the defense gar:rl.lcn .
lmud.riw'thn infermation to the Imericons, '.l'hnrphmdnnd
thisiess."

9101, Q. Whet wes your opinion in runishment of Meloin end Iajhmanﬂllui 4
were tho lawvs thrt were apnlied?

dseveeThe laws arplied to Melein, the semo ne Mandnla and Leperia, and in g
addition to this srying end the art:lulul in tho Japeneso Criminol Code e ing

end the erticlos in tho militrry scerots protocticn law m h-

tentionnl relaying of inforrrtion to the cnomy. In tho cose of Mejkano, the - =
! Neval Criminel Code, descrtion to the enemy end srying, to the Jepanose Criminel’
B Code ond the erticle eoncorning the intenticnnl roln;r'lnr of inforpation ns H

. tho enemy of the Militnry Scerote Protoction Low....."

From the ruragoinr, it 1s u:l.unr thot tho notdves wore punishod os spies,

. Sinco Furuki wilfully, ond without rrovicus trirl punished them as
- lpiou.thanmadhmhumﬂ ofﬂﬂtﬂmutthalmmmd x 0
B . and is puilty of the spocifications of Charpe II. Tary

D. ﬂnmluﬂm-

R Tho accusod Furuki is puilty of Cherge I, spocifications 1 through 5,
i Tho accusod, Furuki, is pullty of Chergo II, specificetions 1 through 5,
s Violation of the Lavs and Customs of Tar.

The War is over, Tho natives are doad, Is it nocossary to punish this =
defendant? Tho question hag been esked many timos = theore hes been only one
enswor, and thoro cen be only one ansver, Iti-thnamarthntth-mgim.,
tnnuﬂiluandtunlleriniull. Socioty is basod uron a system of law = im

which tho weak as well es tho strong = must be rrotected if life end order "
to continue, The individuelg who violate the lawe of society = whethor

local, stato, or interneti = must be punished, in sceordence with
loew, MMﬁn‘ainmhthrt!frudidmtrminhthaiﬂiﬂdm

tho erime = that individuel end other individuals bolieving thet crimos
punished = tould conrse to respect the lew and would wiolete it without
punishment, The results would be violence, disorder end a threat to the

existonce of soclety :I.tnlf,




ticns areinet 1llegal attack, coused,

uih:nhmﬂnulhﬂofm. :
socioty. gudlty; 1

mum-eomum;pmmi Ea:tzwh“ '!l.'hi'

DAVID
Iiocutennnt, ﬁ!l,
Judge ldvoente,




STATEMENT BY MARSHALLESE (OBSERVERS

Guam, Marianas Islands,
April 18, 1947.

We are very glad to have had the cpportunity to attend the war crimes
trial of Major Hidesaku Furuki, Impcrial Japanese Army, held at Commander
Marianas. We appreciate the invitation of the Navy Department of the United
States and Commander Marianas which permitted us to attend as officlal
observers from the Marshall Islands,

From every standpoint we can say that this trisl was just and right,
and we are very impressed by the fairness with which the trial was handled,

Also, we are very glad to lmow that International Laws and Customs of
VWar can be enforced and are still existing everywhere.

We will be very glad to tell our brothers and friends at home that
justice and righteousness still rule among men and nations, and that

wrongdoers will be punished.
Lejore
LAJORE

Ao Weeeos

BUORN HEINE

D ol el ey
,  MARK JUDA
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I. Summary.

-

3 December 1946,

Former Jaluit Defense Force Army Major FURUKI, Hidesaku.

I exscuted the native criminals who had been sentenced to death by Rear
Admiral MASUDA on orders of Rear Admirsl MASUDA former Commanding Officer
of the JALUIT Defense Force in 1945 as follows:

Guards en route :
and laborers
after the comp-
letion of the

Place where the
native criminals
were incarcerated.

Funber two
hm’.ﬁﬂn Dttllp-

"Exhibit 2 (1) »

1 Numbe
MELEIN : About nm;m-.: " : Bese Transmitting
i i p Station
I0TAL - 13 persons
I1. Developments.

1. I took command of the laborers in fromt of the EMIDJ Battle Head-
quarters about two-thirty in the afternocon.
went to the native criminal stockades. We blindfolded the priscmers, tled
their hands, and put them in the truck. I gave orders to the laborers te
stand watch and see that the natives did not escape.

2. We went toward AINEMAN Island and stopped at a place about 4,000
meters south of the Base Transmitting Station.

3. Iwuﬁnhth:wm.ltmtmuﬁpmmnm
along the road and not to let them enter the coconut grove.
the native criminals myself and going toward the open sea, I had them halt
in the vieinity of the beach,

I loaded them in a truck and

I

g



—

() 5 0O

— |
4Ls I made the native eriminals sit dowm and spoke as follows:

I hed a man who understood Jepanese translate it to the people who
did not understand Jepanese sufficiently:

a. You have been sentenced to death by Rear Admiral MASUDA for
treagon and other serious crimes which you have committed against the state.
(I indicated the crime with which each native was linked,)

bs I will now carry out the order.

¢ce Decause I will give you five mimutes time, if you have any last
mimute will to make or offer your prayers, you may do so0.

5, OHUTA and CHOIOHLE paid, "ile have done a bad thing, there is
nothing we can say, Please apologize for us to Hear Admiral HMASUDA and the
men. Teke & lot of cocomut milk (T.N. to strengthen the body) and win the I
war." The other person mumbled something in the native tongue, but I don't
know what he sald, |

5. About five minutes later I shot the native criminals in the head |
with a pilstol from a distance of about one meter in front of them. I shot
the people who did not die instantly once more.

7. After I had confirmed that the native criminals had ceased
breathing, I called the workers from the road and dug a hole with a spades. |
e untied the ropes, ley the bodies dowm, piled sand upon them, erected a
stone es e prave marker, and offered some flowers from trees in the vieinity.
Then the workers and T saluted the body, prayed for their souls and started |

back, i

8., I went to Rear Admiral MASUDA'S plece and reported that the
axecution hed besn completed.

FURUKY, Hidesalu, Major, IJA.
This statement wae written of my own free will,

3 December 1946,

l
FURUKI, HIDESAKU, Army lajor. ‘
Subscribed to ore me this 3rd day of December 1946. j

E. Lp FIE.ID’ Limhﬂmtrl U'S'H-H-

GH. Limtan&nt, U2 .

Certified to be & true translation of the original Japanese dooument dated
3 December 1946, signed by FURUKI, Hidesaku and witneseed by Lieut, E. L. i

FIELD, and Lieut. E. E. KERRICK.

Ogﬁ"nﬂ..‘%&— Court interpreter

Court interpreter
Court interpreter
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