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- . UNITED STATES PACIFIC FLEET | -
Sartal: - COMMANDER MARIANAS LT 08

MEMORANDUM FOR: Commander in Chief Pmific and United States Pacific Fleet.
Commender Narianas Area,

Subjects Review of the Record of Trial by a Military Gommiuaii&h of
former Rear Admiral Shimpei ASANO, I,J.N., et al,

1
Do

Reference: a) CinCPan/POA Rest., dis, 170150'Dec, 1945, e
b) CinCPec and U,S, PecFlt Staff Imstructions 1947
paragraph 2 H 3 (e¢), ! -
Eneclosures: (A) Record of subject cate (original end three ecopies; one
copy for CinCPacFlt and one copy for Secliev for defivery
= e to United Nations Wer Crimes Commiseion, and one copy
for Commander Warianas).
(B) Proposed setion to be taken by ComMarianss on subject case,
EG) Propogaed action to be taken by CinCPacFlt on subject case,
D) Mlitery Commiseion Order No, 40, rroposed for signature of

Com Marianas.
) Ls In accordance with references (a), (b) and verbal instructions
" of Comnander l'ariancs, this brief, which contains my comments and recormendations,

p ie submitted.

20 TRIAL:

a, Offenses.
CHARGE I - MURDER
epecificatien 1.

In that ASANO, Shimpei, then a captain, IJN, and commandant of the 4lst Naval
Guards, UENO, Chisato, then & surgeon liesutenant commander, IJN, and acting head
medical officer of the 4(lst Naval Guards, NAKASE, Shohichi, then a lieutenant
commender, IJN, and acting executive officer of the 4let Naval Guards, ERIGUCHI,
Takeshi, then a dentist ensign, IJN, ettached to the flst Navel Guards, KOUBAYASHI,
Kazumi, then & corpsman warrant officer, IJN, eattached to the 4lst Naval Guards
and otherg to the relator unkmeown, all attached to the military installations of
the Imperial Japanese llavy, Dublon Islend, Truk Atell, Caroline Islandas, and while
go serving at said militery installations, acting jeintly and in the pursuance of
& common intent, did, each and together, at Dublon Island, Truk Atoll, Caroline
Islande, on or about 20 June 1944, at a time when a state of war existed between
the United States of America, its allies and dependencies, and the Imperial Japan-
ese Empire, willfully, feloniously, with premeditation and malice aforethought,
and without justifiable cause, assault, strike, kill and cause to be killed, by
, behieading with a deadly weapon, to wit, a sword, an American prisoner of war, name
to the relator unknown, sald prisoner of war being then and there held captive by
the armed forces of Japan, this in violation of the law and customs of war,
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sSpecification 2.

In that ASANO, Shimpei, then a captain, IJN, and commandant of the 4lst Naval
Guards, UENO, Chisato, then a surgeon lieutenant commander, IJN, and secting head
medical officer of the 4(lst lavel Guards, NAKASE, Shohichi, then a lieutenant
commander, IJN, and acting exeoutive officer of the 4let Naval Guards, TANAKA,
Sueta, then a leading seaman, IJN, attached to the 4lest Naval Guards, all attached
to the military installations of the Imperial Japanese Navy, Dublon Island, Truk
Atoll,. Caroline Islands, and while so serving at said military installations,
acting jointly with NAGASHINA, Miteuo, then a chief petty officer, IJi, attached
to the 4let Navel Guards, and others to the relator unknown, and in the mursuence
of a common intent, did, each and together, at Dublon Island, Truk Atoll, Carcline
Islands, on or about 20 June 1944, et & time when a state of war existed between
the United States of America, its alllies and dependencies, end the Imperial Japan-
ese Empire, willfully, feloniously, with nremeditation and melice aforethought,
and without justifiable cause, assault, wound, strike, kill, and cause to be killed
by stabbingz with a deadly wespon, to wit, a bayonet, an American prisoner of war,
name to the relator unknown, said prisoner of war being then and there held captive
by the armed forces of Japan, this in violation of the law and customs of war,

CHARGE II - VIOLATION OF THE LA AWD CUSTOMS OF WAR

Specification 1.

In that ASANO, Shimnei, then a captaein, IJN, and commandant of the 4lst Naval
Cuards, UENO, Chisato, then a surgeon lieutenant commander, IJN, and acting head
medical officer of the 4lst Naval Guards, HAKASE, Shohichi, then a lieutenant
commender, IJN, and acting executive officer of the 4lst Naval Guards, KOBAYASHI,
Eazumi, then a corpsman warrant officer, IJN, attached to the flet llaval Guards,
and others to the relator unknown, all attached to the military installations of
the Imperial Jananese Navy, Dublon Island, Truk Atoll, Caroline Islands, and while
go serving at seid military installations, ecting jointly and in the sursuance of
a common intent, did, each and together, at Dublon Island, Truk Atoll, Caroline
Islands, on or about 20 June 194/, at a time when a state of war existed between
the United States of America, its allies and dependencies, and the Imperial Japan=-
ese Empire, willfully, unlawfully, inhumanely, and without justifiable cause,
asseult, strike, mistreat, torture, and abuse, an American prisoner of war, name
to the relater unknown, then and there held captive by the armed forces of Japan,
by conductinz, before a group of Jananese nationals, surgical explorations in and
upon the live body of the said American prisoner of wer, consisting of subcutaneous
cute on the breast, abdomen, scratum, right thigh, and right foot of the said
Americen prisoner of war, this in violation of the law and customs of war,
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Specification 2. {

In that ASANO, Shimpei, then e captain, IJN, commandant of the 4lst Naval
Guards, attached to the military installations of the Imperlal Japanese Navy,
Dublon Island, Truk Atoll, Carcline Islands, and while so serving at said military
installations, did, at Dublon Island, Truk Atoll, Caroline Islands, on or about
20 Jone 1944, at & time when a state of wer existed between the United 3tates of
America, its allles and dependencies, and the Imperial Japanese Empire, unlawfully
disregard and fail to discharge his duty as the commandant of the Llst Naval Guards,
* o control the operations of members of Iiis command and persons subject to his
control and supervision, permitting them to visit cruelties upon, and commlt atroci-
ties -and other offenses, as hereinafter specified, azainst american prisoners of
war, names to the relator unknown, then and there held captive by the armed forces
of Japan, in violation of the law and customs of war:

(a) The inhumane and willful rmistreatment, without justifiable cause, of an

American prisoner of mar, on or about 20 June 1944 by cutting and wounding him :
with instruments exact deseription to the relator unkncwn, at Dublon Island, Truk 2
Atoll, Caroline Islands, by personnel of the 41lst Naval Guards, namely, TUENO, *
Chisato, then a surgeon lieutenant commander, IJN, NAXASE, Shohichd, then a lieu- .
tenant commander, IJN, KODATASHI, Kagzumi, then a corpsman warrant officer, IJN, and )
others to the relator unknown, all attached to, and serving at, the militery in- $
stallations of the Imperial Japanese Navy, Dublon Island, Truk Atoll, Caroline X
Islands. 3
(b) The willful killing, without justifieble cause, cf an imerican prisoner b
of war, on or about 20 June 1944, by beheading with a deadly weapon, to wit, a ¥
sword, at Dublon Island, Truk Atoll, Cercline Islands, by personnel of the 4lst k>
Naval Guards, namely, UENO, Chisato, then a surgeon lieutenant commander, ILJN, 1 |
NAKASE, Shohichi, then a lieutenant commander, IJ, ERIGUCHI, Takeakl, then a g
dentist ensign, IJN, KOBAYASHI, Haguml, then a corpsman warrant officer, IJN, and ¢

others to the relator unimmown, all attached to and serving at the military instale-
lations of the Imperial Japenese Navy, Dublon-Island, Truk Atcll, Carcline Islands,

(¢) The willful killing, without justifiable cause, of an American prisoner
of war, on or about 20 June 1944, by stabbing with a deadly weapon, to wit, a
bayonet, at Dublon Island, Truk atoll, Caroline Islands, by personnel of the 4lst
Naval Guards, namely, UENO, Chisato, then a surgeon lieutenant commander, 1JN,
NAKASE, Shohichi, then a lieutenant commander, ITN, NAG.SHINA, Nitsuo, then a chiefl
petty officer, IJN, TANAKA, Sueta, then a leading seaman, IJN, and others to the
relator unknown, all attached to and serving at the military installations of the
Imperial Japanese Navy, Dublon Island, Truk Atoll, Caroline Islands,

-3
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Specification 3.

In that ASANC, Shimpel, then a captain, IJH, commandant of the 4let Naval
Guards, attached to the militery installations of the Imperial Japanese Navy,
Dublon Ieland, Truk Atoll, Caroline Islands, and while so serving at said militery
installations, did, at Dublon Ialand, Truk Atell, Caroline Islands, on or about
20 June 1944, at a time when a ptate of war existed between the United States of
America, its allies and dependencies, and the Imperial Japanese Empire, unlawfully
disregard and fail to discharge hir duty as the commandant of the 4lst Naval
Guards, to take such measures as were within his power and appropriate in the ecir-
cumstances to protect American prisoners of war, names to the relator unknown,
then and there Leld captive by the armed forces of Japan under his command and
subject to his control and superviesion, as it was his duty to do, in that he per-
mitted the visiting of eruelties upon and the commission of atrocities and other
offenses, as hereinafter specified, ageinst said American prisoners of war, by
members of hie command, and persons subject to his contrel and supervieion, in
violation of the law and customs of war:

(a) The inhumane end willful mistreatment, without justifisble cause, of
an American prisoner of war, on or about 20 June 1944, by cutting and wounding him
with instruments, exact description to the relator unknown, at Dublon Ieland, Truk
toll, Caroline Islaende, by personnel of the 4lst Navel Guards, attached to and
serving ot the military installations of the Imperial Jananese Navy, Dublén Island,
Truk Atoll,

(b) The willful killing, without justifiable cauce, of an Americsn prisoner
of war, on or about 20 June 1944, by beheading with a deadly weapon, to wit, a
sword, at Dublon Island, Truk Atoll, Caroline Islands, by personuel of the 4lst
Naval Cuards, attached to and serving at the military installations of the Imperial
Japaneze Navy, Dublon Island, Truk Atell, Ceroline Islands.

(e) The willful killing, without justifiable cause, of an American prisoner
of war, on or about 20 June 1944, by stebbing with a deadly weapom, to wit, a
bayonet, at Dublon Island, Truk Atoll, Carolime Islande, by personnel of the /lst
Navel Guards, attached to and gerving at the military installations of the
Imperiel Japaneee lavy, Dublon Islapd, Truk Atoll, Ceroline Islaids,
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Specification 4.

In that UENO, Chisato, then a surgeon lieutenant commander, IJN, and acting
head medical officer of the 4lst Naval Guards, attached to the military installa-
tions of the Imperial Japanese Navy, Dublon Island, Truk Atell, Caroline Islands,
and while so serving with said 4lst Navel Guards, did, at Dublon Island, Truk
Atoll, Caroline Islands, on or about 20 Jume 1944, at a time when a state of war
existed between the United States of America, its allies and dependencies, and the
Imperial Japanese Empire, unlawfully disregard and fail to discharge his duty as
the acting head medical officer of the said 4lst Naval Guards, to take such measures
as were in his power and appropriate under the circumstances, to protect two
American prisomers of war, names to the relator unknown, them held captive by
the armed forces of Japan, and then and there in the custody of the said UENO,
at Dublon Island, Truk Atoll, Caroline Islands, as it was his duty to do, in that
he permitted the willful killing, without justifiable cause, on or about 20 Jume
1944, by persomnel of the 4lst Naval Guards, of one of said Americam prisomers of
wer by beheading and one of said American prisomers of war by stabbing, this in
violation of the law and customs of war,

b, Pleas, to Charges and Specifications by individual

accused:
ASANO, Shimpedl:

CHARGE I - Not Guilty Rep. 6
Specification 1 = Not Guilty R.p. 6
Specification 2 - Not Gu:lJ._tr R.p. 6

CHARGE II -  Not Guilty R.p. 6

Specification 1 - Not Guilty R.p. 6
Specification 2 = Not Guilty Repe 6
Spooificltiun 3 - Not Guilty R.p' 6

NAXASE, Jhobdchd:
CHARGE I - Hot Guilty (R.p. 6
Specification 1 - Not Guilty Repe 6
Specification 2 = Not Guilty Rep. 6

CHARGE II - Not Guilty {n.p. ?;
Specification 1 = Not Guilty 6

R.p.

B T B el T
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i URNO. Ghisate: : 1
|
CHARGE I - Not Guilty (R.p. 7 :
Specification 1 - Not Guilty Rep. 7 |
Specification 2 - Not Guilty Repe 7
CHARGE II -  Not Guilty (R.p. 7 ;
Speeification 1 - Not Guilty R.p. 7 |
\ Specification 4 - Not Guilty  (R.p. ;
ERIGUCHI. Takeahi: |
CHARGE I -  Not Guilty R.pe 7;
Specification 1 -~ Not Guilty Repe 7
EOBATASHI, Kazumi: |
CHARGE I - Not Guilty  (R.p. 7 *
Specification 1 - Not Guilty Rep. 7
CHARGE II - Not Guilty Repe 7
Specification 1 = Not Guilty Repe 7
IANAKA, Sugta:
CHARGE I - Not Guilty Repe s;
! Specification 2 = Not Guilty  (R.p. ;
0 Findings, on Charges and Specifications with reference to : '
each accused: 1.
\SANO, Shimpal:
CHARGE I - Guilty R.p. 362 |
Specification 1 = Proved Repe 362
Specification 2 = Proved R.p. 362
CHARGE II - Cuilty R.p. 363
Specification 1 = Proved in part R.pe 362

Proved except the
i words "NAKASE, Shohichi, then a lieutenant
commander, IJN, and acting executive officer of
the jlst Naval Guards, KOBAYASHI, Kagumi, then
& corpssan warrant officer, IJN, attached to the
4lst Naval Guards," which words are not proved,

S
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Specification 1 - Proved in Part R.p. 363
Proved except the words "NAKASE, Shohichi, them
a lieutenant commander, IJN, and acting executive i
officer of the 4lst Naval Guards, KOBAYASHI, Eagumi,
then a corpesman warrant officer, IJN, attached to the
4f1st Navel Guards,® which words are not proved.

Serial: ), COMMANDER MARIANAS
Subjects Review of the Record of Trial by a Military Commission of
former Rear Admiral Shimpei ASANO, I.J,N., et al.
Specification 2 - Proved R.p. 363 {
Specification 3 - Proved R.p. 363)° |
NAKASE, Sholchd: .
]
CHARGE I - Guilty R.p. 363 1
Specification 1 - Proved R.p. 363 |
Specification 2 - Proved (Rep. 363
CHARGE II - Hot Guilty {E.p- 363
Specification 1 - Not Proved R.p. 363
|
UENO, Chisati: "-
j
CHARGE I - Guilty R.p. 363 -Z
Specification 1 - Proved R.p. 363 i
Specification 2 - Proved R.p. 363 |
3
CHARGE II = Cuilty R.p. 363 4

S, ST S S SR

Specification 4 - Proved (R.p. 363)
ERIGUCHI, Takeshi: |
CHARGE I - Guilty Repe 363 1
Specification 1 - Proved R.p. 363 )
EOBAYASHI, Kazund: %
CHARGE I - Guilty R.p. 363
Specification 1 - Proved R.pe. 363
CHARGE II - Not Cuilty {R..p. 363
Specification 1 - Not Proved R.pl 363
TANAKA, Sucts:
[
CHARGE I - Guilty R’--p' 363
/ Specification 2 - Proved R.p. 363

«7e
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Subject: Review of the Record of Trial by a Military Commission of
former Rear Admiral Shimpei ASAND, I.J.N., et al.
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d. tences:
ASANO, Shimpei Death by hanging R.p. 369
NAKASE, Shohichi Life imprisonment R.p. 369
UEND, Chisato . Death by hanging R.ps 369
ERIGUCHI, Takeshi Death by hanging R.p. 369
KOBAYASHI, Kazumi Life Imprisonment R.p. 369
TANAKA, Sueta Death by hanging R.p. 369
es Maximum Sentence:
Death

f, Convening Authoritys

Rear Admiral C. A. POWNALL,
United States Navy,
The Commander Marianas Area.

g. Place o ials

The auditorium, Headquarters, Commander Marianas,
Guam, Marianas Islands. (R.p. 1)

he Date of Trial:

22 September 1947 to 24 October 1947.
Arraignment: 22 September 1947 (R.g. 6, 7, 8)
Sentenced 24 October 1947 (R.p. 369

3s FORMAL MATTERS:
a. Authority for the Commission to act.

Commission was ordered convened 1 March 1947, or as soon there-
after as practicable by the Commander Marianas Area pursuant to authority inherent
in a Military Commander and as authorized by the Commander in Chief, United States
Pacific Fleet and Pacific Ocean Areas, (CinCPac Conf. serial 0558 of 8 March 1946)
and Military Governor of the Pacific Ocean Area and by the Judge Advocate General
of the Navy (JAG Secret desp., 311730 July 1946). The trial was held under authority

i
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former Rear Adwiral Shimpei ASANO, I.J.N,, et al,
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of Naval Courts and Boards, except that the Commission was parmitted to relax the
rules of Naval Courte to meet the necessities of the trial and use the rules of

evidence and procedure promulgated by the Supreme Commander for the Allied Powers :'|

ummﬂmwmmm dated 5 December :
1945, and modifications of, as necessary to obtain justice.

B. All members of the Commiesion were present throughout the ,
trial,

¥ ¢, All members of the Commiseion, judge advocates, reporters,
interpreters and witnesses were sworn (R.p. 1, 4(a), 11). NOTE: Page mumbers
of mmierous witnesses not here given,

d. The charges and specifications were shown to have been
served on the acoused om 21 July 1947 (R.p. 4(a)).

e, The acocused were represented by counsel of their own

choice (LF- 1}-
f. The mocused challenged the following members of the 2
commisaiont 4
(1) Ideutenant Commander Bradner W. Lee, Jr., USHR, on :
the grounds that: 3 ;L

(a) he was a member of the Staff of the Director
of War Crimee, Commander Marianas, during the period of time when this
case was being investigated and

(b) that he sat as a member of the Military Commission
which tried IWANAMI, Hiroshi, et al, for crimes which occurred at the Forty-
first Naval Guard Unit, a unit to which all the accused in this case were
attached. It was pointed out that two of the accused in the pres
UENO and NAEASE, appeared as witnesses in the INANAMI, et

(2) Ideutemant Colonel Vietoer J. Garbarino, USA, Iieutenant
Colonel Henry K, Roscoe, USA, and Rear Admiral Arthur G, Robinson, USN, on the
grounds that:

(a) they sat as members on the Military Commiseion

which tried IWANANI, et al, upcn charges based on crimes committed at the
Forty-first Naval Guard Unit during the periocd from Jammary 1944 to July 1944.

5
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(b) during the IWANAMI, et al, trial two of the
accused in the present case, UENO and NAKASE, appeared as witnesses,

(c) there had been testimony in the IWANAMI, et al,
trial that the accused UENO (in the present case) had been acting head
medical officer of the Forty-first Naval Guard Unit and the accused NAKASE
(in the present case) had been the acting executive officer of that unit
when the crimes alleged in that case occurred at the Forty-first Naval
Guard Unit, and

(d) all of the accused in the present trial were
members of the Forty-first Naval Guard Unit at the time the crimes alleged
in the INANAMI, et al, trial occurred (R.p. 2, 3, 4, 4(a)).

Each of the challenged members replied and acknowledged that the
statements of defense counsel were substantially correct but that they could try
the present case without prejudice or partiality (R.p. 2, 3, 4, 4(a)).

Lieutenant Commander Lee further stated that although he was a member of the Staff
of the Director of War Crimes, Pacific Fleet, he had not personally investigated
or been interested in the pending case (R.p. 2).

The commission properly denied the challenges KS;I:. 388 N.C. & B.
1937 and JAG's desp. 101635 July 1946). .

g« The accused in effect objected to the charges and
specifications (R.p. 4(a), Prefix I, J, K) on the following grounds:

Objection 1l: That the charges and specifications are vague and indefinite
in that they allege a violation of the law and customs of war but do not state
the specific law or customs that are violated.

ection 2t That specifications 1 and 2 of Charge I and specification 1

of Charge II use contradictory language in that each of these specifications

allege that the accused were "acting jointly" and "did each and together"®,

Objection 3: That specifications 1 and 2 of Charge I and specification 1
of Charge II are too indefinite in that they allege that the accused, tagether
with others, performed various acts but do not set forth by whom each particular
act was committed.

B U008 Crop Rt R LT
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Ohisction 4t That the offemse set forth in specification 1 of Charge IT is of
a different nature than those set forth im specifications 2, 3, and 4 of this
charge and therefore is improperly included under the same charge.

$ That specifications 2 and 3 of Charge II state ocne offense and
are ore duplicative and that specifications 2, 3, and 4 of Charge II are
duplicative of specifications 1 and 2 of Charge I,

Objegtion &t That the accused are being improperly tried in joinder,

¢ That the prosecution had used improper pleading im joining the
accused with "others to the relator wnknown.®

t That the alleged offenses were committed more than two years
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however, the names of third persons cannot be

»
in some cases,

¢ It was not improper to join the accused with “others

ascertained, it is sufficlent,
to the jurars aforesaid unknown,
Vol. I, page 1543. 27 American Jurisprudence,

to the relator unknown,
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former Rear Admiral Shimpei ASANO, I.J.N., et al.

unm-mumorunutynmmnmnwmtm.num
mmmu-ndjwurthpruumu-tm, it 4s proper to aver that
tmuﬂmuth-ummumhonnrumuuhnumnmm.'
Citing Durland v, United States, 161 U.8. 306; Coffin v, United States, 156 U.S.

:
5
$

Vol, h P 5; and Potsdam Declaration
for purder under Federal law (18 USC . 581), An indictment for any

drmmimm-wduﬁwhtwﬂ-twtmiiwwﬂuﬂtow
statute of limitations (18 U 8 C A, Sec. 58la).

The action of the commission in overruling all objections was,
in my opinion, correct.

h. mmrmmm-mWMMumrm
and technically correct {R-P- 5}-

1. The acoused were properly arraigned (R.p. 6, 7, 8).

he MOZTIONS AND FLEAS:

a. The accused made a plea to the jurisdiction (R.p. 5, Prefix M)
in effect on the following grounds:

B

2., The commission had no jurisdiction over the following five
accused: UENO, NAKASE, ERIGUCHI, KOBAYASHI, and TANAKA because they had
been demobilised and mever properly extradited.

3. mtww.ummmmmm
numuiww:um-mihqw“rwmtrmduﬂml
mittdou‘rmkpriurtoththn“thtm_lmdnhhlﬂim

L control.

we i plll a =
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4. The Commission lacks jurisdiction of the offense of
Murder alleged in specifications 1 and 2 of Charge I on the ground that

common lsw murder is alleged and there are no common law offenses against
I the United States.

5« That Neglect of Duty (specifications 2, 3, and 4 of Charge
1I) 48 not a crime,

The plea to the jurisdiction was, in my on, properly
denied (R.p. 5) for the reasons stated in paragraph 6(a) below.

b ek R W L

b, The accused made a plea in bar of trial (R.p. 5, Prefix N)
on the ground that the alleged offenses had taken place more than years

before the date of the charges and specifications and were therefore barred by
the statute of limitations,

The plea in bar of trial was, in my opinion, properly denied 5
(R.p. 5) for the reasons stated in comment on Objection 8 in sub-paragraph 3g
.h“.

¢, The accused all pleaded "Not Guilty" to all charges and
specifications (R.p. 6, 7, 8). .

d. At the close of the prosecution's case, a motion for a
directed acquittal for the accused ASANO, NAKASE, and KOBAYASHI was made by
defense comnsel (R.p. 224, App. X, Y, Z) on the ground that the prosecution had
not proved the guilt of these accused beyond a reasonable doubt.

This motion was, in my opinion, properly demied (R.p. 224).
"Nhere there is any evidence reasonably tending to show guilt, it is mot errer
to deny a motion to direct an acquittal." Underhill's Criminal Evidence, Fourth
Bdition, Sec. 483. Argument of counsel in support of the motion (App. X, Y, Z)
does not indicate that a specific request was made for an acquittal on Charge II
as to the accused KOBAYASHI but rather was a request for a general acquittal on
both charges.

e, At the close of the prosecution's case, defense coungel made
pleas in abatement on behalf of all accused on the grounds that (1) the military
commission had improperly allowed into evidence, the unverified statements of the
acoused ERIGUCHI, UENO and TANAKA and also the unverified statement of NAGASHINA,
“(Rop. 225, App. Ak), (2) the prosecution witness, Lisutenant (jg) Frederick P,
Tremayne, lacked authorisation to take these statements (R.p. 225, App. BB), (3)
the statements were unswora (R.p. 226, App. CC). -
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These pleas were, in my uph.'l.n, properly denied (R.p. 225, 226),
The statements of the accused ERIGUCHEI, UENO and TANAKA were admissions of guilt
and therefore confessions. Being umfnd.nll it was not necessary that they be
verified. 'hmﬁm‘tmauuthhth:emﬂﬂllmmm
confession imvolantary,..." (Wharton's Criminal Evidemce, Vol, 2, au. 629). The
Commission was within its rights in adaitting the wasworn mt-tut mm
NMitsuo under the relaxed provisions of the SCAP Regulations (Para 5(d)(1)(d)), which
it was authorised by the precept to use.

"~ £. At the close of the prosecution's case, defense counsel in
qffect made a motion to strike from the record the statements of NAGASHINMA, ERIGUCHI,
UENO and TANAKA on the ground that affidavits are not proper -dlildmhprm
controverted facts material to the issuwe, (R.p. 266, App. DD).

This motion was properly denied, The statements were properly
admissible on the grounds set forth in "e" above,

g. A motion (R.p. 226, App. EE) was made on behalf of all accused
for a mistrial on the ground that the statement of NAGASHIMA, Mitsuo had been im-
properly admitted into evidence.

This motion was properly denled (R,p., 226) for the reason above
atated,

h, Defense counsel requested (R,p. 226, App. FF) that the com-
migsion issue a writ of habeas corpus ad testificandum to secure the presence of
NAGASHIMA, Mitsuo who at the time was confined in Matsusawa Psychiatric Hospital,

Japan,

This request was, in my opinion, properly denied (R.p. 226).
The military ecsmission had no jurisdietion to test the legal process, if any,
by which NAGASHINA was confined to a mental imstitution im Japan, _

i. During the course of the testimony by the various acocused,

defense counsel made in sbatement im behalf of accused ASANO (R.p, 315,
3%, WM, App. PP), accused UENO (R.p. 339, 357, App. ou. . QQ), accused
NAKASE (R.p. 357, App. ll], sccused ERIGUCHI (R.p, 296, App. LL unnd

KOBAYASHI l.p. 315, App. MN) on the ground of misjoinder of plrtil.ll.

These pleas were, in my opinion, all properly demied by the
commission (R.p. 296, 315, 399, 351'] for reasons stated in comment on Objection
6 to the charges and specifications above,

.
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4. Also during the course of the testimony of all the acoused, | }
defense counsel made motions many times to strike evidence from the record on.the !
ground that an accused was testifying against one or more of his co-defendants.

These motions were all properly denied by the commission, .28 U 8 C A See, 632
(Right of an accused to testify, at his owm request, inm trials in the United States
courts, territorial courts, and courts-martial, ete.) has been interpreted by the
courts as enabling one defendant to be a competent witmess for or against a co-
defendant, "When a defendant chooses to testify, it does not matter whether his

i | testimony is for or against himself or for or against a co-defendant,” (Notes on
decisions under 28 U S C A, Sec, 632, citing Wolfain v, U.S. (La. 1900) 101F430,

41 C.C.A. 422, Certiorari denied (1901) 21 S, Ct, 919, 180 U.S, 637, 45 L. Ed. 710).

5. EVIDENCE: Briefly summarised the competent evidence is to the

a. For the prosecution,

+  On or about 20 June 1944, tﬁhu'imprilmlrlnfurm
in the custody of the 4{lst Naval Guards of the Imperial Japanese “avy on Dublon
m h“ 1“]-1 ml,i 4‘7, m' 15‘6’ m’ 197’ m’ w" m- ﬁ, m. !]. M
Adniral ASANO was commanding officer of the 4lst Naval Guards at this time (R.p.

3, 341, 342), Lientenant Commander NAKASE was mcting executive officer
of the 4lst Naval Guards at this time (R,p, 49, 90, 293, 324), Lieutenant Com=
mander UENO was the acting head medical officer of the 4lst Naval Guards at this
time {R-p. ﬂ, ‘6' *, m' m’ ZTU', m' 3251 M}l The two American prisopers
of war had, according to Japanese witnesses, survived a bombing by American planes
of their place of confinement on Dublon Island on about 17 Junme 1944, in whiech
bombing three other American prisoners had died (R.p. 280, 325, 344). A day or so |
following this bombing the acoused UENO had a conversation with the accused ASANO,
in which the accused UENO requested permission to perform an operatioen upon the
two prisoners (R-P' mzl m; 336] by 345, 350)., The accused ASANO authorised
the accused UENO to operate on the two prisoners of war., The operation which the
UENO intended to perform on the two prisoners, and did perform on ohe of
_was not for their benefit (R.p. 55, 123, 124), but was to be an educational
operation for the benefit of the younger surgeon officers (R.p. 55, 336, 350).
Subsequent to the conversation between accused UENO and ASANO, relative to an
operation on the prisoners, the two American prisoners of war were executed (R.p.
99, 155, 169, 188, 199, 252, 265, 270), as hereafter indicated. The acoused ASANO
in effect directed the disposal of the two prisomers (R.p. 56, 59, 73, 81, et seq.,
125, 264, 313, Exh, 2, Bxh, 4(3), Exh. 6, Bxh, 8), Aoccused UENO, assuming that the
diredtive was from ASANO (R.p. 300), informed Surgeon Lieutenant KINOSHITA that he

{
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had been ordered to dispose of the two prisoners by the Executive Officer and was
going to operate on the prisoners, and that the operation would be of some edu-
cational value (R.p. 47), and further he was going to perform research on them (R.p.
ng the two priscmers to the battle dres-
the operations on them (R.p. 47). KINO-
» t the prisoners frem
place of eonfinement to the battle dressing station (R.p. 49. 167). One of
the shelter (battle dressing station) and
was left outside (R.p. 49, 168, 200).
nce of the accused KOBAYASHI and other mem-
bers of the mediecal unit, operated on the one prisoner. The right toe nail was
removed (R.p. 50, 122, 140), the right thigh was incised and the femoral artery
exposed , the test was incised (R.p. 52, 289, 311)
an incigion was made in the abdomen (R,.p. 53’ 9‘7, 1&0},
right breast (R.p. 54, 98, 270). This surgery was
not performed for the benefit of the prisoner but for the purpose of research
(R.p. 55, 124). While the operation was in progress, accused UENO went outside
the battle dressing station and gave orders to NAGASHIMA to "take care of" the
prisoner who was left outside the battle dressing station (Exh, 2), This
prisoner, the first to be executed (the ome ), was thereupon taken to a
spot near the sick bay and executed by bayonetting TANAKA and four or five
others (R.p. 14, 169, 188, 189, 199, 252, Exh, 2, Exh, 4). Acoused TANAKA was
told by NAGASHIMA, at the scene of the execution of this prisoner, that he,
_w,mmmwmcmormmmhwunm“ru
\ of the prisoner (R,p, 259, 264), NAGASEINMA, the pemior petty officer im
charge of the sceme of the first execution, was ordered by accused NAKASE to dispose
of this prisoner (R.p. 264, Exh. 2). Acoused NAKASE was present at this execution
(R,p, 199, 206, Exh, 6). The prisoner who had been operated upon, the second to be
exsouted, was on the order of UENO (R.p. 16, 294) taken to the scene of the first
execution and exscuted by beheading with a sword by accused ERIGUCHI (R.p. 17, 59,
99, 270, 295, Exh, 6) on the order of accused UENO (R.p. 57, 59, 270, Exh, 6, R.p.
294). Acoused KOBAYASHI, who was present at the sceme of the second execution,
showed accused ERIGUCHI how to behead the prisomer (R.p, 18, 39, 155, Exh, 6
Exh, 8). Acoused ASANO was present at the beheading of the seoond prisomer (R.p.
58, 59, 82, et seq., Exh, 6),

The above is sumarised as follows:

' _Accused ASANO, UENO, NAKASE, ERIGUCHI
; .~ and acting together on ar about 20 June 1944 illegally killed one
American prisoner of war on Dublon Island, Truk Atoll, by beheading him with a

sword,

%

-17-

e AR L T b s e e ;




417-19(4) UNITED STATES PACIFIC FLEET 1
02-JDM-{ 0k COMMANDER MARIANAS '.

Subject: Review of the Record of Trial by a Military Commission of i
ormer Rear Admiral Shimpei ASANO, I.J.N., et al. 1
3

n------ﬁ.------------‘-.----------

_Accused ASANO, UENO, NAKASE and TANAKA

As_%ko Specification 2 of Charge L,
mmw&wnummlmlﬁkmmmmﬁmﬂm
of war on Dublon Island, Trak Atoll, by bayonetiing.

u_W%.M“mwth:mlm
at Dublon Island, Truk Atoll, pistreated and tortured ome American

prisoper of war. umdlam“mmumrhfmmtuttothqu
mistreatment of the prisoner, !h-umm-ﬂmmtmmw-
i{n this operation. Although there was evidence that the accused KOBAYASHI

pated
mmlph,thm-lmunrdtunhm ie
thmonl-w-ﬂthmnmnwiumnlhkincourtmtanhtiﬂthmte.

_Acoused ASANO, the' Commandant of the 4lst
Naval Guards, Mrmuu:mm-urmm.mdum
md.tmtimponitﬂllth-,uqr-bmtmmulm, at Dublon Island, Truk
Am.wwmmmmwnﬂmmnwmt
one of the prisomers.

b. For the Defense.

mm:mnmmuuummpmwmm,
the senior petty officer (R.p. 252). Accused TANAKA acted wpon superior orders
(Rop. 252, 260). Accused ASANO was on an inspection tour of defemses at Mal Jima
HMJMumWﬂmmMM[B.p. 237)., Accused ASANO was mot at
m“mnhmmmhﬁb;hu‘nutmwmm(n.p.m,

253). 5

in
testimony, as follows, hm-mm-ﬂthw—dﬂtm.
acted on superior orders (R.p. 260). When first ordered to execute the prisoner,
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accused TANAKA refused (R.p, 259). Acoused ERIGUCHI acted on superior orders

(R.ps 252, 260), Accused KOBAYASHI felt operation on prisomer was to be a "normal®
one (R.p. 243, 240). Accused KOBAYASHI took no part in the operation on priscmer
(R.p. 241) and d4d not show anyone how to behead the prisomer (R.p. 242). Operation
on prisoner by acoused UENO was for following reasons: to correet a paronychial
condition of the right big toe (B.p. 287); right thigh was inocised and femoral
artery exposed in order to make a sulpha injection as treatment for the paronychial
condition of right big toe” (R.p. 288); right testicle was incised to examine and
determine if other (missing) testicle was undescenmded (E,p. 311); abdomen was cut
open to determine whether prisoner had suffered any internal effects from bombing
(R.p. 290). Accused UENO did not incise the right breast of prisoner (R.p. 291).
Accused NAKASE had no knowledge of the operatiom performed on the prisomer (R.p.
328, 330), Accused NAKASE did not relay any order from the commanding officer to
the head medical officer to dispose of the prisonmers (R.p. 328). Acoused NAKASE
NAGASHTMA to dispose of the prisoners (R.p. 331). Acoused NAKASE was
when accused TANAKA executed a prisomer (R.p, 331). Accused ASANO did
sue an order for the disposal of the two prisoners (B,p. 346)., Accused ASANO
t give acoused UENO permission to perform an experimental operation and dis-
on the prisomers (R.p. 351). Accused ASANO was not present at the scene
beheading of the American prisoner of war by ERIGUCHI (R.p. 346).

{311
FELSE
el

R

th

6. RISCUSSION:
a. As to jurisdiction:

Express aunthority to appoint military commissions to try war
eriminals was delegated to the Commander Marisnas Area by the Commander in Chief,
United States Pacific Fleet, in his confidential letter serial 0558, dated £ March
1946. Further, it appears that such authority is inherent in a Military Commander.
(Appendix Dy N.C, & B.; Yamashita v, Styer, 327 0.8, 1).

The accused made a plea to the jurisdiction as imdiecated in
paragraph 4(a)(1) and 4(a)(3) above, It is well established that a military
commission convened by authority of the Commander in Chief, Pacific and U, 8.
Pacific Fleet, and/or any military commander has jurisdiction to try war erimes
and acoused war oriminals (Yamashita v, Styer, 327 U.S. 1; Appendix D, N.C, & B;
Seclay Ltr, re War Crimes, dated 13 Jan. 1945, and CinC U.S. Pacifie 1tr,
serial 2812, dated 6 Apr. 1945).
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The plea referred to in paragraph 4(a)(2) that the Scemiseion
bad no jurisdiction since certain of the accused were not properly extradited can-
not be maintained for the Potsdam Declaration of 26 July 1945 provided that "stern
justice shall be meted out to all war criminals." The laws of the respective
nations relative to the extradition of eriminals genmerally are not applicable in
the case of war oriminals, This is covered in the report of State War-Navy
Coordinating Subcommittee for the Far East dated 12 September 1945 and subsequently i

| issued instructions by the Joint Chiefs of Staff to SCAP, The relative instructions
= to SCAP were implemented in his Legal Section Memorandum dated 22 June 1946 which
in effect provide that any command outside of the Far Bast Theater may obtain sus-
pected war eriminals by sulmitting a request therefor, including in the request (a)
the name and address of suspected war eriminals; (b) the name of command making
request; (¢) information which constitutes basis for request; and (d) place where
suspected war criminal is to be tried, Paragraph 3 of the precept gave the commis-
sion jurisdiction of the accused.

The plea referred to in paragraph 4(a)(4) cannot be supported
for the law alleged to have been violated is the law and customs of war forbiddiag
the murder or mistreatment of prisoners of war =- not any particular statute of the
United States. Article 23(c) of the Hague Convention of 18 October 1907 provides:
"It is especially forbidden to kill or wound an enemy who, having laid down his
ams, or no longer having any means of defense, has surrendered at discretion,”

The plea referred to in paragraph 4(a)(5) is without merit in
that it maintains that Negleot of Duty (specifications 2, 3, and 4 of Charge II)
is not a erime. It has been recognised that the law of war places an affirmative -
duty upon responsible officers to protect prisoners of war,  Mr, Chief Justice I
Stone in delivering the opinion of the Supreme Court of the U, S, in the Yamashita
v, Styer case stated, "The law of war presupposes that its violation is to be
avoided through the control of the operations of war by commanders who are to some
extent responsible for their subordinates." (Yamashita v, Styer, 327 U,8, 1),

ha As to Procedure:

(1) Selection of the Commission followed the approved practice
of including Army, Havy and Marine Corps officers as members of the commission
(see my memorandum dated 20 February 1946 in the case of Colomel OISHI, et al).
Prosecution and defense counsel were duly authorised and appointed by the convening
anthority, :

I ' -
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\ (2) The proceedings of the commission, as authorised in the
precept, were governed by the provisions of Naval Courts and Boards, except that
the commission was permitted to relax the rules for naval courts to meet neces~
sities., The rules of evidence and procedure, issued and promulgated by the
ﬂwﬂo-ndnr.rthuﬂlidrm{m 500, 5 Dec 1945 A.G. 00045), were
authorized for use as necessary to obtain justice,

— (3) The accused were advised of and mccorded all rights
pres .

5 (4) T™he death sentences adjudged as to the accused ASANO,
UENO, ERIGUCHI &nd TANAKA were returned upon conourrence of two-thirds or more
of the members of the commission,

(5) The sentences are legal,
ce As to Evidence:

There is sufficient competent evidence to support the
comnission's findings "proved"™ and "guilty" relative to all the accused, In
connection with the conviction of accused ASANO on specification 2 of Charge I
and specification 1 of Charge II, it is pointed out that the record contains
little direct evidence to utnhli.lh an overt act on his part relative to the
offenses alleged, There is however strong circumstantiasl evidence to support
the commission's findings,

The commission's findings of "not proved" on specification

{ 1 of Charge II and "not guilty" on Charge II as to the accused KOBAYASHI can be
supported on the theory that the members of the commission in weighing the evi-
dence believed that the record contained no positive affirmative evidence that
EKOBAYASHI had knowledge of the unlawful nature of the operation performed upon
the prisoner prior to, or at the time, he participated, The commission's findings
of "not proved® on lptciﬁ.ut:l.nn 1 of Charge II and "not guilty” on Charge II as to
the acoused NHAKASE is supportable on the grounds of reasonable doubt as the record
contains only meager evidence, which was controverted by the defemse, to the effect
that NAKASE knew of, or participated in, the unlawful operation performed on the
prisoner by the accused UENO,

There are, as to be expected, mmerous conflicts in the evi-
dence throughout the record. Certain of the accmsed took the stand in their
own defense and flatly denied alleged guilt om their part., It is the duty of the
members of the commission, in their capacities as jurors, to weigh the evidence
i (Sec. 304, N.C, & B,), There is nothing contained in the record to establish that

2l
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any member failed to apply the re rules governing the weighing of evidence
{B:::. 304 end following, N.C, & B,), or exceeded their allowed discretion im this
matter.,

d. As to Sentence:

Defendants ASANO, UENO, ERIGUCHI and TANAKA were sentenced
to death by hanging. Defendants NAKASE and EOBAYASHI were sentenced to life im-
prisomment, ASANO, NAKASE and UENO were convicted of the murder of the same two
American prisoners of war, ERIGUCHI, KOBAYASHI and TANAKA were convicted of the
murder of one American prisoner of war each., Considering these faots alone there
appears to be a disparity in the severity of the sentences, as NAKASE, who was
found guilty of two murders, was sentenced to life imprisonment, whereas, TANAKA
and ERIGUCHI who were convicted of one murder each were sentenced to be hanged.

The sentences adjudged by the commission are in all instances
legal. "All wer crimes are subject to the death penalty although a lesser penalty
may be imposed**** (Para 357, War Department Basic Field Manual, FM 27-10). What
punishment should be adjudged is, in the first instance, a matter for consideration
of the members of the commission and the commission is expected to adjudge an
adequate sentence in the cases of all individuals convicted,

In previous reviews of sgimilar war erimes cases, under dates
of 25 June 1946 and 27 July 1946, the undersigned pointed out that "In a war crime
of this nature it is generally true that it is committed by individuals in several
different echelons of command, ranks and rates. Thus an important question is posed
as to what should be the quantum of punisiment adjudged in the respective cases of
the individuals concerned, For the answer to this question there are few precedents
to which a commission can turn for guidance, In faect, the precedents are now being
establighed in the war crimes trials beimg tried througheut the werld. In the
absence of an established policy by higher authority as to an appropriate sehedule
of punishments, commissions must rely upon their own judgment in determining what
is a just punishment in a particular case, Commissions are in effect authorised
to do this by the provisions of paragraph 345.1 of FM 27-10." The substance of
this statement is applicable to this case.

el
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is ny belief that acoused ERIGUCHI, who was at the time of the offense a dentist
ensign, and TANAKA, who was at that time a leading seaman, each illegally executed
‘ an American prisoner of war in obedience to superior orders., They were the ones
who performed the immediate acts which brought about the deaths of the two prisoners.
ERIGUCHI beheaded one priseoner with a sword and TANAKA was the first man in a
bayonetting squad to bayonet the other priscmer. There is nothing to indicate that
the conduct of either of them was aggravated, that is, there is no indication that
either of them held any personal malice toward the prisomers executed, or that im
performing their respective parts in the executions unduly tormented, abused or
maltreated the prisoners. There is, however, some evidence to the effect that they
may have volunteered to perform the executions.

l'au.; comparison, a tabulation of sentences adjudged by commis-
sions in this area in similar murder cases involving inferior officers and men,
together with the Secretary of the Navy's action thereon follows:

Hame and Rank of Sentence Adjudged Action by the
Accused at time of : Offense by Commiseion Secretary of
~Offenge the Nayy
OISHI, Chisato Col, 1LJA Murder 3 PON Death Commuted to life
NAKAO, Otokiti  Maj, IJA Murder 1 POW Death Commuted to life
TAKARADA, Chojiro Maj, IJA Nurder 1 PON Death Commuted to life
FUBTA, Kyoshi Lt, LJA Murder 1 POW Death Commuted to life
+  ABE, Masanaki Capt, 1JA Murder 1 POW Life -= -
KADOTA, Yasuyoshi 1st Lt, 1JA Murder 1 POW 20 ;rnr; (set aside =~ - - I
w R’ll
MOORI, Yashuo 1st Lt, LJA Murder 1 PON Death Commuted to life
MOTOMURA, Harushi Ens, LJN Murder 1 POW 20 years - -
Tutaka Ens, LUN Murder 1 POW Life -
MANAXO, Tatsuichd W/0, IJA Murder 1 PON Death Commuted to life
YOSHIMURA, Tsugio ILt(jg), IJN  Murder 3 POW Death Commuted to life.
EANACHI, Mamoru  Ens, IJN Murder 3 POW Death Commuted to life
TASAKI, Tedashi  Ens, LJN Muwrder 3 PON 10 years -== ,
TANAKA, Toshimoto W/0, IJN Murder 3 PON Death Commuted to life ..
O0BARA, Yoshio Capt, 1JN Murder 9 PON 10 years -== !
NAIKI, Hisakichi It, LN Murder 9 POW 5 years - '.
HORIE, Eoriku 0, LN Nurder 9 PON 5 years - - = _f
; HIGASHIGI, Seiji , LA Murder 2 PON Life a"ne J;
IKANA, Shigeo 1st Lt, 1JA Murder 2 POW 25 years - == !
SHIMURA, Hisao IdgPvt, 1JA Murder 2 PON 10 years - - !
KiTO, Takemune Col, 1JA Murder 1 POW Life - - ;

]
|
e o iy ae




A17-19(4) UNITED STATES PACIFIC FLEET
02-JDMl~-L8k COMMANDER MARIANAS
Subject: Review of the Record of Trial by a Military Commission of

former Rear Admiral Shimpei ASANO, I.J.N., et al,

- e e o e s o N g B N M B e - N O G W S O m . ‘

Name and Rank of Sentence Adjudged Action by the

Accused at time of Offense by Cosmmission Secretary of the
—Offense Nayy
YAMASHITA, Maso  1st Lt, IJA  Murder 1 PON Life B
MORITO, Shoiebd  LdgPvt, IJA Murder 1 POW 15 years - o=
TANIYAMA, Shinosuke LdgPvt, IJA  Murder 1 POW 10 years ---
OSHIDA, Takekasu LdgPvt, IJA  Murder 1 POW 15 years --a
SATO, Kesakichi lstlt, IJA Murder 1 POW Life - ==
HAYASHI, Mimoru  Ems, IJN Murder 1 POW 15 years - - -
mm.mmm,m lm‘d.rlm um‘ - - -
NAKANMURA, Shigencbu Corp, LJA Murder 1 PON 10 years - - -
KIDO, Matsutaro SupPvt, LJA Murder 2 PON 8 years - ==
TAKANO, Masayoshi Sgt, IJA Murder 1 PON 9 years - -
DANZAKI, Tomeroku Lt, LJN Murder 7 POW ILife .o
YOSHINUMA, Yoshiharu Ens, LJN Murder 7 POW Life -- -
SAKAGANT, Shinji ILt(jg), IJF  Murder 2 PO Life oiaid
EKAMIEANA, Hidehiro Lt, IJN Murder 2 PON 20 years - ==
OISHI, Tetsuo Lt, ILJN Murder 2 PON 20 years - - -
ASANURA, Shunpei Ens, LJN Murder 2 PON 10 years ---
YOSHIZAWA, Kemsaburo CPO, IJN Murder 2 POW 15 years ---
HOMMA, Hachiro CPO, LN Murder 2 PON 10 years -
WATANABE, Mitsuo CPO, LJN Murder 2 PON 10 years - - -
TANAEE, Mamoru CPO, IJN Murder 2 PON 10 years - -
MUKAI, Yoshihisa CPO, IJN Murder 2 POW 10 years - = -
KAWASHIMA, Tatsusoburo PO 1/e,IJN Murder 2 PON 10 years -
SAWADA, Tsuneo PO 1/e, 1LJN Murder 2 POW 10 years - --
TANAKA, Tokunosuke PO 1/c, IJN Murder 2 POW 10 years --
AKABORI, Toichire PO 2/c, IJN Murder 2 PON 10 years - - -
KUWABARA, Hiroyuki PO 2/c, LJN Nurder 2 PON 10 years - ==
TSUTSUI, Kisaburo PO 2/c, IJN Murder 2 PON 10 years - ==
NAMATAME, Kasuo PO 2/c, LIN Murder 2 PON 10 years .o =
TAKAISHI, Susmu PO l/e, IJN Murder 2 POW 10 years -- -
MITSUHASHI, Kichigoro PO 2/e, IJN Murder 2 PON 10 years - ==

From the above it will be seen that no person, convieted of
murder (not aggravated), who was at the time of the offemse acting in obedience to

superior orders or under the supervision of a supericr, has been sentenced to death
as finally approved.
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With a view to establishing, insofar as practicable,
uniformity of punishments for similar war orimes offenses, it is my belief that
the death sentences of ERIGUCHI and TANAKA should be commuted to life imprison

ment, -

Since the power to commute sentences of a courts-martial is
not vested in any officer of the Navy but lies within the power of the Secretary
of the Navy (N.C, & B,, Seec. 481, Appendix D-18; A.G,N., Article 54), it is
thought that the Reviewing Authority and the Convening Authority should recommend
to the Seerstary of the Navy the commutation of the death sentences to life im-
prisomment in the cases of ERIGUCHI and TANAKA,

o, Generally:

(1) Specifications 2 and 3 of Charge II concerned the
acoused ASANO alone, and they were all found "proved" against him, These speci-
fications were based on the same circumstances as specifications 1 and 2 of Charge
I of which ASANO was convicted and specification 1 of Charge II which was found

proved as against him,

Specification 4 of Charge II concerned the accused
UENO alone, and it was found "proved"™ against him, Specification 4 of Charge II
was based on the same circumstances as specifications 1 and 2 of Charge I on
which UENO was convicted,

! In accordance with the Judge Advocate Genmeral's action
(00-TACHIBANA, Yoshio, et als/Al7-20 I (3-19-47) HJH:mas 154578) approved by the I
Secretary of the Navy, 18 July 1947 (JAG:I:RAS:f£1d A17-10/0Q (6/25/47) 154578) the
findinge on specifications 2 and 3 of Charge II as to ASANO and specification 4 of
Charge II as to UENO could be set aside., However, such action is not required as
the conviction on these specifications is legal. It is my opinion that any action
with a view to setting aside the findings on these specifications should be taken
by the final reviewing (confirming) authority if such action is considered ware
ranted by that authority, and not by the Commander Marianas Area or the Commander-
in-Chief, U, S, Pacific Fleet,

(2) During the trial the accused and also the judge
advocates made various objections to the admissibility of certain evidence, Each
of these objections and the rulings of the commission has been considered, Based
on the anthorized procedure for the commission and the rules of evidence, which
| were properly adopted (JAG Desp. 062125 March 1946), it is my opinion that the
~ commission's rulings were in all instances legal and without material prejudice to

the interest of the accused, By the precept the commission was anthoriszed to use

-25-
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the rules of evidence and procedure contained in SCAP Regulations Governing the
Trials of Accused War Criminals, dated 5 December 1945, as necessary to obtain
Justice, Particular attention was paid to the commission's ruling on the ob-
jection by defense counsel to the imtroduetion into evidence of the statement

of NAGASHIMA, Mitsuo, who the evidence showed was an inmate of a mental insti-
tution at the time of trial but not when the statement was made (R.p. 211).

The ruling was proper and legal under the relaxed provisions of the SCAP Regula-
tions Governing the Trials of Accused War Criminals. See my comment on the
ruling of the commission with reference to the defense objections to a defendant's
testifying against one of his co-defendants in 4(]) above,

7. QPINION:
It is the opinion of the undersigned that:

a. The Military Commission was legally constituted.

b. The commission had jurisdiction of the persocns and
fo!nﬂh

¢, The evidence supports the findings of "proved" and
"guilty" as to all accused on all relative specifications and charges, The lack
of evidence warrants the finding of "not proved" on specification 1 of Charge II
and "not guilty" as to Charge II as to the accused NAKASE and KOBAYASHI,

d. The record discloses no errors materially prejudicial to
the accused, !

e, The sentences are legal.

8. BECOMMENDATIONS

It is recommended, (1) that the proceedings and findings of
guilty be approved by the Convening and Reviewing Authorities; (2) that the
Convening and Reviewing Authorities in effect concur in the acquittal of the
accused NAKASE and KOBAYASHI on Charge II by taking no action relative thereto
(Sec, 4724, N.C, & B,); (3) that the Convening and Reviewing Authorities reccmmend
that the Secretary of the Navy commute the death sentences of ERIGUCHI, Takeshi,
and TANAKA, Sueta, to life imprisomment; (4) that the record, in conformity with
Appendix D-14, N.C. & B., be transmitted to the Secretary of the Navy (Judge
Advocate General of the Navy) for revision, record and confirmation of the death
sentences as to the accused ASANO and UENO and confirmation or commutation of the
death sentences as to the accused ERIGUCHI and TANAKA,

5% s
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Actions designed to carry the above into effect, should they
meet with your approval, are submitted herewith as enclosures (B), (C) and (D).

10, The review of this case has been delayed on the request of
accused counsel to permit them time to submit additional briefs and petitions
in behalf of certain accused, Such briefs and petitions have been reviewed and
in my opinion present no new matter affecting the legelity of the case, They

are being forwarded under separate cover to the Secretary of the Navy by Commander
Marianss via the Commander-ineChief, U, 8, Pacific Fleet,

vy (Ret.),

Director War Crimes, Pacific Fleet,
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The military commission, composed of Army, Navy, and Marine Corps
officers, in the foregoing case was ordered convened 1 March 1947, or as
soon thereafter as practicable by the Commander Marianas Area pursuant to
his inherent authority as a military commender and the specific suthori-
gation of the Commander in Chief, U. S. Pacific Fleet (CinCPac conf. serial |
0558 of 8 March 1946) and Pacific Ocean Areas, and Military Governor of the
Pacific Ocean Areas; and the Judge Advocate General of the Navy (JAG des=
patch 311730 July 1946). The commission was authorised to take up this
case as indicated in the precept. The order for trial (charges and
specifications) was issued 15 July 1947 and served on the accused on 21
July 1947. The trial was held under authority of Naval Courts and Boards,
except that the commission was authorized by the precept to relax the rules
for naval courts to meet the necessities of the trial and to use the rules
of evidence and procedure promulgated 5 December 1945 by the Supreme
Commander for the Allied Powers in his Regulations Governing the Trials
of Accused War Criminals, and modifications thereof, as necessary to obtain
justice,

The evidence establishes that two American prisoners of war were
illegally killed in June 1944 at Dublon Island by the six accused,

The record shows that three of the acoused, namely, ASANO, UENO and
NAEKASE were convicted on two specifications of murder and that the three
other accused, namely, ERIGUCHI, KOBAYASHI and TANAKA were each convicted
on one specification of murder, Ome of those, NAKASE, convicted of two
murders was sentenced to life imprisonment., Two of those, ERIGUCHI and
TANAKA, convicted of one murder each, were sentenced to death by hanging.
The latter two, one of whom was a dentist ensign and the other a leading
seaman at the time, performed, in my opinion, the immediate acts which
brought about the deaths of the two prisoners in obedience to superior
orders. ERIGUCHI actually beheaded one of the prisoners with a sword
and TANAKA was the firet one in a squad of men to bayonet the other pri-
soner, While their acts were brutal and unwarranted and uneauthorized in
law it does not appear that their conduct in carrying out their orders was
more severe or aggravated than the nature of their acts and orders required,

The command of a superior neither excuses nor justifies an unlawful act
but may be given consideration in determining the oulpability of an accused
(Para. 345.1, War Department Basic Field Mamual, FM 27-10), In view of all |
the circumstances as indicated in the record the Convening Authority does |
| not believe the culpability of ERIGUCHI and TANAKA equal to that of their |
superiors who issued the orders. In this connection a review of all pre-
vious trials in this area reveals that no person has been sentenced to
death, as finally approved, who was convicted of murder which he committed
without aggravation while acting in obedience to superior orders,

N
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In view of paragraphs three and four above and because the Convening
Authority believes that the punishment for similar war crimes should, insofar
as practicable, be uniform, it is recommended that the Secretary of the Navy
commute the death sentences of ERIGUCHI, Takeshi and TANAKA, Sueta to that
of life imprisonment. (Sec. 481 N.C. & B, refers),

Subject to the above the proceedinge, findings of guilty, and the
sentences in the foregoing case of ASANO, Shimpei, UENO, Chisato, NAKASE,
Shohichi, ERIGUCHI, Takeshi, KOBAYASHI, Kazumi and TANAKA, Sueta are approved.

ASANO, Shimpei, UENO, Chisato, ERIGUCHI, Takeshi and TANAKA, Sueta will |
be retained in confinement at the Viar Criminal Stockade, U, S, Marine Barracks,

Guam, pending instructions from higher esuthority.

NAKASE, Shohichi and KOBAYASHI, Kazuml will be transferred to the
custody of the Commanding General of the 8th U, S, Army, via the first

'available United States ship, to serve their respective sentences of confine~
'ment in Sugamo Prison, Tokyo, Japan,

7 |
C Q.M gwmell
C. A, POWNALL,
Rear Admirel, U,3, Navy,
The Commander Marianas Area,
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THE PACIFIC COMMAND
AND UNITED STATES PACIFIC FLEET
Headquarters of the Commander in Chief

PinCPacFlt File ¢/o Fleet Post Office,

-

San Franciseo, California

The proceedings, findings of guilty, and sentences, and-the eotionof
in the foregoing case of ASANO, Shimpei, UENO,

to, NAKASE, Shohiehi, B ; Takeshi, KOBAYASHI, Kasumi, and TANAKA,
.ave-approved. (.. ~ [P FOrE ? o O — A ———

el Cremrste m.ﬁ'va-r‘vw'-* ' =

The Reviewing Authority comeuwrs in the recommendation contained in the
Amw'-mmummmmmm-nm.dm

ERIGUCHI, Takeshi and TANAKA, Sueta be commuted fwem-desth to life

poet

Prior to the exeoution of the death sentences adjudged in the cases of
, Shinpei, UENO, Chisato, ERIGUCHI, Takeshi and TANAKA, Susta, the
in conformity with Section D-14 Naval Courts and Boards and Chief

of Naval tions serdial 01P22 of 28 November 1 referred via the Judge

te General of the Navy to the Secretary of Navy.

Qb L W& Bt
 Delhtt-O;Ramoey,
st Admiral, U, S. Navy,

Commander in Chief Pacifie—

United States Pacific Fleet.
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COMMANDER MARTIANAS
MILITARY COMMISSION ORDER NO. 40.
(In re ASANO, Shimpei, former Rear Admiral, IJN, et al)

le On 22 September 1947, ASANO, Shimpei, former rear admiral, IJN,
UENO, Chisato, former surgeon commander, IJN, NAKASE, Shohichi, former lieutenant
commander, IJN, ERIGUCHI, Takeshi, former dentist lieutenant (jg), IJN, KOBAYASHI,
Kazumi, former corpsman ensign, and TANAKA, Sueta, former petty officer first
class, IJN, were tried and convicted by a United States Military Commission con~
vened by order of the Commander Marianas Area, dated 21 February 1947, at the
Headquarters, Commander Marianas, Guam, Marianas Islands, on the below listed
charges and specifications:

CHARGES:
CHARGE I - MURDER (two specifications).

Spec. Nature of Place of Date of
Offense Offense Offense Name of Accused
1 Killed one American Dublon Island, 20 June 194 ASANO-NAKASE
POW, name unknown. Truk Atoll. UENO-ERIGUCHI
KOBAYASHI
2 Killed one American Dublon Island, 20 June 1944 ASANO-NAKASE
POW, name unknown. Truk Atoll. UENO-TANAKA

CHARGE II - VIOLATION OF THE LAW AND CUSTOMS OF WAR (four specifications)

Spec. Nature of Place of Date of
Qffense Offense Offense Name of Accused
1 Mistreatment of one Dublon Island, 20 June 194l ASANO=UENO
Anerican POW by Truk Atoll. NAKASE-KOBAYASHI

unnecessary surgery.

2 Failed to control Dublon Island, 20 June 1944 ASANO
members of his command Truk Atoll,
permitting them to com=
mit atrocities againet
two American POWs.

3 Falled to protect two Dublon Island, 20 June 1944 ASANO
American POWs. Truk Atolls

L Failed to protect two Dublon Island, 20 June 1944 UENO
American POWs, Truk Atell.,

FINDINGS: On Charges and Specifications with reference to each accused.

"As to the accused, ASANO, Shimpedi:

The first specification of the first charge proved.

The second specification of the first charge proved.

And that the accused, ASANO, Shimpei, is of the first charge guilty.

. ey i e e i, 58 Uk i §

L o Bt I Ll el




RATT IR ST T . T T

"The first specification of the second charge proved in part, proved
except the words 'MAKASE, Shohichi, then a lisutenant commander, IJN,
and acting executive officer of the 4lst Naval Guards, KOBAYASHI, luuﬂ.,
then a corpsman warrant officer, IJN, lttmh.dhthlﬂﬂlﬂll Guards,*
which words are not proved. &
The second specification of the second charge proved,

The third specification of the second charge proved.
And that the accused, ASANO, Shimpel, is of the second charge guilty.

"As to the accused, UENO, Chisatot

The first specification of the first charge proved.

The second specification of the first charge proved,

And that the accused, UENO, Chisato, is of the first charge guilty.

"The first specification of the second charge proved in part, proved
except the words 'NAKASE, Shohichi, then a lieutenant commander, IJN,
and acting executive officer of the Llst Naval Guards, KOBAYASHI, Kazumi,
then a corpsman warrant officer, IJN, attached to t-h! Llst Htrll ﬂurdl,
which words are not proved.

The fourth specification of the second charge proved.

And that the accused, UEND, Chisato, is of the second charge guilty.

"As to the accused, NAKASE, Shohichi:

The first specification of the first charge proved.

The second specification of the first charge proved.

And that the accused, NAKASE, Shohichi, is of the first charge guilty.

"The first specification of the second charge not proved,

And that the accused, NAKASE, Shohichi, is of the second charge not guilt
and the commission does therefore acquit the said NAKASE, Shohichi, of th
second charge,

"As to the accused, ERIGUCHI, Takeshi:
The first specification of the first charge proved.
And that the accused, ERIGUCHI, Takeshi, is of the first charge guilty.

"As to the accused, KOBAYASHI, Kazumis
The first specification of the first charge proved.
And that the accused, KOBAYASHI, Kazuml, is of the first charge guilty.

"The first specification of the second charge not proved.

And that the accused, KOBAYASHI, Kazuml, is of the second charge not
guiltyjand the commission does therefore acquit the said KOBAYASHI,
Kaguml, of the second charge.

"As to the accused, TANAKA, Sueta:
The second npnoirmtim of the firet charge proved.
And that the accused, TANAKA, Sueta, is of the first charge guilty."

SENTENCES: The commission on 24 October 1947 sentenced the accused as to.'l.'l.ou:

"The commission, t-honron, sentences him, ASANO, Shimpei, to be hanged
by the neck until dead, two~thirds of the members concurring."

*The commission, therefore, sentences him, UENO, Chisato, to be hanged
by the neck until dead, two-thirds of the members comcurring."

"The commission, therefore, sentences him, NAKASE, Shohichi, Eﬁ be
confined for the term of his natural life."

"The commission therefore, mtmnhil,mﬂl, Takeshi, to be hanged
by the neck until dead, two-thirds of the members concurring."
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*"The commission, therefore, sentences him, KOBAYASHI, Kasumi, |
to be confined for the term of his ma 1ife, ii
"The commission, therefore, semtences TANAKA, Sueta, to |
be hanged thnﬁ-u.{hl,t!hulh:'ﬂldtilﬂ:n |
conourring.” :
2, il 7 Pebroary 198, the Comvening Authority (Commsnder Narianas)
P took the £ m(“‘MMwﬁhMaﬂnm

|
E
:
E‘E
i

A ey s I 3

the foreg case of ASAND, 4

Shohichi, ERIGUCHI, Takeshi, m, Kasumd, and TANAKA,
Sueta, are approved,

"ASANO, Shimpei, UENO, Chisato, ERIGUCHI, Takeshi, and TANAKA,
Sueta, will be retained in confinement at the War Crijydmal
w. U. S. Narine w’ M’ m instructions from
higher authority.

. "NAKASE, Shohichi, and KOBAYASHI, Kasumi, will be tranaferred to
the custody of the Commanding General of the 8th U. 8, Army, via
the first available United States ship, to serve their respective
sentences of confinement in Sugamo Prison, Tokyo, Japan.®
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UNITED STATES PACIFIC FLEET
COMANDER MARLANAS

 MILITARY CQUMISSION ORDER NO. 4O
- (In re .SANO, Shimpei, former Rear dmival, IJN, et al)
1. On 22 Soptember 1947, ASANO, Shimped, former rear adndral, IJN,

‘Y ":f? TIEM0, cmmo, former surgeon commender, IJN, NKiSE, Shohichi, former licutenant
{38), 1o, mmt.

[ ~L~ commandor, IJN, ERIGUCHI, Takoshi, fam dmtdnt :Ltuutnnmt.

~ Vagumi, former corpsman ensign, and T.NiKA, Sueta, formor petty officor first ‘4
--‘1  vlass, 1IN, wero tried and convicted by tod States Military Commission con= F_*_ (o
vened by order of the Commander Iu-im area, dated 21 February 1947, at the B

| Hoadquarters, Commander Marianas, Guam, Marianas Islands, on the below listed
. charges and specifications: _

| CHoROES: . -
CH.RGE I - MURDER (two specifications), | i
" Speg.Hature of Placo of Date of Nomo of accused
- e
.1 Killed ono .merican Dublon Island, 20 June 194k ASaNO-NaK.SE
- POW, name unknown. Truk utoll, . UENO-ERIGUCHE
KOBY.SHI 4
2 Killed ono umorican Dublon Island, 20 June 1944  wSiNO-NAKiSE
o ' POW, nomo unknown Truk ..toll, UENO-T..NAKA 5 et
CH.RGE II - VIOLLTION OF THE L. iND CUSTOMS OF ViR (4 specifications) e |
Spec.Nature of Place of Dato of Namo of .ccused j."ﬂ{-', j
: Offense Offense . Offense i
: , OV
1 Mistroatment of ono Dublon Island, 20 June 1944 ASaNO-URNO
smericon POW by Truk .toll, NaK.SE~KOBaYWSHI
UNNOCEESArY SUrgery. A
e
2 Feiled to control Dublon Island, 20 Juno 1944 »SulO " ISR !'-%.3
members cf his command  Truk .toll, e
permitting them to com- e
mit atrocities against R
two .merican POWs., s
\ - T e i
3 Failed to protect two  Dublon Island, 20 Juno 1944 8.0 ool
imerican POWs. Truk atoll, - e
. MR

.k Failod to protect two  Dublon Island, 20 Juno 1944 - URNO
* amorican POWs, - Truk atolls e
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nct.ing mmm“ officor of the Llst Hnu.l ﬂu.nm, : W
corpsman ::rant officer, IJN, attached to the h.ut. lhn‘.l. uuﬂl, h S

specification of thc sccond uhn'p proved. . S99

tion of the second chn.:r

mulod, ASANO), m,_ the second charge guilty,
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the accused, UENO, Chisato: N
first specification of tho first charge proved.
second specification of the second charge proved.
and that the accusc ,UENO, Chisato, is of the first charge guilty.

;t aspecification of the second charge proved in part, proved O
words 'M.KASE, Shohichi, then 2 lioutenant commander, IJN, R
axccutivo officor of the 4lst Naval Guards, KOB.YaSHI, Kaﬂni.‘
corpsman warrant officor, IJN, attached to the Llst Naval Guards,
are not proved.

specification of the socond charge proved.

the accused, UEBNO, Chisato, is of the second charge guilty.

¢ accused, il K.SE, Shohichis
upec.‘l.fiunt'i.on of the first charge proved,

cond specificuaiion of the first charge proved,
t the accused, NuK.SE, Shohichi, is of the first charge guilty.

spanific.atinn of thc sccond charge not proved. . h.
t the accused, NAKLSE, Shohichi, is of the second charge not g'uﬁ.l.tﬂ
commission does therefore mqu.tt the said NaK.SE, &hohichi, of tho

ﬁmﬂl

the mnd, ERIGUCHI, Tekoshi:
specification of the first charge proved.
mw,m,m,uawmnmuwxm{.

thumd,mm Kazumi :
st specification of the first charge proved.
mmm,m,mm.uotmmmm

specification of thomﬁhupmtm
acoused, KOBaYuSHI, Kazumi, is of the socond not
¢ commission does thorefore acquit the said ' :
andased. PAKs . Boster B
specificction of the firet charge provods 47 i
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un.u.q ms?u m NO. 40 (aonumod) , o
;.“ﬂuu-ﬁnnh---nuh‘- .--&---q---u----anﬂ :
"The commission, Mnm, mt.;mu him, M Shohichi, to be : Re |
confined for #ho term of his nahl.'ral uta- oy
"The commission, therefore, sentences him, ERIGUCHI, Tokeshi, to be
hanged by the neck until dead, two-thirds of the members concurring.
1The commission, therefore, sentences him, KOB.Y.SHI, Kagzumi, to be
confined for thu term of his natural life,
X "The commission, therefore, sontences him, TaNaK., Sueta, to be hangoed
\ hythnnockm*budnad,tm-thhdsofthnm:oonmﬁng.
2. On 17 February 1948, tho Convening wuthority (Commandor Marienas) took TN
the following action (subjeet to certain remarks and recommendations not herein R
guoted): Iyog
Wtthe procoedings, findings of gu.ﬂ.t.y, ond the sentencos in the fore= *
going case of .4SaNO, Shimpei, UENO, Chisato, N.KiSE, Shohichi, ERIGUCHI, Go
Tokoshi, KOBaYaSHI, Kazumi, and 'r..ﬁm. Sueta, are approvod. : ¢ .__-'-"
1,SANO, Shimpei, UENO, Chisato, ERIGUCHI, Tokoshi, and TiNAKi, Sucta, ' "ﬁ*-
will be retained in confinement at tho Wer Criminal Stockade, U. S. s JA
Marine Berracks, Guam, pending instruetions from higher authority, i
MiK4SE, Shohichi, ond KOB.YASHI, Kazumi, will bo trensforred to the .+
custody of thy Commanding General of the 8th U. S.-urmy, via tho first .*'j;l_'{- fig.
available Unived Sta*as ship, to scrve their respective sentences of AT
confinement in Sugamo Prison, Tokyo, Jopan." i |
Ce «s POWNALL, e ]
Rear .'.I:lm:l.ral, U.S. HEWJ e
The Commander Marianas areca. ' .q-'L
cet ' 3% :

Commander in Chiof, Pacific and U, 8, Pacific Fleet (3)
W‘tﬂ GOEB.I'G:L, U. S. ﬂﬂw {3)
Commander for the .llied Powers (3 _
Commanding General, U. S. 8th .xmy, Japan
. Netional War ﬁrinu Officor, Washington, D. C. (3)
£ Commending Officer, Marine Barracks, Guem (3)
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'FINDINGS: tu Charges and Spocifications with referonce to each accused,

'utothmod,m Shimpeir

Tho first specification of tho first charge prom-
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UNITED STATES PACIFIC FLEET {
COMMANDER MARIANAS f
17 February 1948,
MILIT.RY COMMISSION ORDER NO. 4O s 1 1
l | ' (In re .84N0, Shimpoi, former Rear admiral, IJN, et al) B 1
1. On 22 Soptember 1947, »SANO, Shimpei, former rear adniral, IJN, t
'JEW0, Chisato, former surgeon commander, IJN, N.KiSE, Shohichi former lieutenant o
& commander, IJN, ERIGUCHI, Takoshi, rnrur dant.‘bt J.i.uutmmt t:_lg], IJN, KOBAY.SHY, 5
Yegumi., former corpsman ensign, and TANAKL, Sueta, former petty officor first -‘1‘-'-;
viass, 1JN, wero tried and convicted by a United States Military Commission con- R |
vened by order of the Commander Marienas area, dated 21 February 1947, at the = |
Headquarters, Commander Marisnas, Guem, Marianas Islands, on the below listed
charges and specifications: RV |
A
CHoRGES: g |
CH.RGE I - MURDER (two specifications). é
Spec Nature of Place of Date of Namo of aooused ﬁij
Offense Offense Offenso &3 g,
wAil
1 Killed one imerican Dublon Island, 20 June 194k  SaNO-NaK.SE e
POV, name unknown. Truk otoll. : UENO-ERIGUCHI 4
KOBAY..SHI i
2 Killed ono wmerican Dublon Island, 20 Juno 194k  wSuNO-NAKiSE ¥l
POW, namo unknown Truk .tolls UBNO~T..NAKA )
CH.RGE II - VIOLLTION OF THE L.W .ND CUSTOMS OF Wik (4 specifications) j
Spec.Nature of Place of Date of Name of wccused H‘
Offenso Offense Offense Ay
1 Mistrcatmont of ono Dublon Island, 20 Juno 1944 aSiANO=UENO i -'-'.J
smerican POW by Truk .toll. NiuK..SE~KOBAY.SHI iy
UNNOCesSSAry Surgory. i
2 Feiled to control Dublon Island, 20 Juno 194k #8iNO
mz" GI hi. m ka Jltﬂll- I'-il:’
permitting them to com= Py
mit atrocities against et
two .merican POWs, P
5 ; Aoy
3 Failed to protect two  Dublon Island, 20 Juno 194k S4NO A
dmerican POWs, Truk atoll. (il
L Failod to protect two  Dublon Island, 20 Juno 194k UENO g5
amordcan POWs. Truk atoll, p
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02-JDM~f 8k 17 February 1948. |
MILIT..RY COMMISSION ORDER NO. 40 (Continucd) e
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WThe first specificztion of the second charge proved in part, proved
exeoph the words 'MNLK.SE, Shohichi, then a lioutonant commandor, IJN,
und acting executive officer of the Llst Navael Guards, KOB.Y.SHI, Knmqli
then a corpsman warrant officer, IJN, attached to the 41lst Naval Guards,
which words are not proved, '

The second specification of thc socond charge proved.

"he third specification of the second charge proved.

oud that the accusoed, ASAYD, Shimped, is of the second charge guilty.

".s to the accused, UENO, Chisato:

Tho first spscification of the first charge proved.

The second specification of the second charge proved.

und that the accuse ", UENO, Chisato, is of the first charge guilty.

"The first specification of the second charge proved in part, proved
axoept the words 'NaKiSE, Shohichi, then 2 licutenant commander, IJN,

and acting exccutivoe officor of the 4lst Naval Guards, KOB.Y4SHI, Kazumi,
then o corpsman warrant officor, IJN, attached to the 4lst Naval Guards,'
which words are not proved.

The fourth specification of the sccond charge proved.

and that the accused, UENO, Chisato, is of tho second charge guilty.

".s to tho accused, il KuSE, Shohichi:

The first spceifiocation of the first chargo proved.

The sccond specificulion of the first charge proved.

and that the accused, NuK.SE, Shohichi, is of the first charge guilty.

]
A
i

i3
i.
:

"The first specification of thc sccond charge not proved.

«nd that the accused, MiKiSE, Shohichi, is of the second charge not guilty;
and tho commission does therefore acquit the said NaK.SE, Shohichi, of the
second chargo.

Tl e

".s to the accused, ERIGUCHI, Tzkoshi: |
Tho first specification of the first charge proved.
und that the accused, ERIGUCHI, Tekoshi, is of the first charge guilty.

"as to the accused, KOBaYASHI, Kazumi:
The first specification of the first charge proved.
and that the accusod, KOB.Y.SHI, Kazumi, is of the first charge guilty.

- g

"The first specification of the sccond chargoe not proved. 4
ind that the accused, KOBuY.SHI, Kazumi, is of the socond charge not e
guilty; and tho commission doocs thorefore acquit the said KOB.YASHI,
Kazumli, of the second charge. :

"ss to the accusod, TaluKa, Sucta:
Tho second specification of the first charge proved. 0.5
and that the accused, T.liKi, Sucta, is of the first charge guilty." ;

SiMTENCES: The commission on 24 October 1947 sentenced tho accused as follows:

"ho commission, thorefors, scntonces him, ASANO, Shimped, ‘to be hanged
by the neck until dead, two-thirds of tho members concurring.




, i) "The commission, thorefore, sentences him, NiK.SE, Shohichi, to bo
| ' confined for the term of his natural life.

"The commission, thorefore, sentences him, ERIGUCHI, Takeshi, to be i
hanged by the neck until dead, tm—t.him of the munbara cancurring e

"The commission, therefore, sontences him, KOB.Y..SHI, Kozumi, to be
confined for the term of his natural life,

#The commission, therefore, sentences him, TaNiK., Sueta, to be hanged
by the neck until dead, two-thirds of the members concurring.”

2. 0On 17 February 1948, tho Convening .uthority (Commander Marienas) took
thu foi,lowing action (subject to certain romarks and recommendations not herein
custod’s

'Hetthe proceedings, findings of guilty, and the sentencos in the fore-
going casc of .SaNO, Shimpei, UENO, Chisato, N.KASE, Shohichi, ERIGUCHI, ¢\
Tokeshi, KOBuY.SHI, Kazumi, and T.NuKi., Sueta, are approvod. ;|

M,8ANO, Shimpei, UENO, Chisato, ERIGUCHI, Tokeshi, ond T.uNaKi, Sucta, |
will be reteined in confinement at the War Criminal Stockade, U. S.
Marine Barracks, Guam, pending instruetions from higher authority.

WNAKASE, Shohich', and KOB.YASHI, Kazumi, will be trensferred to the
custody of thu C.mmanding General of the 8th U. S. urmy, via the first
available Unicved States ship, to scrve their respective sontences of

i confinament in Sugamo Prison, Tokyo, Japan."

Ce e POWNALL, .
Rear .dmiral, U.S. Navy,
The Commander Marianas arcea,

cCct {

Commander in Chief, Pacific and U. S. Pacific Flect (3) y i
] Judge Advocate General, U. S. Navy (3)

Buprome Commandor for bhﬂ wllied inara (323
Commanding General, U, S. 8th .rmy )
Notional War Grimu Officor, Hauhingt.m:, D. C. (3)
Commanding Officer, Marinc Barracks, Guem (3)

U TRDs gy
H. D. V..NSTON, : 2
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UNITED STATES PACIFIC FLEET
COLMANDER MARLaNAS
17 February 1948,
;r{u‘ MILITARY COMMISSION ORDER NO. 4O
i "'; fo g f
\ 'rﬁ A (In re .SaNO, Shimpei, former Rear ~dmiral, IJN, et al)

Had 1.  On 22 Soptember 1947, 4SANO, Shimpei, former rear adniral, IJN,

' 'CW0, Chisato, former surgeon commander, IJN, N.K.iSE, Shohichi former lieutenant
commandor, IJN, ERIGUCHI, Takoshi, former dontist lieutenant {Jg), IoN, KOBAY.SHI,
Yazumi, former corpsman ensign, and T.NiKi, Sueta, formor petty officer first
uiass, 1JN, were tried and convicted by a lh:lt.od States Military Commission con-
venodbrnzdarotthnmmerﬂrimlnm,dlt@d!lrabmryl‘?ﬁ'?,ntm i
licadquarters, Commander Moriasnas, Guam, Marianas Islands, on the below listed -y
charges and specifications: - ok

e
CHARGES: A
CH.RGE I ~ MURDER (two spocifications), 5
Spec.Nature of Place of Date of Namo of uccused --
Qffenso Qffonso Offenso SF 0
1 Killed ono smerican Dublon Island, 20 June 1944  aSaNO-NAK.SE A
POW, name unknown. Truk «toll, : UENO-ERIGUCHI te
KOBaY..SHI 3
2 Killed ono .merican Dublon Island, 20 June 194k  wSiNO-NAKiSE
POW, namo unknown Truk .toll. UENO-T..NAKA q'_
\ CH.RGE IT - VIOL.LTION OF THE LuW .ND CUSTOMS OF WiR (4 spaoiﬁantimn)
_Sm.ﬂat.ura of Place of Datc of Nome of .ccused
1l Mistroatment of ono Dublon Island, 20 June 1944 aSaNO-UENO :
smorican POW by Truk .toll, NAK..SE~KOBAY.LSHI
UnnECEesSsary Surgory. : i
2 Failed to control Dublon Island, 20 Junc 1944 SN0
members cf his command  Truk .toll, 7 g
permitting them to com= Tratt |
mit atrocities against : 3
two .moerican POWs. Ry
( : 3 Failed to protect two Dublon Island, 20 June 1944 aSaNO e
american POWs, Truk toll, e
L Failod to protect two  Dublon Island, 20 June 194k UENO e
anmerican POWs, , Truk 4toll, £ 44 | SRUERS
2 .‘.".','-I"
FINDINGS: On Charges and Spocifications with roferonco to each accused. Ve I’ﬂ.
".s to tho acousod, SiNO, Shimpeit g
The first specification of tho first charge proved. - SN
W Tho second specification of tho socond charge proved. 7O A
" 7 AT and thet the accused, 48.NO, Shimpei, is of the first chargo guilty. '
R R . : \ T '.




. AR R e i el B \
—— . . : T e M . % i Y B \ 1
A L ' y " T Tan s Rl M PR L R i
= - g . o % v Falg.y ¢ o AL T 1o SR e f |
5 - b i iy " g it » el 'y e Y g Tepl ot
L " - = " e b Wy & ]
L L e N

3 i ]

FF12/.17-10 ‘
 02-JDN-fek 17 February 1948,
it Serial: 1905
A MILIT.RY COMMISSION ORDER NO. 4O (Continucd)
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"The first specification of the second charge proved in part, proved
l iFs < f.xrcpt. the words 'N.K.SE, Shohichi, then a lioutenant commander, IJN,
, wnd aeting executive officor of the Llst Navel Guards, KOB.Y.SHI, K&mn.‘l.,
tken a corpsman warrant officer, IJN, attached to tho Llst Naval Guards,'
i which words are not proved,
Tho second specification of the aamud. charge proved.
The third specification of the second charge proved.
«»0d that tho accusced, ASANO, Shimpoi, is af the second charge guilty,

".8 to the accused, UEND, Chisato:

The first specification of tho first charge proved.

The second specifieation of the secopnd charge proved,

«nd that the accusc ,UBNO, Chisato, is of the first charge guilty.

"The first specificotion of the second charge proved in part, proved
axcept the words '"M.KASE, Shohichi, then a2 licutonant commander, IJN,
and acting exccutivo officor of the 4lst Naval Guards, KOB.YaSHI, Kazumi,
then & corpsman warrant officcer, IJN, attached to the 4lst Naval Guards,'
which words are not proved.

The fourth specification of the soccond charge proved.

«wnd that the accused, UENO, Chisato, is of the second charge guilty.

e
e

g 5. .
et el P e, 3 R

.5 to tho accused, il KiSE, Shohichi:

The first spce ification of the first chargo proved.

Thoe second sjpecificulion of the first charge proved.

and that the accused, N.K.SE, Shohichi, is of the first charge guilty.

i "The first specification of thu sccond charge not proved. oy
o»nd that the accuscd, NuKiSE, Shohichi, is of the second charge not guilty;
and the commission does thorefore acquit the said NaK.SE, Shohichi, of the
second chargoe,

".s to the accused, ERIGUCHI, Takoshi:
The first spocification of the first charge proved. o |
and that the*accuscd, ERIGUCHI, Takoshi, is of the first charge guilty. ]

"is to the accused, KOBAYASHI, Kazumi:
Tho first specification of thu first charge proved.
and that the accusod, KOB.Y.SHI, Kazumi, is of the first charge guilty.

"The first spocification of tho sccond charge not proved.

and that the accused, KOBaY.SHI, Kazumi, is of the second charge not
F guilty; and the commission does therofore acquit the said KOB.LY.SHI,
Kazumi, of the second charge.

a8 to the accusod, T.NiKa, Suctaz
Tho second specification of the first charge provod,.
and that the accused, TaMiKi, Sucta, is of the first charge guilty."

SLlTENCES: The commission on 24 October 1947 sentonced the acoused as follows: _ . ' 44

"Tho commission, therefore, sentonces him, ASANO, Shimpoi, to be hanged
by the neck until dead, two-thirds of tho mombers concurring.

"The commission, therefore, sentonces him, UEND, Chisato, to bo hanged
.wmmmmwuwmm.
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?:f. Serial: 1905 MILIT.RY COMMISSION ORDER NO. 4O (Continuoed)
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‘ "The commission, therefore, sentences him, N.K.SE, Shohichi, to be
confined for the term of his natural life.

'The commission, thorefore, sentences him, ERIGUCHI, Tnkeshi, to be
hanged by the neck until dead, two-thirds of the members concurring.

"The commiseion, therefore, sontences him, KOB.XL.SHI, Kozumi, to be
confined for thu term of his naturel life,

UThe commission, therefore, sentences him; TaNaK., Sueta; to be hanged
by the neck until doad, two=thirds of the members concurring.”

2, On 17 February 1948, tho Convening .uthority (Commander Mariesnas) took
the foJ{loning action (subject to cortain remarks and recommendations not herein
custod)s

Mthe proceedings, findings of guilty, and the sentencos in the fore-
going case of .SaNO, Shimpei, UENO, Chisato, N.KiSE, Shohichi, ERIGUCHI,
Takoshi, KOBuYASHI, Kazumi, and T.NiKi, Sueta, are approved.

",S.,N0, Shimpei, UENO, Chisato, ERIGUCHI, Tokeshi, ond T.NaKi, Sucta,
will be retained in confinement at the War Criminal Stockade, U. S.
Marine Berracks, Guam, ponding instructions from higher authority.

"NLKASE, Shohichd, and KOBLYASHI, Kazumi, will bo trensferred to the
custody of thu Cimmending Gonoral of the 8th U. Si uwrmy, via the first
available Uniced Statos ship, to serve their respectivo sentonces of

\ confinamont in Sugamo Prison, Tokyo, Japani" : I

!
d
|

e i

C s POWNALL, !
Rear .dmirel, U.S. Navy, 1
The Commander Marianas arca, ' :

cet
Commander in Chiof, Pacific and U. 8, Pacific Fleot (3) ¢
Judge Advocate General, U. S. Navy (3) k.
Supreme Commander for the .llied Powers (3) }
Commanding General, U. S. 8th .my; Japan (3) t

Notional War Crimes Officor, Washington, D. Ci (3) g
Commanding Officer, Marine Barracks, Guem (3) P~

H. D. V.NSTON, e
Flag Sceratary, | S
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| Case of

!' Asano, Shimped,
Ueno, Chisato,

| Nakese, Shohichi,
Eriguchi, Takeshi,
Kobayashi, Kagzumi,
Tanaka, Sueta,

September 22, 1947

RECORD OF FROCEEDINGS
of a
MILITLRY COMMISSION
convened at

United States Pacific Fleet, |

Cormander Mariasnas I
Guam, Marianas Islands,

by order of

The Cormander Merianss Area




Trial by Mlitery CGoamission
et Gan
Narianss Islands

Septesber 22, 1947
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UNITED STATES PACIFIC FLELT

A16-2/FF12/ COMMANDER MARIANAS

12--JD¥-cn

Serial: 3785 21 Fobruary 1947 {
From: The Commander Marianas Area,

To 1 Rear Admiral Arthur G, ROBIWEON, U, S, Havy.

Subjects Procept for a Hilltary Cunmission,

1, Purpuant to the authority vested In me by virtue of uy office as
Commander Mairianas Arca and Deputy Military Governor Marianas Ar-a and
further by the specitic cuthovity vested in me by the Commander-in<Chief
U.S. Paciiic Fleet (CinCl'ac conf, serinl 0558, of liarch 8, 1946), and
Pacific Ocean Areas, ani Military Governor of the Pacifie Ocean Areas, and
by tha Judg. Adveeata Conoral of the Navy (JAG despateh 313.730Z, July 1946),
a Lilitary Ueimi=3icn is hereby ordered to convenc at the Headquarters,
Cormmaades Marianas on Guam, Marianas Islands at 10 o'clock a.n. on Saturday,
March 1, 1947, or cs soon therecafter as practicable, at tae call of the
Preosident, for the trial of such persons as moy be legally brought before it,

25 The Hilitary Cormmiszion is composad of the following renmbers,
any flive of vhom are ompowered to act, via:

Rear Adniral Arthur G, ROBIWSON, U. S. Navy, President,

Oolonel Vernon M, GUYMOIl, U, S, iHarine Corps.

Liocutenant Colonel Henry K. ROSCOE, Cong: Artillery Corps, United
States Army.,

Licutenant Colonel Vietor J. GARBARINO, Coast Artillery Corps,
United States Aray,

Commandcr Ramon J. WALLENBORN, Dental Corps, U. S. Navy,

Comnmander Charles E. INGALLS, junior, U, S, Navy,

[icutencnt Copmander Bradnor W. LEE, junior, U, 8. Naval Reserve,
and of Lieutcnant, Dnvid BOLTON, U. S, Navy and Lieutenant Janmecs P. KLIUY,
U. S. Navy, as judge advocates, elthor of whonm is authorized to act as
such,

AKIMOTO, Yuichiro, and &!ZUKI, Saizo, of Tokyo, Japan, both
furnishoed by the Jananose Governnent, and Commander Martin E. CARLSON, U.
S. Navol Reserve, all of vhon are lawyers. are available and authorized
to act as defense counscl. This authorization docs not preclude as
defeonsc counscl others vho are available and are desiroed by oceuscd,

A duly occeredited native of tho Marshall Islands is authorized to

participato as an obgarver in any trial of an accused charged with
offansos arainst Marshallese,

na(L)w

JAMES P, NENNY

¥
Tdoutonant, Us, 8. Favy,
m Advoocato,
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“within the jurisiictlion of oxcoptional military courts. It shall have

K16-2/FT12/ * UNITED STATES PACIFIC FLERT ' e
13~J0k~cn | COMMANDT: IARTANAS 3

Serial: 3785 21 Februnry 1947
Subjocts  Procept for a Military Commission, |

3. Tho Military Comnission shell bo compotont to try all offenses +

Juriediction over uvffonses and Japanese nmilitary personncl now in tho custody
of Commandcr Marinuns, roforred to in tho despatch of tho Judge Advocato
Genoral of the Navy eited in paragraph ono (1) ‘above, It shall also have
Jurisdiction over all peregons in the custody of the convening authority at
tho time of tho trial charged with war erinmes ccmmittod against United Staies
natlonals, and any white person whoeo nationelity has not pri.r to ordering
of the trial beon cstablishod to the saticfaction of thoe convening authority. ;
Hothing horein linits the juriadiction of the military commission as to person:
and ofrensce which may be othorwise properly esinblished,

be The Military Oommission upgm convietlon of an accused is empowered
to impose upon such occused any lawful punishment 1r-~Iuding the death sentones;
imprisonment for lifo or for any less tern, fine or such other punishmonts ap
the cormisesion shall detornine .to be propor.

5 The proceedinge of the Military Commission will be governed by the
provicions of Naval Courts and Boards, oxcept that tho commission is permitctod
to relnx the rules for naval courte to meot tho necossities for any particular
trial, end nay use such rules of cvidence and procedure, issucd and promul- . e
gatod by the Supreme Commondor for tho Alliod Powors, (Letter General Head-

quartors, Suprone Comnendor for tho Alliod Powors, APO 500, 5 Decomber 1945 »
AG, 000,5 (5 Doe, 4%; L3, Subject: 'YRogulations Governing the Trials of 5
Acousod dar Crimdnale," and modifications theroof) as are nocossary to obtain s
justice, Tho comnission mny adopt such other rules and forns, not inconsis- i
tont haraowith, aos 1t considers appropriate, e
6. Dotachment of an officor from his ship or station does not of it- o
self relicvo him fron duty as ¢ nember or judge advoecate of this comnission, . S
Spoeific orilors for such rclicf arc necossory. ~
e Power of adjourmnent is granted tho commission, and adjourned e ’-'
sossions may bo held at such tines and at such places as the commlseion nay
doternine, : : *___._J—'_I
C. A, POWNALL, f%

. Rear Adniral, U, S, Navy, o

The Commander Marianss Aron. oy

Coples to: :;" =
.. Monmbars of tho Conmission. "3t
Judgo Advocatos, ; i .
Judge Advoento General, U, S, Navy, {
CERTIFIED TO BE A TRUE COQPY: . R |
na(2)" o P




/ \
-
UNITED STATES PACIFIC FLEET
FF12/A17-11/(WC-20) COM/ANDER MARIANAS _ {
13=JDMwrh] - :
\ | Seriel: 11380 : 22 Apr 1947

From: The Commander Maririas Aren. |
To 1@ Rear Admiral Arthur G. Robinson, U. S, Navy, .

President, Military Commission, Guam,
Subject: Commender Ramon J, WALLENBORN, Dental Corps, U. S. Navy =

1. Subject officer is hereby relieved as o member of the

Hi.litnr:.r Commissions of which you are President, convened by my precepts
of 15 October 1946 and 21 Februrry 1947, upon the comletion of the
trials nlrendy begun and except in the event of roviaslon of cases already

tried,

/ﬂ/ C. Ao Pﬂwnﬂll

Gn Aa PC"-"HJ"-I-L,

Renr Adsdral, U, S. Navy.
cci

ﬂﬂmﬂr- Rl J; Wi.llen‘:‘crn-
Judge Advocate, Militory Commissign.
Judge Advocote, General, U. S. Havy.

CERTIFIED TO BE 4 TRUE COFY:

Sty

JAMES P, KENNY,
Idontomnt. Us 8. Navy,
M\‘J Advooato,




UNITED STATES PACIFIC FLEET
COMMANDER M/ARIANALS

FF12/117-11/(WC=20)

13=-JDM=rh)

Serinl: 11381 22 Apr 1947

From: The Commander Merianns Area.

Tot Rpar Admiral Arthur G. Robinson, U, S. Navy,
Prosident, Military Commission, Guam,

Subject: Cormander Charlee E. INGALLS, junior, U, S, Navy -
roelief of.

1. Subject officor is heroby relicved ns n member of the

Militonry Commission of which you are Preeident, convened by my precept
of 21 Fsbrunry 1947, upen the completion of the trials already bogun
and cxocept in the event of rovision of cnscs already tricd.

/ﬂ/ C. As Pownall
C. 4, PO'NALL, ,
RBL‘-I‘ ﬂdmi-'l‘nl, Ul 5- anrl

cc:
Comdr. C, E. Ingnlls, junior,

Judge Advoerto, !Militaiy Commlssion,
Judgo Advocrte Genernl,; U. 5. Navy.
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INITED STATES PACIFIC FLEET .
.COMMANDER MARIANAS

FF12/A17=11/(WC=20)
13~JDM-rhj
Sorial: 11405 22 Apr 1947
From: Tho Commandor Marianas Area.
To 1 * Rear Admiral Arthur G. Robinson, U, 8, Navy =
President, Military Compission, Guam,

Subject: Change in memborship of Commission,

p I Liocutennnt Colonel Arthur A. Poindexter, U. S. Marine Corps,

is hercby appointed a member of the militery commission of which you are
president, convened by my precopt of 21 Fobruary 1947, vice Colonel Vernon

M. Guymon, U. S, Marine Corps, hereby relicvved, upon the completion of trials
alroady bogun, and except in event of revision of cases nlready tried.

/8/ C. Ae Pownall
C. A, POWNALL,
Rear Admirsl, U, S. Navy.

ec:
Lieut. Cpl. A. 4. Poindexter,
Col. V. M. GLWmDn.
Judgo Advocnte, Military Commission.
Judge Ldvocato Goneral, U, S. Navy,

CERTIFIED TO BE i TRUE COPY:

ot

JAMES P, KENNY,
ml Ul- S. HD.H'Y 3
Advocato,
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UNITED STATES PACIFIC FLEET
COMUNIER MIRI/NAS
FF12/417-11/("C~20)
13=-JDM-rhj \
1 Serial:t 11445 23 Lpr 1947
1 : From: The Commander Marianas hreas
- L Roar Adniral Lrthur G. Robinson, U. S, Navy,=
President, Military Commigsion, Guam.
Subject: Change in membership of Commission,
1. Mojor Jnmos H. Tatsch, U, S, Marine Corps, is hercby

appointed a member of the military commiasion of which you are
prosident, convened by my precept of 21 Fobruary 1947, viece Licuten-
ant Coloncl Arthur A. Poindoxter, U, S. Morine Corps, hercby rolioved.

/8/ Ge L. Pounnll
C. A, POMNLLL,
Roar Ldmirnl, Us Sa Hﬂﬂt

Licut, Col., A i« Poindexter,

!hjf}r Je He Tntsch.,

Judge [dvoente, Military Commission,
Judge NAdvoente Goneral, U, S. Navy,

CERTIFIED TO BE A TRUE COPY:

JAMES P, KENNY,
Lioutenant, U, 8. Navy,
Judgo Advocato,
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UNITED STATES PACIFIC FIEET

' COMMANDER MARTANAS e ] ,'
\ * ' A16-2/FF12 s
, 13-JDl-on I
Scrial: 12701 T Moy 1947
From: Tho Comnndar Narianas Arean.

To Ronr Adciral Arthur G, ROBINSON, U, S. Novy.

Subjoct: Appointmont of a Judgc Advoentc to Commission,

1,  Lioutonant Cowmander Josoph A. REGEN, Unitcd Statos Mavy, ie
horcbty appeinted a Julge idvoeato of the Iulli‘hm-:,r Commd 2eion of which you
arc prosidont, convoned by my proccept of Z1 Folrunry 1947, :

/8/ Co Ae Pownall
C. A, POWNALL
Roaxr mrﬂl, U, S. Hr"l“'ff,
Commandor Marinwr o Arone

Copy tn: _ _ ¢ _ |
Licutonant Commandor Josoph A« -ROGAN, TSN, ©

CZRTIFIED 70 BE A TRUE COPY: ' | el sen }
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i I.iuutonnnt, V. 8. Kavy; e
| - Judgo Advocato. o 200
ke :

=




T - "3
‘ 0 %
FF12/417-11/(WC=20)/  UNITED STATES PACIFIC FLEET o {
\ 13=MEC--gn COMMANDER MARIANAS
Sorial: 12973 26 May 1947
From1: Tho Commandor Marinnns Aroa.
To Rear Admiral Arthur G, Robinson, U, S. Navy =
Prosidont, Militnry Commission, Guam.
Subjoct: Change in mcmborship of Commission,
1. Licut, Col., William K, LANMAN, Jr,, USMC 04681, is

horoby appointod a mombor of tho military commission of which you are
proéildont, convencd by my procopt of 21 Fobruary 1947, vico Major

Jamos H. Tatsch, U, S. Marino Corps, horcby rclicved, upon the complotion

of trinls nircndy bogun, and oxeopt in ovont of -~ .vision of cnsos £iy
alroady tried.

/s/ Cs &. Powmall
C, A« POWNALL,
Rﬂ'ﬂ.r ﬂﬁmirﬁl, U- Se any-

oc: Lt. Col, W.K. Lonman, Jre
Major J.H. Tatsch,

Juigo Advocato, Military Cormiselon,
Judge Advoeate Genernl, U. S. Navy,

CERTIFIED T0 BE A TRUE COFX:
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JAMES P, KENNY,
Iliﬂmmt' U. 8. HE.WJ i ’ "\
Judgo Advocato, |
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UNITED STATES PACIFIM! FLEET

Serial 17497 COMMANDER MARIANAS
29 Aug 1947
From: The Commander Marianas Area,
To: .Rear Admiral Arthur G, Robinson, U,S., Navy -
President, Military Commission, Guan,
Subject: Change in membership of Commissicn.
1, Major Joseph T, SMITH, junior, U.S.M.C., 08191, is hereby

appointed & member of the military commission of wi:'ch you are president,
convened by my precept of 21 February 1947, vice Litut, Col, William K,
LANMAN, junior, U.S. Marine Curps, hereby relieved, apon the completion
of trials already begun, and except in event of reviidon of cases already
tried, '

[/s/ C. A, POVFALL,
C. A, POWNALT,
Rear Adml:xal, U, 5. Navy,

not Major J, T. Smith, Jr,
Lt, Col, W, K, LANMAN,
Judge Advocate, Military Commission,
Judge Advocate, U.S. Navy.

CFRTIFIED T0 BE A TRUE COPY

A~ fhore

JAMES P, KENNY,
umnt; Us 8, Navy,
Mﬁ Advoeato. -
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Objections to the Charges and Specifications in the case of
Captain ASANO, Shimpei, I.J.N., and others, et al delivered by KUWATA,
Hideo Defense Counsel on September 22nd, 1947.

All the accused object to the charges and specifications for
the following reasons.

1, Objection common to all the charges and specifications,

Throughout all the charges and specifications, it is alleged
that the acts of the accuscd are in violation o” the law and customs
of war, However, vhat law and what customs thoy violated are not
shovn in a concrete manner. This is prejudicial to the substantive
rights of the accused, because thoy are precluded from preparing a
proper defense, unlcss they are fully apprised Jf the law and customs
which they arc alleged to have viclated,

Not only is this way of specification prejudicial to the sub-
stantive rights of the accused, but also it is obviously violative of
Section 27 of Naval Courts and Boards, which reads: "It is not
essential to state in a specification that an offonse was committed
in breach of any Fedoral statute, articles of the government of the
Navy, law of the State in which the court is sitting, or general
rogulation, as the court takes judieial notice of such statute, arte
icle, statc law, or regulation under vwhich the charge is laid, but
vwhenever the offonse comes directly under any enactment (foreign
law, municipal ordinance, or loca’ ship or station order), the
same should bc set forth verbatir in the specification &nd proved
likc any othor facts,"

While it is obvious that the law and customs of war which the
accused are alleged to have violated cannot be any Federal statute
of the United Statcs of America, much less article, State lar or
rogulation, beeause the accused who are the Japanesc nationals should
not be tried and adjudged in the light of Aperican laws and customs
for the offcnses committed at the lace constituting a part of the
Japancse torritory at the time of the action, Hence, we cannot but
consider that the law and customs of war which they are alleged tc have
breached are the international law and international customs, which
are not within the roalm of the laws and customs of the U.S.A. when
they arc vicwed from the standpoint of the logal system of tre United
States of America, Consequently, the charges and specifications
of the prescnt case are ulmrl; in breach of the above mentioned
rulo stated in Scction 27 of Naval Courts and Boards, because the
lav and customs of war vhich the ac-used are al'eged to have violat-
ed, arc not sot forth in vorbatin therein,

II, Objection to each apecific charge and specification,

1) Objection to cach Spocification of Charge I and Specification
1 of Chargo II

a) Throughomt the above-mentioned Specifications, the term
"acting jointly" and that of "“did each and together" are used con-
curently., But these terms are contradictory to cach other, Par-
ticularly, the torm "aotdng jointly" is quite inconeistent with the

torm "did each", If the accused acted jointly in perpetration of the
nuapdnffm they cannot oach have dome them, On the contrary,
Af the accused did each do the a'leged offemnses, they cannot have act-
od joimnt mﬂtlyulnrmath-utm-mmumdm

MO%’ specifications.
ey ' o3l




b) Specifieation 1 and 2 of Charge II allege that the accused
together with others to the relator unknorn did assault, wound,
strike, kill and cause to ho killed American prisondrs of war
by boheading with a sword or by stabbing with a bayonet, and
Specification 1 of Charge II alleges that tho accused together
with others to the relators unknown did assault, strike, mistreat,
torture and abuse an Amorican prisoner of war by condueting
surgical explorations in and upon the live body of the said
prisoner, Docs this mecan that each of the accused committed all
theso acts such as assault, strike, wound, mistreat, torture,
abusc, kill and cause to be killed? This is not conceivable,
because, for instance, it is quitc ovident that no man can kill
and canse to be “illed another person at the same time at the
smae place, It can be safely concluded, theraefore, that each
of the accused did one or more, but not all of the above mentiomed
acts, It should be clearly shown in the specifications, which
of one accused did which of these acts, Otherwise, the accused
cannot understand with vhat action they are eharged, and thus
they arec prevented from full preparation of their defense, This
is most projudicial to the substantive rights of the accused,

2) Objoection to Specification 1 of Charge II

Chargo II is labled "Vioclation of the law and customs of
war", but Specification 1 of charge II is quite different, in its
nature, from the other specifications of the same charge; in the
former, the accused arc charged with such positive actions as
assault, strike, mistroat, torturc and abuse, while in the latter
the accused Asanco, Shimpel, and Ueno, Chisato are charged with
neglect of duty in that they did unlewfully disregard and fail to
discharge their duty, ASANO, Shipei as thc Commanding Officer of
the 41st Naval Guards, and UENO, Chisato as the acting head Medical
Officer of the same Guards,

There is a wast difforence in nature between an offense con-
stituted by willful commission of a certaln act and that constituted
by negligent cmmission of & cortain duty legally imposed upon a
person, MNegleet of duty consisting of negligence in its subjective
as cect 1s quite Aifferent in its nature from the offense alleged
in Speceification 1 of Charge II which is constituted by willful
ocrmission of criminal acts, Furthermoro, the other specifications
of the same chargo are concorned with only ASANO, Shimpei or UENO,
Chisato, while in this spoecification NAKASE, KOBAYASHI n’' son~
others are alleged together with ASANO and UENO. Such a way of
specification laying offenscs of a dAifferent nature under the same
charge violates the rulo of Section 23 of Nav-) Courts and Boards,
vhich reads, "Carc should exereised to insure that offenses of
a different naturc are nmot laid under the same charge", Therefore,
Spoeification 1 of Charge II should be excluded from Charge II
and laid undor a separate charge, If it is asserted that Speeci-
fication 1 of Charge II is of the same nature as the other speci-
fications of the samo chargo on the ground that they are all in
viclation of the law and custom of war,-the assertion wil' be re-
butted in such a way as Charge I is dlso in its nature in violation
of the law and customs of war, and yot it is separately charged
from Charge II, Solmuutfwwdorhnﬂqdﬂhrthnp—
arate charge, the offensc in Specification 1 of Charge IT should
be also alloged undor a separate charge,
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3) Objcetion to Specification 2 and 3 of Charge II,

It is alleged in Specification 2 of Charge II that ASANO,
Shimpei did unlawfully disregard and fail to discharge his duty
to control the operation of members of his command and persons
subject to his control and supervision, while Specification 3 of
Charge II alleges that ASANO, Shimpei did unlawfully disregard
and fail to “ischarge Fis duty to take such mearures as were within
his power and appropriate under the eircumstances to protect Amer-
ican prisoners of war, as it was his duty to do. This should be
clearly considercd as duplication of allegation, Because, both of
them alleges the neglect of duty on the mart of ASANO, Shimpei as
the Cozrandznt of the 41st Naval Guards, while ASANO's neglect of
duty as the cormandant of the 4lst Naval Guards is just cne, and
should novor be divided into two or more, Moreover, the commissicn
which constitutes the neglect of duty on the nart of ASANO, Shimpei
is completely identical in these two snecifications, namely, in
that he permitted the visiting of eruclties upon, and the commiss-
ion of atrocities and other offenses against American prisoners
of war by the members of his command end persons subjoct to his
control and supervision, This clearly charges the identieanl
neglect of duty from two different standpoints; one as the super-
vision of his subordinates, and the other as the administrator of
the officia) installation of the 4lst N-vnl Guards,

If the accused is held rosponsible in duplicate for the
cormisaion of an unlawful aet or the ommission of one Yegal duty,
it is clearl” vioclative of the hasic principles of criminal
jurisprudence and most orejudicial tc the rights of the accused,

For the reasons stated above, it is firmly asserted that
Specification 2 and Specification 3 of Charge II should be con-
solidate? into ono specification,

4) Objection to Specification 4 of Charge II

Specification 4 of Charge II alleges the neglect of duty on
the part of tho accused UENO, Chisato, whilc Specification 2 and 3
of the same charge do the same of the accused ASANO, Shimpei, The
offenses alleged in these specifications are of the same nature in
that they are neglect of duty, We admit that Section 23 of Naval
Courts and Boards states, "Different offenses, however, if of the
same na‘ure, should be included in separate specifications nnder
the same charge," This is applicable, homevor, only to the case
whore a eriminal committed two or more different offences of the
same nature, and it should not be extensively construed as anplic-
able to the case where two or more persons perpetrated different
offenses of the same nature, Beocuase such a way of interpretation
is most prejudicial to the substantive right &f the accused,

By the reasons stated above, the accused objects to
the charges and snecifications preferred against them,
KUWATA, Hideo

I certify the above consisting of three (3) typewritten pages to
be a true and complete trenslation of the originel argument to the Jest

of my ability,
: EUGENE E. KERRICK, jr.
c FLED TO BE A TRUE coPl Lieut | ‘: p
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Objection to the Charges and Specifications in the case of Asano, Shimpeij}
Ueno, Thisato; Nakase, Shohichi; Eriguchi, Takeshi; Kobayashi, Kasumi; Taraka,
Sueta, Imperial Japamese Navy, delivered by Martin E, Carlson, Commander,

USNR, Defense Counsel on Monday, September 22, 1947, before the Military
Commission comvenmed by the Commander Marianas Ares; at Guam, Marianas Islands,

All of the accused object to the charges and specifications for the fellow-
ing reasons:

First, the accused object to the trial in joinder, Section 17, Naval
Courts and Boards reads: "Irial in jolnder - Accused persons will not be
ja:ln:g in the same charge and specification unless for concert of actiom in
an oilense,

"The mere fact that several persons havpen to have committed the same
offense at the same time does not authorize their being joimed in the charge,"

C.M.0., 77-1919 states the rule as to when joint trial should not be héld,
Trial in joinder: When joint trial should not be had,

"The mere fact the several persons happen to have gommitted the same
offense at the same time does mot authorize their being joined in the charge,

 Thus where two or more persons in the naval service take oeccasion to desert

or absent themselwves without leave, in company but not in pursurance of a
common unlawfu! desigm and comsert, the case is not one of a single joint
offense, but of several separate offenses of the same character, which are
no less several in law thougsh comhitted at the same moment,"

"Pile 26262-571,, G.C.M. Ree, No, 41468."

C.M.0, 1=1929 reads: "It is well sett’ed that the necessary elements
for a joint charge and joint trial are that the offense must be cne that is
not in its nature several, and that there must exist a conspiracy or concert
of ﬂctim.

In Digest of Opinions of the Judge Advoeate Gemeral of the Army (1901)
p. 201 it is stated: Properly warrant the joinding of several persons in the same
charge and bringing them to trial together thersom, the offemse must be such
as required for its commission, a combination of action and must have been
committed by the accused in comcert or in pursurance of a common intent,..."

In C.M,0, 4-1931 pp. 13«14, the JAG held: "Parties to the particular offense
alleged under the charge: "Striking another person in the Navy", may, under
certain eircumstances, namely, where common unlawful design, concerted actiem,
or comspiracy are involved, be properly joined; but a trial in joinder
cannot properly be had unless these circumstances are alleged to have obtaimed
sssssy the mere fact that several persons happen to have committed the same
offense at the same time does not authorize them béing joined in the charge,
(See also Pile: A17-9 (3) EN4 (211227) July 23, 1928,

(2) In view of the foregoing, the procoedings, findings, and sentence
were set aside,"

We hold that the allegations: "acting jointly and in pusurance of a
common intent, did, each and together, " is a mere conclusion of the pleader

"K (1]1
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We specifically object to those words in specification 1 and 2 charge I
and in specification 1 of charge II and move these words be stricken from
the specification, '

Wintrop's Military Law, P, 208 states: "But whenever the offense is, in
its nature, several there can be no jolnder,"

In foot note 3 on page 208, Wintrop quotes Hawkins, ¢ 25, 889, as
follows: Where the offense indicated doth not wholly arise from the joint
act of all the defendants, but from such act joined with some persomal and
particular defech or ommission of each defendant, without which it would be
no offense, ,.,,.. the indictment must charge them severally and not jointly."

fie hold that the defenses of these joint defendants are antagonistic and
it is thereforo proper to grant a severance, In support of this we ecite
Wharton's Criminal Procedure Vol, I page 411 and Wharton cites the following
cases: Ala - Hawikins v, State, 25 Ala, 41, T11,- Maton v. People, 15 Ill, 536;
Me.- State v. Soper, 16 Me. 293, 33 am Dec 665, Mass, (1 Gray) 555; Miss,- Mask
v, State, 32 Miss, 405; Tenn,- Roach v, State, 45 Tenn, (5 Cold) 39; Fed. U.S.
v. Marchant, 25 U.S. (12 Wheat,) 480, 6 LED,700; U.S. v, Kelly, 4 Wash, c.a.
528, Fed, Cas. No 15516,

In Texas this 1s so bv statute.- Wiby v, State, 22 Tex. App 408, 3 S. W, |
570,

Wharton's Criminal Procedure vol, I page 411 states;

"Where the defenses of joint defendants are antagonistie, it is proper
to grant a severance, And this is eminently the case where one joint defendant
has made a confession implcating both, and which the prosecution intends to
offer on Trial, Citirg Com v James 99 Mass, 438, This present case is exactly
in point and we move that the commission quash the charges and specifications,

Not only are Asano, Ueno, Nakase, Eriguchi, and Kabayashi joined in

specification one of charge I to the prejudice of each one individually

t these five accused are joined with "others to the relator unknown",

his joining of these five accused with others not even kmown to the prosecution
is certainly vague as to members and as to persons, All of these five accused
should be iaformed who these others are, It is not for the accused to have to
prove the specifications are correct and sufficient when the accused are
describled as "others to the relator uniknomn", It is however prejudicial to the
accused here in court today,

We have alwys objected to the accused being joined with "others unknowm"
or as in this instance with "others to the realter unknown", There has yet
in previous trial here on Guam been no answer to our objection or has there

been any proof in any previous cases as to who these "others unknown" are,

Yet the commission invariably find the allegation and "other to the relator
Uhknown" proved. Can it be said that the “others to the relator unlnown" are
not accused of the crime charged in specification 1 of Charge I? Why then are
thoy named and why are the five accused who are named joined with "others to the
relator unlmown”, The "others to the relator unimown" is certainly at issue in
this trial and the éommission should require the allegation to be proved, This
is no trivial matter. It prejudices the substantive rights of the accused,

It is important in this case, It was important in the Iwanami case. The
cammission will rcmembor that in the Iwanami case in speeification 2 of
Charge 1 and Iwanami wore charged with muwrder of two prisoners
F1ED TO BE A THUE COPY
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acting with Okuyama,...., and "others unknown", The prosecution in that case
only produced one witness Nakamura, Shegeyoshi, who testified Iwanami was

not there, The court found the specifieation not as to Ivanami,
Nakamura testified only Okuyama, Sakagami and he, Nakamura were there, Here
was the testimony that if believed would limit the crime to only three persons,
Okuyama, Sakagami and Nakamura, Nekamura wasn't charged with the crime and

he committed sulcide and yet the commission found the specification as to
"others unknown" proved. If the commission believed that the "others unknown"
was Nakamura then his testimony was as we held objectionable and Nakamura

was not a credible witness especially after having committed suicide while
still in the status of a witness, Our objection is as fundamental and as
important in this case as in the instance we cited in the Iwanami case,

Take for instance spocification 1 of Charge II in which Asano, Ueno,
Nakase, and Kobayashi are joined with "other to the relator unkmown" in
assualting, striking, mistroating, torturing and abusing an American prisoner
by conducting before a group of Japanesc nationals surgical explorations on
the said American prisoner, Clearly therc is a limit to the number of the
peoplo who wero present at this scene. The judge advocate must know the
number of persons present and who they werc since this case has been investigated
for more than two years, Can anyone do the act alleoged if he were not present
at the scene? The judge advoeate must know who every person was at that scene
was because he has gone to trial, Not to name these other persons who are
also charged in this specification is most unfair and prejudicial to the

substantive rights of these accused, Asano, Shimpei; Ueno, Chisatoj; Nakase,
Shohichi; and Kobayashi, Kagumi, particularyly in this instances as to specificat~-
ion 1 of Charge II,

After more than trno years of investigation of this incident the judge
advocate should know for certain who the accused are to be in this particular
trial, We do not ask that they be joined in trial because we object to each
and every one of these accused being joined with each other in trial but we
do object that here are others who are accused of this same crime and are
not named and not brought to trial at this time but are nevertheleas
joined in trial wit" these accused under the allegation "and others to the
relator unknow",

If these "others to the relator unknown" are the prosecution witnesses
we shall object to them as witnesses when they zo on the witness stand and
here and now we objeet to the a’legation, "and others to the relator unknown".
If the fudge advocate knows who the others are we ask that they be named at
this time; if he does know there were others and knows how many then he
should specify ho~ many others; if he does not know aftor more than two years
of iavestigation that there were others but they are unknown,

This specification 1 of Charge II alleges the four accused named and
here in court today "and other to the relator unkmown,” .., , " did, cach
and together,"

Ve call the commisdion's attention to the rule of evidence laid don

in Wharton's Criminel Evidence, Volume 2, section 714 whioch reads: "Narratives
of past events after the conspiracy is fully executed are ‘o measures taken

*x (3)"




in execution or furtherance of the common purpose inadmissible against co=
conspirators,”

State v, Huckins, 212 Iowa, 283, 234 NW 554 holds: "Onc conspirator does
not ... by its cxecutiun under his authority, authorize his co-conspirator
to make confessions or admissions of guilt for him or to narrate past events,"

"When the common cnterprise is at an end, whether by accomplishment or
abandonment, no one of the ccnspirator is vermitted by any subsequent action
or declaration of his om to affect the others," from Wharton's Criminal
Evidence, Vol, 2 par, 714 citing: Logan v US, 144 U,S, 263, 36L, ed, 429, 128,
ct, 617; Brown v States, 150 U.S. 93,37L, od, 1010, 1} Set,37; Goll v U,S.,
1667, 419 (cca Tth); Hauger v U,S., 1737, 54 (cea Ath); Morrow v U.S., 117,
(2d) 345 (cca7th); Screnson v State (eca B8th) 1437. 820; Whi of certiorari denied
in 284 US 654, "6 L.,ed, 554, 52 Sct, 33; Mimner v, U,S., 577 (2d) 506 (coa 10th)
557 (ed) 506; Cendagarda v, U.S,, (cca 10th) 647 (2d) 182; U.5. v White, 5
Cranch (ceca) 387 Cas, No, 16675,

Section 33 of Nawval Courts and Boards requires that the accused should
be doscribed by his rank or rating, Christian name and surname, written at
full length, No where in Naval Courts and Boards can we find any authority
for describing the accused as ", and others to the relator unkmom", Section
34 of Naval Courts and Boards relates only to the marty injured. This section

roads:

"In the case of offenses against the person or property of individuals,
the Christian name ond surname, with the rank and station, if knowm, If not
known, the party injured must be described as a person "by name to the relator

unknown, "

We hold that this specification 1 of Charge II as well as specification
1 and 2 of Charge I are not definite enough for the accused to prepare
their defense and to get witnesses to meet the charpe, citing: People v,
Erudz, 272 See 401, 112 N,E, 126, Ann Cas 1918 ¢ 540; Brockway v State, 192
Ind , 138 N.E, 88, 26 alR 69,

In 27 Am Jurisprudencoe page 641 Sectionm 79 it is held "A proper and .
sufficient allegation of the names of the defendant in the changing vart of
an indictment or information is essential to the walidity thereof and it
is the universal rule that the ommission of his name therefrom is a fatal
and incurablo defect," citing Culpepper v State, 173 Ga. 779, 161 Se 623,

7 alR 217,
In 27 Am Jur, Sec, 183 p, 728,

"If the name of a person, necessary to be referred to is alleged to

be to the gramd jurors unknown, and it appears that the name could have
been easily ascertainod, this has “een held to be a fatal varrance,” citing

Stﬁh"m’ 19 N N, ‘-ﬂ. um. Ann Cas, 1917 Dﬂlhﬂﬂ"rm’
47 Tex Crim Rep 124, 80 Seu 524, 122 An St Rep 678,

& (&)

F1ED TO BE A TRUE COPY

'O




In Kerrs Wharton's Criminal Procedure Vol I Seetion 154 P, 218 it is held:
"But if the third party's name be known to the grand jury, or would have
been known by inquiry of ~it-ess at hand, the allegation will be improper,
and the defendant must be acquitted on that indictment,

Section 155 of Wharton's bid p.211 says, "The test is, had the grand
Jury notice, actual or constructive, of the namej for if so, the name must
be averred. citing Ind., Blodgett v State, 3 Ind.403; Mass., Com, v, Shermanm,
95 Mass, (13 allen) 249; Com, v Glover, Ill Mass, 401; Jexas, Atkineon v State,,
19 Tex, app. 4623 Eng,, Rex v Strond, 1 Car, & K, 187, 47 Eng, C,L, 1865 Rex v
Robinson, Holt N.P. 595, 3 Eng, C.L, 233,

Not to name these other accused perond is most prejudicial to the accused
particularly Asano, Shimpei; Ueno, Chisato; and Nakase, Shonichi because
the accused are therby prevented from calling certain persons who ray be
able to testify for them if they arc not accnsed and not naming al” the
accused or describing the victims, or the date of the crime exactly, prevents
the acersed from knowing for a certainty the erime vwith which they are charged
and prevents them from settin- up as a defense the absence cf the accused
particularly Asano, Ueno and Nakase from the command when the crime was committed,
Threc years ago is a long time and time gradually wears out proof of innocence,

We make a motion for the request a bill of particulars setting forth the
names of the third parties now alleged as "and others to the relator unknown",

If this motion is not granted we move that the words "and others to the
rclator unknom" be stricken from specification 1 and 2 of Charge I and specifi-
cation 1 of Charge II,

We further object to the charges and specification because all the accused
are not inecluded in both charges, The aoccused Eriguchi Takeshi is charged in
speeification 1 of Charge I and Nagashima Mitsuo is charged in specification
2 of Charge I and Tanaka Sueta is charged in specification 2 of Charge I but
nofe of these persons afa acoused in Charge II,

The rule as laid down in 27 Am Jur, Section 123 page 683 "Differemt
defendants. cannot be charged in the same indictment where they are pot all
included ih each count thereof." citdpg Mo Elroy v U,S. 164US76, 41 Led 355,
17 8. Ct, 31; Culjak v U.S. (eca 9th) 537 (24):55{ 82alR 480, ' .- -

We move therefore that the charges be quashed,

We further objeet to Charge II because of duplicity, The rule ig that
one offense only can be charged in one count of an indictment, We call the
Comm ission's ottention to specification 1 of Charge II wherein Asano, Ueno,
Nakase and Kobaynshi arc charged with assanlting, striking, mistreating,
forturing and abusing an American prisoner of war, and in specifications
\ and 2 of Charge I and then in specification 4 of Charge II Usno only is
dharged with meglect of duty for the same mots he is charged with doing wilfully
under specifications 1 and 2 of Charge IL, '

In 27 An Jur, Section 124 pp 68368, the rule is: "Duplication in criminal
pleading 1s the joinder of two or more distinct and separate offenses in the'.
same count of indictment or information, As sometimes stated, the rile
is that of fenses created by different statutes, or those to =hich difforent
puhishments are annexad, cannot be incladed in the same count, (citing
Haniltéh v State 129 Fla, 219, 176 So 89, 112 alR 1013 eiting RCL)"

Specification 1 and 2 of Charge I Apbeled . .
Ihuk COFX hi At 1
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"Murder " beeause these specification do not follow the sample svecification
in Section 53 Naval Courts and Boards, These specifications not only contain
allegations of statutory murder such as "this in violation of the law and
custcms of war" but allege the elements of common law murder, This sort of
pleading is vague and the difendcnt does not know if he is beimg charged
with common law murder or stailutorr mcder, We object to the common law
specifications of murder in both specifications 1 and 2 of Charge

I and move that all such allogations as to common law murder be stricken
from these specifications, This on the basis that there are mo common law
offense against the United States,

In American Jurisprudence Cirminal Law page 158 we read: "There are no
common law offense agoinst the United States and the crime of murder or
manslaughter as such is not known to the Federal Governmert except in places
over which it may exervise exclusive jurisdiction and where by Act of Congress
such offenses are recognised and made punishable, Citing Pettit v Walshe, 194
U.S. 2053 ls U,5.,C,A., Para 451 et kqn

The strict common law rule is that all erimes are local, If a common
law offense alleged must find that the offense charged is not a common law
offense and particularly so wvhen the Pederal Ciusc o “ettit v Walshe holds
there are no common law offenses against the Umited Statcs - :d that the
crime of murder or manslaughter as such is not kmown to the Federal Gevermrent
except in places over vhich it may exercise exclusive jurisdiction and where
by Act of Congress such offenses are recognised and made punishable,

Remember that at common law it was necessary to allege the name of the
person against whom the offense was directed, "And at common law and under
the practice in some states, it is vital importanco that the mame of the
person against whom the offense was directed be stated with exactitude,™ 27
Aner Jur, Sec. 80 P,643 citing Poople v Germach 302 Ill 332, 134 N.E, 756, 29
ALR 1120; Com v Snow, 269 Mass., 598, 169 N.E, 542,

We object beacuse specification 1 and 2 of Charge I do not show the
statute of murder which has been viclated. Not to set out the statute verbatim
is prejudicial to the substantive rights of the accuscd and he is nrecluded from
preparing a proper defense nct being fully apprised as to the law he has
?101&1‘-3&. .

The snecification 1 and 2 of Charge I a)lege "thim in violation of the
lavw and customs of war", What law and what customs of what? We hold that not
to set out such law and customs is prejudicial to the substantive rights of
the accused, Arong other things he is not fully apprised of the law and the
customs he has violated, and cannot prepare a proper defemse,

In Kerr's Wharton's Criminal Proc-dure volume I section 269 the rule
is 1244 down that "Where a statute prescribes or implies the form of indictaent,
it is usually sufficient to describe the offense in the words of the statute,
and for this pruposec it is essential that these words should be used," The
foll cases cited: 1 Hale 517, 526, 535; Peoat. 423, 424; Ala, Scte v Cliek,
2 Kla, 2; Lodino v State, 25 A1-, &) Masen v Stato h:i Ala, ml'nmu v
Martin 32 Ccl, 913 People v Murray Cal, ) . ) v Buck,
34 Cal, 661; Ga, ]uhuvsuu 'kﬂn. 551; Ky, Com, v Turnor, 71 Ky, f‘ﬁ)
1; La. State v Pratt, 10 La Ann 1915 Mo, State v Gumey, 37 Me, 149; Mass, Com
v Ponno, 125 Mass, 387 Mo, State v Brister 90 Mo, 514, 2 SW, 834 Neb Denton v
State, 21 Neb 32 N.W, m‘ N.H, State v Rust 35 N.H. 438; N.J, State v

Gibbons, 4 N.J, N,X, v 5 Den 763 Philps v People, 72 N.X.
3343 I.E'.. State v s:hﬂar, 19 8.C. ‘n-:i-. Kinney v Stato 21 Tem ;m, M8, 17
SN 4233 V&, State v Hoover 58 Vt, 496, 4 Atl, 226; Va, Om. v Hampton, '
590; Howell v Com., 5 Gratt, 664} Ped, ll,ah;.l-m, Tod

’
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2 Paine C,C, 451, Fod Cas, Noi 144551 Eng, Rex v Ryan, 7 Cap & P,854, 2 Moody 18,
3‘2 !u' c‘l Lo [ ] -

| Parther in Section 271 of Wharton's I bid; Sec 271, "An indicment, wheh
professing to recite a statute, is bad if tho statute is not set forth correotly,”
ckting Com v Burke, 81 Mass (15 Gray) 408; Com v Washburn, 128 Mass 421; Butler

v State, 3 Me, C, (5.C.) 383; United States v Goodwin, 207 Fed, 237.

In 27 Am Jur. Sec 100 we read, "Although early authorities are to be
formed which imposed a strict rule that a statutory offemse must be charged
1E?the exact words of the statutc citing Hees v State, 5 Ohio 5, 22 Am, Deec.
767,

Even if this law and thesc customs of war be the United States Military
Law and U,3, customs of war that it is charged these Japaneso violated
we hold this law and the customs of war should be set out verbatim in view of
the fact thet accused are on the face of the specification not subjeet to the
jurisdiction of the United States courts having been Navy, Dublon Island, Truk
Atoll, Caroline Island, and while so serving at said military installation, ...
on or about 20 June 1944. The accused are all former officers and enlisted men
of the Japanose and still citisens of Japan, The law does not presume that
only these accused Japanese has knowledge of our statute law, We even maintain
that there is a presumption that the common law such as we know it in the United
States does not exist in Japan, So that the rule laid down in Underhill Criminal
Section 45 page 58 to the effect: "Unless otherwise shown, the presumption
exists that the law of another state is the same as that (f the former state,
though ;only as to the common law and not statutory laws," does not create a
presumption that any of these Japanesc accused know our common law., The pre-
sumption is that they did not know ¢ither our common law or our statutory law,

We are at a loss to know what law it ia then that these accused are
charged with having violated, What does the judge advocate mean by and how are
the Commission to know, but far more important what does the accused understand
by the words "this in violation of the law and customs of war," This the accused
nust know beforc he can make a proper defense, Not to inform these accused is
prejudicial to their substantive rights, It denies to these accused due process
of lam and the equal protcotidh of the law becuase of the failure to state the
ovidentiary varticulars of the offense which the law and customs of war make an
of fense,

The specifications are vague and indefinite as to what law and what
metons of mar arc alleged to have been violated by these accused, BSee 27 Am,
Jus S6¢i}111 footdotd™ 12 vherein the F8llowing cases are cited: Com, v Sinclair,
195 Mass. 100, 80 N, E, 799, 11 Ann Cas, 217; Com v Suell, 189 Mass 12, 75
;' N, E, 75, 3 .(NS)1019; State v Van Pelt, 136 N.C. 633, 49 S.E. 177, 68 IRA,
' 760, 1 Ann Cas, 495,

It was ¥r, Justice Rutledge in his dispsenting opinion in the Gemeral
Tomoyuki Yamashita, Petitioner case vho sadd: "It is not in our tradition for
anyone to be charged with erime vhich is défimed after his conduct, alleged to be
criminal has taken place; or in language mot suffieiemt to inform him of the
nature of the offense so tc emable him to make defense.”

Not only are these acoused charged with a .
ith having violated the customs of war, Aeccrding to




[’2’% cortain and uniform; (3) onpuhnrn (4) comsistent; (5) general; (6) known .
: g in opposition to the terms and provisione of a statute or lanful regulate
on or,

Certainly the customs alleged to have been violated should be set forth,

In Specification 2 and 3 of Charge II it is alleged that the Commanding
officer of the 4lst Naval Guards failed to discharge his duty as the Commandant
eesssin violation of the law and customs of war, Since when have either the law
or customs of war dofined vhat the dutlies cf a commanding officer in time 6f war
are and imposed a penalty upon the commanding officer for fallure to' discharge
his duty under battle conditions,

I quote ag=in from the dissenting opinion of Mr, Justice Murphy in the
Yamashita case: "International law makes no attempt to define the duties of a
commandor of an army under constant and overvhelming assault; nor does it impose
1liability under such circumstances for failure to meet the ordinary responsibil-
ity of command, The omissicn is understandable, Duties as well as ability to
ccntrol troopa, vary according to the nature and inteasity of-the particular
battle, To find an unlawful deviation from duty under battle conditions requires
difficult and speculative calculations, Such calculations are usually highly
untrustwcrthy when they are made by the victor in relation to the actions of a
vanquished commander, Objective and realistic forms of conduct are then extremely
unlikely to be used informing a judgement is an unfortunate but umescapable fact,
So great is that probability that international law refuses to recognise such a
judgmont as a basis for a war crime; however fair the judgmont maybe in a per-
ticular instance,"

Not only arec s ecifications 2, 3 and 4 of charge 2 objected to cn the
grounds that thesc spocifications are not the basis for a war crime but these
specifications are objected to because these three specificantions are founded
upon the same incidents as is the basis for the crime charged in specification
1l and 2 of charge 1 and specifieation 1 of charge 2,

Specially specification 2 of charge 2 paragraph (2) is based upon the sdhe "-
incident charged in specification 1 of charge II,

Svecification 2 of charge 2 paragraph (b) is based upon specification (1)
of charge 1.

Specification 2 of charge ? paragraph (c) is based upon sepecification 2
of echarge 1,

Turning to specification 3 of charge 2 paragraph (a) is based upon speci-
fication 1 of charge 2,

Specification 3 of charge 2 ~aragraph (b) is based upon specification 1
of charge 1,

Specification 2 of charge 1 paragraph (c) is based upon specification 2
of charge 1,

Specification 4 of charge 2 is based upon specifications 1 and 2 of charge
2.

In CMO 2-1932 p, 13 it was held that "negligemco and willfulness are the
apposites of oach other, They indicate radically different mental states,”

The same distinction between e and wilfulness was made by the U,S,
Cireuit Court p4 Appeals, Seventh C t (64Fed. 823) the court holding:
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"Negligence is negative in its nature, implying the omission of duty, and
excludos the idea of wilfulness, Wilfulness or imtentional injury implics pose
itive and aggressive conduet and not mere ncgligent omission of duty,"

Se also 135 PFed, 7‘] mr ”‘l 173 E‘di ‘31.

In CMO 1-1939 the Judge Advocate General said: "While there is no rule of
law which prohibits making indentical facts and circumstances the basis of more
than onc charge, it has long been the policy not to do this when the offense falls
clearly with in the definition of a speeific artiele of the articles for tho gove
crament of the Navy and there arc no ageravating circumstances to be set forth
under cne chargo that will distinguish it from the other. (File: M M« Frey,
Reinhold/ A 17~ 20 (390 203), April (and 26, 1939) citing CMO 10-1926, p 8;

C40 8-1927, p., 6; CMO 1-1937 p, 6 and see 457 naval courts and boards,

CMO 10+1926 p 8 holds: "As a matter of policy the use of two or more
charges is not approved vhere the idintical facts are made the basis of both,
and where there are no aggravating circumstances set forth under one charge
which distinguish it from tho other."

In CMO 8-1927 p, 6 the policy of the navyy department is again reiterated
and we read: "The Navy Departments instructions merely means that as a matter
of policy the rule which permits such duplication of charge is not available
of when the offense falls quite clearly within the definition of a specifie
article, where there are no aggravation circumstances distinguishing it from the
ordinary case contemplated by such article, and where there is no necessity to
resort to multiplieity or olurality of charges.,”

S0 in specification 1 of charge 1 Asano is charged with wilfully doing an
act and in specifications 2 and 3 of charge 2 he is charged with neglecting to do
an act, Again in specification 2 of charge 1 Asanoc is charged with doing a pos-
itive act and in spocification 4 of charge 2 Ueno is charged with neglecting to
do his duty by failing to act.

Sinco charge 1 is the more serious charge we move that in keeping with
Navy Department policy that specificatiops 2, 3, and 4 of charge 2 be quashed,

Section D=13, Naval courts and Boards states: "In the cases of the more
serious offenses triable by superior provost court and military commission, there
should be a detiled specification as in courtemartial practice, and such -
specification should show on its face the circumstances, Conferring jurisdictioms,
«esss"Section 328 of Naval Courts and Boards states three conditions are nec-
essary to the jurisdiction, (e) "There must be jurisdictions as regards (1)
place, (2) time, (3) person, (4) offense,

We object to specifications 1 and 2 of charge 1 on the grounds that in the
face of the charges and spocificaticns the murder having been alleged to have
boen committed June 20, 1944 and the charges and specifications are dated July
15, 1947 the offense charged is barred by the statute of limitations,

Murder as an offense is provided for as follows: Section 53 Naval Court
and Boards, .

"Muxder. This is provided for in the 6th A.G.N. It must have been come
mitted by a person belonging to a public vessel of the United States and out-
side the territorial jurisdiotion thereof.®

Section 336 N.C. and Boards reads as follows:
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"The 6th A,G.N, provideos that "if any verson belongine to any public
vescol of the United States commits the ecrime of murder without the torritorial
jurisdiction thereof, he may be tried by courtemartial and punished with death,"
This precludes a courtemartial taking jurisdiction of murder committed within
the territorial jurisdiction of the United States. If the crime is committed
on the high seas or withing a foreign country thgre is no doubt that court
martial having assumed jurisdiction thereof may proceed to a final judgment.®"

Article 6 A,G.N, before it wos amended reads:

"Murder, If any nerson belonging to any public vessel of the United
States commits tho crime of murder without the territorial jurisdiction thereof,
he mag}bn tried by court martial and punished with death, (R.S, sec, 1624,
art, 6)."

This must be law applicable because Article 6 A,G.N. was amended by Public
Law 245 on Dee, 4, 1945, "Alnav 420 = 45 - 1843 Amendment to Articles for Gover-
ment of Navy, J.A.G, 8 Dec. 1945,

We spceifually object to specifica*ion 1 of charge II because this speci-
fication improperly alleges matter in aggrava‘ion as to specification 1 of
charge I. Matter in aggravation is fully explained in Section 166 of Nawal
Courts and Boards and in accordance with this scection mattor of this type is
introduced aftor the finding, Wo hold this is no separate offense,

A1l the specifications of charge 2 allege the offenscs were committoed
Ju.ﬂﬁ 20' 1%'

We hold that these accused cannot bo punished for the offenses alleged
under either charge 1 or charge 2 boeause of the limitations as to trials,

We ask that the Commission take judicial notice in accordance with Section
3098 of Naval Courte and Boards of Article 61 Title 34 U.S.C, Section 1200 which
roads as follows:

"Linitation of trials; offenses in general,

No person shall be tried by Court-Martial or otherwise punished for any
offense, except as provided in the follovinz artiecl:, which appears to have
been comnitted more than two years before the issuing of the order for such
trial or punishment, unless by reason of having absented himself, or of some
other manifeost impediment he shall not have heen Amenable to justice within
that period, (RS. Section 1624 article 61; Feb, 25, 1895, ¢ 128 Stat, 680)"

We object to all the specifications on the grounds that they do not show
jurisdiction as is roquired by Section D-13 Naval Courts and Boards,

According to Wharton's Criminal Procedure Volume 1 Section 369 the in-
dictment, in this case the charges and specifications must show the offense
within the statute of limitations or of excluded by statue should bv striet
practice after faots of exeoption, I quote secotiom 369: "

1 1B
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Ordinarily, as we have scen, the offense must bo lald

aver facts of oxception,
in the indictment within the time fixed by the statute of limitatioms.®
Section 179 Whartons, 1bid, reads:

Where a timo is limited by general
mtm time laid should ordinarily appear
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to be within the time so limitod, or aver that the case f-1ls within
statutory exceptions,” citing Whart, Crim, Ev, Sec, 105; Ala, Shelton
v State, 1 Stew and P, 208; Ark, Gill v, State, 38 Ark 5243 Cal, People
v. Miller 12 Cal, 291; Fla, Anderson v, State 20 Fla. 381; Ga, Mclane v,
State, 4 Ga, 335; Ill, Lamkin v. Pcople 94 Il1, 101; Ind, Statc v. Rutt,
8 Black f, 195; Hatwood v, State, 18 Ind., 492; Me State v, Hobbs, 39
Mc, 2125 Mich People v, Gregory, 30 Mich, 371; N.H, State v. Robinson
29 N.H, (9 Fost,) 274; State v, Ingalls, 59 N,H, 88; Tex, Shoefercater
v, State, 5 Tex;, App., 207; Vt, State v, J.P, , 1 Tyl, 283; Vanghn v,
Congdon, 56 Vi, 115, 48 AnRep, 7593 Wash State v, Myebery, 56 Wash
386, 405 Pac, 624; Fod, U.S. v. Wenslow, 3 Sawy., 377, Fed Cas No. 167423
State v Owen, 13 Sawy, 57, 32 Fed, 537; Eng, Rox v, Brown, M, & M. 163,
22 Eﬂg- C.L. 495,

We make a motion to quach the pleading, 1.,e, all specifications of both
Charge I and Charge II parti ly on the grounds of duplicity and
mis-joinder., We have pointed out the dofeects are apparent on the face
of the specificationsi

In 27 American Jurlsprudence Scct, 148 page 704 the rule is laid
dorm that:

"A motion to quash for mis-jolnder, either of parties or offonces, 1s
addressed to the sound discretion of the court, (citing Cul jak v, U.S.
(cca 9th) 53 F) 3d) 554, 82AIR, 484) The guiding rulo in the disposal of
such a motion is that the court shall consider whether some of the defen-
dants may be prejudiced by having evidence applicable to cher of the
defendants so involve them as to react to their prejudice with the jury,
or imper?nualy affoct their right to peromptory challenges, (citing 82
ALR 484,

Sec, 151 of 27 Am, Jur., page T05:

"It is o0 well=ecstablished rule in many jurisdictions that where a
person in custody charged with crime is compelled over his objection to
givo tostimony before the grand jury, which is made the basis of an
indictment against him, the indictment should quashed, (13).....The same
result follows where a witnoss is subpocnacd before a public officer, and
compelled to incriminate himself, and a copy of the transcript of his
examination, taken by a stenographer, is truned over to the grand jury,
vhich thereupon find an indictmont against the accused.(18)"

Footnoto 13, State v Ponco, 173 Ind, 99, 87 N.E. 488, 25 LRA (NS)
818, 140 Am, St, Rop, 240, 20 Ann Cas, 1180: Siklek v Comm, 133 Va. 789,
112 S,E, 605, 27 ALR(dictum) State v Lloyd, 152 Wise. 24, 139 N.W. 514,
Ann Cas, 1914 c 415 ¢t 27 ALR 148; 28 LRA, 318; 47 IRA (NS 1210,
12143 6 Am Cas. 3 Arm Cas. 1914 e 418,

Footnote 18 State v Rixon, 18 Minn, 573, 231 N.¥, 217, 68 AIR 1501,

In view of the many objections which we have made to the charges and

specifications the only practical thing to do is not to try amend the
spocifications but to quash the specifications and the charges as
against these accused,

Respectfully,

Martin Emilius Carlson
m “-Bilnll

"k (11)*




22 Sﬂptﬁmbﬂr 19&7-

REPLY TC OBJECTIONS AND
T0 CHARES AND SFECIFICATION,

DELIVERED BY

LtComdr,, Joseph A, Regan,

Duplication of Pleading = Pleading,
&E. 19 H.G. & B,

"The Law permits as many charges to be preferred as may be necc=
essary to provide for every possible contingency in tho evidence,

The obligation of the prosecution under Sec. 12 N.C, & B, is that
"a specification set forth in simple and concise langaage facts
sufficient to constitute the particular offense charged and in such
mannor as to enable a person of common understanding to know what is
intended," BEach specification of each charge does use simple and
coneise language and does aprise the accused of what is intended.

Attcrneys for accused have quarreled with =e=

In Charge I - the accused me accused of murder - In Charge II -
of Violation of the Law and Customs of War,

They have accuscd the prosecution of a failﬁe to set forth
the precisc statute, law or custom viclated by the accused,

The violations of law for which these accused are present here
today are a violation of the International Law concerning the treat-
ment of prisoners, This law is execplified by the Geneva (®risonmer
of War) Convention of July 1929, Sece, 309 N.C, & B, provides that
"Matters of which courts may take judicial notice need neither be
charged nor proved." Here we have, since the crimes alleged are
vioclation of the International Law concerning Prisoners been
guided in our pleading by See, 309 N.C., & B, .

It 1s truo that each accused is not mentioned in cach specification
but Asano is oxcept in the last specification of Charge II, They
all acted but Asano and Teno and e are under the compulsion to bring
all charges against these persons at the time the trial is had,

These two charges are not the same - and while the eircumstances
giving rise to the specifications in both charges may be the same,
still they allege violations of different duties or obligations of
the accused - and in any event = the prosecution must from its
specifications in order to take care of every contingency.

"L (1)




Again, the Supreme Court in the Yamashita Case said a military
court need not have 1ts specifications drawn with the nicety of civil
court plcading,

Joinder of Porsons =

It is truc that there is no conspiracy alleged here = but a
concert of action is herc alleged, All of the accused had a hand in
doing to death two Amerdican Prisoners of "ar, = And so the evidence
vill show, Faah played a part in the ordering, securing, preparing,
torturing and so forth, All of them participated in the killing -
not as conapirations - but as fellow workers = who acted "jointly,
each and together,"

Sec, 17 of N,C, & B, says; "Accused persons will not be joined
in the same charge and svecification unless for a concert of action
in an offensce,” = The evidence will show that a concert of action
did exist,

Concorning the defense complaint against the phrase "and others
unknown" - The prosecution has no intention of rearguing the Iwanami
case and whether or not the courts findings then were oroper or
not proper, In this case - the phrase is aptex and properly used,
In both instances = of murders = we do not have all the persons
responsible = in fact, we do not even know all of them, The operation
was performed before many spectators - In the case of beheading ~
there were more than 30 persons present = and quite possibly, more
than Kobayashi and Enguichi actually had to do with boheading, We
know for a fact that Tenaka was not the only one who stabbed = we
only know that he was the first person who stabbed. The testimony
will show that six persons wiclded a bayonet but the investigation
has only brought *o light the correct identity of Tanaka,

Commander Carlson pays the »rosecution too much honor in ine
sisting that boecause the case has becn investigated for such a long
time and because we have gone to trial, we must know the other per-
sons "unknown" = If hc had any partical experience in questioning
recaleitrant ovasive, and lying Japanese = he would lnow that we
have gone to trial because we have satisfied ourselves that the
persons here in court arc responsible for the acts complained of =
and wo have despaired of properly establishing the identity of other
culprits, The defense has not been prejudiced by the complained of
pnrase - let the accused place proper confidence in their commsel and
disclose to them the identity of the persons who aided them 1n com=
mitting these nefarioms acts, - The accused did what we shall prove
they did - we have supplied them with the names of our witnesses -
and as the accused peretrated the murders, they must know who aided
them and who wou'd make proper witnosses.

The accused know the exact date when the orimes were committed,
they know best who were vresent, who aided them and who did the
specific things complained of, They have within their owd knowledge
the actual facts and they are not prejudicial in being advised that
we have not been able to identify all the culprits and point out

their exact of responsibdlity,
CEBTIFLED TO BE A TRUE COPY




Concerning, the plea for severance because of the difference
in intercst of the varrious defendants, This difference in intorest
is not obvious from the face of the charges and specifications, It
may be when the defendants get around to attempting to excudse thoir
acts = they nay attempt by their stories to shift the blame one to
another but we have accused them all together of murder, Wkat thoir
defenses may be should not influence the commission in deciding
vhehter or not the charges are in due form and technicalliy ccorent,

It is interesting to note in -assing that the attorners for the
defondants do not themselves presently believe “hat thewc is a
conflict in the interests of the wvarrious accused - for they
repressed them all,

The defense complains but nct too loudly that we have not set
out with suffieient defitiness the identity of the vi-tims, They
saw them, they tortured them, they killed them, and ther evcrated their
bones, -~ and now they complain that the names of the viciimu have
not been supplied,

Jurisdiction:
The Aefense complains that the specifications do not show

jurisdiction on their face, = The precept calling this commission

in%o being empowers the commission to try "all persons iIn the cus-

tody of the covening authority at the time of the trial charged with |
war crimes committed agcinst V.S, nationals »ex," The murders

charged here were U.S. nationals, during the war and they were

comnitted on Japanese territory. The fact of the murders, the

nationality of the victims, the place and approximate time, and the

identity of the accused are all set out in the specifications thus

advising the accused that they are being tried for a war crime and

the precent clearly gives the commission jurisdiction over such

erimes, '

The objection of the counsel made under Sce, B-53, Article 61 -
page 469 of Naval Courts and Boards is clearly untenable,

I The substance of specification 1 of Charge II is not an im-
proper setting forth of matter in agaravation of Specification 1
of Charge I, but rather a separate occurence, Charge I is murder -
Charge II = involes the torture committed before the death = there
is no allergation that it resulted in death, Therc 1s no duplicilty
present in these charges and specificationg which is not allowable
to provide far the contingeouls of the proof and there is no
imnroper joinder., There is here the "comoert of action" allowed
by See, 17 of N.C, & B, and the Judge idvocate asks that the
commission find the charges ond specifications in due form and

technically correct,
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Floa te tho Jurisdictien
of
Tho Hlitary Commission
to try
ASANO, Shimpod;
UENO, Ghisatoj
NAKASE, Shohichi; .
ERIGUCHI, Takoshij
KDOBAY.SHI, Kasumij
and
TANAKA, Suota.

Politbrod by Commandor Martin E, Carlson, United States Naval
Resorvo, at Guam, Marianas Islands, on Monday, Scptember 22, 13.7,

Thoso six accused object to being tried by this Hilit:ar;'.r Commission
and horoby enter this plea to the jurisdiction.

This ploa to the jurisdiction is made on tho grounds that those
six acocused, ASANO,Sldmpei; UENO, Chisate; N/AKASE, Shohichi; ERTGUCHI,
Takeshi; KODAYASHI, Kasumi; and TANAKA, Suete are not subjoct tc the
courts! jurisdiction and that the offonsc is not one cognizable by this
Mlitary Commission,

Of those six accused only (SANO, Shimpei, Rear Admiral, I.J.N.
novor having boen domobilised, The other five accused were ali rogularly
domobd1lized,

The precept for this Military Commission roads that this commiesion
is ordored to convone "fer the trial of such porsons as may be legally
brought boforo it", Wo maintain that ASANO, Shimpoi, is not logally
brought hore for trial,

AS/NO was never domobilisod. He was on Truk with tho Japancse
forcos until July 31, 1946. Then he was intornod in the Truk stockade
until August 10, 1946, when he was sent to Guam whore he has boon held in
clese confinoment, Net until July 15, 1947 was he served with the
chargos and specifications for offensos and nogloot of duty as a
Japanose naval officer said to have occurred June 20, 1944. Now
martial law 1s not rotrospective which only means that an offendor enn~
not bo triod fer a crime commdttod before martial law was proclaimod, Our
authority for this is found in Winthrop's Militery Law and Proeedents
page 837, whoroin ke citos footnoto 75. Furalson, Corns on Mar, Law,,
53; Cledo, M.L. 189, Thring, Crim, Law of Navy, 42-3; Wols on Jurisdiotion
’T?] 12 opi'l:.a At, ﬂenu m’ GOy 26 of MI Do, 12 w- of the hth,
1868; Des 9+ First Mil, Dist, 1870; Digost 507,

Wo furthor hold that the jurisdictien of this Military Cemmission
'LEL ZU BE A TRUE COPY i w.
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is limitod by tho poriod and territorial oxtent of tho Military
: Occupation of Truk by /morican Naval Forces. In Junc of 1944 |
| Japan was still in possossion of and exoreisod sovoreignty ovor Truk,
: Sa tho offensc charged was committod long bofore tho United States
Navy occupiod Truk or declarod oither martial law or military law on
Truk, According to Winthrop pago 837, ibid, and footnote 95,

This military commission has no jurisdiction ovor ASANO, Shimvoi,
for an offenso committod by him Junc 20, 1944 or for nogloct of duty
a8 a Jopanoso Naval Officor., Nor has it jurisdiction ovor any of the
othor fivo accusod,

Commandor Marianas, cannot in his oxorcisc of military govornment
over Truk logally bring to trial boforc this military commission
ASANO, Shimpol, or any of thc othor five accusod. In footnote 95 on
pago 53'? of Winthrop ibld wo road tho rule of law: "Martial law 1s not
rotrospoctivo, An offendor cannot bo triod for a erimo committod to~
foro martial law was proclaimed." Pratt 215, .nil sec Jonos 17, Tho
jurisdiction of such a tribunal ig "dotormincd ond lirdted ty “he poriod
(and torritorial oxtont) of tho military occupaticn," C.0. LZ5,
Socond Mil, Dist, 1867."

And Winthrop lays down tho rule; "Thus, a military ccimaacor. in
the oxorcisc of military govermmont over onomy's torritory ceeuplid
by his army cannot. with whatever good intontion, logally btring te tria”
bofore military commissions ordorcd by him offcondors whose crinos wore
committod prior to tho occupation.," Winthrop, ibid, p. 837:.

\ Wo hold that Commandor Marianas cannot legally assumo juc~isdfetion
bocauso Truk was ot within tho ficld of command ©f the convo.ing |
authority at the timo tho offonse committods Tho prooopt, sorias 3/05
datod Fob, 21, 1947 statos:"Pursuant to tho authority vostod in mc by
virtuc of my offico as Commandor Marianas Area and Deputy Military
Govornor Merianas Area.," Tho spocifications of both chargns onc and two
alloge tho erimcs wore committod Jumo 20, 1944. On *thiu dute Commandor
Marianas did not havo jurisdiction of Truk cithor rs Cowrandor Mariaras
or as Doputy Mliitary Govornor Marianas Arca, Tho prescpt furthor
statos: "and by tho spocific authority vostod in mo by tho Cormander

in Chiof, U.S. Pacific Floet (GinC Pac conf, sorial 0578 ~f Mar~h 8,
1948) , and Pacific Ocoan Arcas.” But tho confidonticl sorial 0578

is datod March 8, 1946 and tho offonses woro committod Junc 20, 1944.
Thus neithor by virtao of his offico or by authority of the confldontial
sorial 0558 datod March 8, 1946 did tho Commandor Marianas Lrea havo

i authority logally to assume jurisdiction of Truk on Juno 20, 1544.
Noithor did Commandor in Chdef, U.S, Pacific ¥loot and Pacific Ocoan
Aroas logally have jurisdietion of Truk on thoso datos,

That holds for all tho acoused but partisularly for the five aeeusod
UENO, NAKASE, ERIGUCHI, KOBAYASHI, and TANARA, who wero all domobdlisod
and aro now civilians, Cemmander Marianee 1s Qo longor tho eivil
administrator of Truk anfl thereferc, has ne authority as the eivil
administrator of Truk,

We deny tho right of this military commission %o txry UENO, Chisatej

NAKASE, Shohdohd; ERIGUCHI, Trkoshi; KOBAYASHT, Kasumi; and TANAKA,

Sucta, boeauso they wore lﬁmﬂ:hmhtﬂfiﬂnthwu

of Osmmandor Marianns from Japan, All of those five accusod were
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rogularly roturnod to Japan by the Umitod States Navy Dopartment as
roprosontod by Commandor Marionas and wore thon rogularly domobilised,

NAKASE, Shohichi, was roturmod to Japan and rogularly demobilised
on Novombor 30, 1946. On Docombor 20, 1946 ho camo to Guam as an
inveluntary witnoss, He romaimod in ghu witnoss camp undor constant
rostriction until Moy 8, 1947, whon ho was placod in solitary confinow
mont, Thus wo havo a Japanese national, a eivilian, who on
supposition that he is t0 bo a witnoss at a war erimo trial
is for that reason brought hore to Guam and then placod in sclitary o
finomont and sorved with chargos and spocifiecntions aceusod as a war gri-
minal,

£
8
H

UENO, Chisnte, was roturnod t0 Japan and rogularly domobilisod on
July 15, i « Ho soon roturnod to hie civilian profossion nnd as a
doctor ran his own private hospital in Japan, He was arrosted on
Fobruary 8, 947 and kopt in a Japanosc joil for five doys. Thon on
Fobruary 13, 1947 ho was sont to tho Army prison, Sugamo Prison. Ho
was sont to Guam whore he arrived July 3, 1947,

ERIGUCHI, Takeshi, was domobilizmed on Docombor 28, 1945. Ho
immodiatoly rosumod his profossion ne a dontist, In all Japan with a
pupulation of shall wo say 80 million poople thoro arc not moro than
25 thousand dontleste so ERIGUCHI was sorcly ncodod ns a eivilian dontist.
B on March 7, 1947 he was arrostod end sont 4o Guam on July 2, 1947,

HJBL!;ESHI’, Kasuml, was rogularly domobiliscd on March 1, 1946. Moro
than a yoar later, March 19, 1947 ho was arrosted =nd tho noxt day put in
Sugamo Prison, Ho arrived on Guam, July 1, 1947,

TANAKA, Suwota, was rogularly demobilized on Deeombor 11, 1945. In
May of 1947 ho wns arrestod and on May 21, 1947 put in Sugamo Prison,
Ho was sont to Guam July 10, 1947.

In 14 fm, Jur, Criminal Lgw section 2111 pogo ,19| tho rulo ie
that thoro aro somo casos which dony tho right of a cowrt to try ono who
has boon 1llogally brought within tho juriedietion from anothor stato
or ﬂm. ltmmtiﬂnl 13 -l!.l.ll‘n. 512I 15 .I'I...Il'ni 17?-

In tho footnoto 4 supporting this rulc wo have the rulo that:

"Ono soizod undor a mistake ns to idontity bty tho UnitodStatos
soldicrs in the country of his residenco, and carriod into tho United
Statos, not having boon kidnappod, cannot be triod thore for offonsos
cdmmittod othor than that for which ho was soizod, until ho has
voluntarily submittod himself to tho jurisdiction or comsent to his
trial by tho country of his rosidonco, has boon scourcd,

L0 mh’ 90 Tox Crim. h' ﬂ. m. ‘-'l ﬂ. 18 &.:l.l' 503,

In ro, Robinson, 29 Nob. 135, 45 N.N, 267, 8 L.R.A, 398, 26 im, Bt.
Rp. 378, a person acousod of committing a orimo in Nobraska was arrestod
in Knnsas by tho order of a Kansas of tho poaco delivered :
to a Nobraska constablo, who forcebly, and against the will of the -
accused and without any warrent, mqu{utton, or other logal procoss
conveyod tho medusod out of tho state of Kansas into Nobraska, el
that tho Nobraska court was without jurisdiction, the cowrt said, "In
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! principlo thore is no difforonco botwoon tho easo nt bar and whore.a
pérson is hold for an offonso othor than tho ono ho was oxtradited for,
In oithor casc it is an abuso of judieial procoss, which tho law doos {

not allow., Amplo provisions arc made for tho arrost and roturn of a
person accuscd of crimo, who has flod to a sistor stato, by oxtra-
dition warrants issucd by tho oxocutivos of tho statos, Thoro is no
oxcuso for a citizon or ofCicor arrosting, without authority of law, a
fugitivo, and taking him forcibly and against his will into tho juris=
dietion of tho stato for tho purpose of prosceution. Wo cannot sanetion
the mothod adoptod to btring tho potitionor into tho jurisdiction of this
stato, Ho did not comoc into tho statc voluntarily, but bocause ho could
not avold it. Tho district court, thorofore, did mot nequire juris-
dietion of tho porson of tho potitionor, and his dotontion is unlawful.™

NLKASE camo to Guam as an involuntary witnoss and thon without any
logal procoss whatsoover was placed in solitary confinemont and then on
July 20, 1947, sorved with tho chargos nmiul spocifiontions and to-day
finds himsclf in court charged with murdor. Ho objoects to tho juris-
diction of thie commission to try him,

Tho four accusod, UENO, ERIGUCHI, KODAYASHI, and TANAKA, also
objoct to tho jurisdiction of this commission on tho grounds that thoy
wore illogally oxtraditod from Japan,

Simply boenuso thoso porsons aro not citisons of tho Unitod Stntes
does not put thom outside tho protoection of tho Constitution of tho
Unitod Statos of Amorica whon wo take thom into custody to try thom in
our courts, Articlo IV Amondmont to tho Constitution rcads: '

‘ "The right of tho pooplo to bo socuro in thoir porsons, houscs,
papors, and offocts, agninst unroasonablo scarchos and soisuros, shall not |
bo violated, and no warrant shall issuo, but upon probablc eauso, supportoc
by oath or affirmation, all particularly doseribing tho placc to be
sonrchod, and tho porsons or things to bo soisod.®

Each of thoso four aceused porsons statos that no warrant was ovor
sorved upon thom. Thoy wore told by tho Japanoso police to como along
with thom; thon worc takon to a Japanoso polico station and from thore
takon to tho Unitod Statos Army Prison, Sugamo, Tolgyo, Japan.

How did thoso four porsons got to Guam? Is it onough to moroly say
that thoy wero proporly oxtraditod? We hold thrt thoro was no proper
oxtradition, Intormational Extradition is govornod by considgrations of
comity and tho provisions of troatios with foroign nations, footnoto
ono par. 1 on pago 243 of volumo 22, Amorican Jurisprudonec wo road:

"Sinco tho United Statos cannot as a mettor of comity, surrondor to
a foroign govormmont a citiscn of tho Unitod Syatos whoso oxtredition
is sought it doos not scok the oxtradition, as a mrttor of comity, of
citizons of othor nations, Sooc infra, par. 4. sec 4. Moorc, Intornationnl
| Law D!.gult, Pe m- m.'

In this caso o hold that it is nocossary for this commission in
dociding whothor thny havo jurisdiction to try thoso four porsons that tho)

- g -
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docddo the validity of tho oxtradition procoodings by which tho four
accusod wero romovod from Japan to Guam. To do so it is nocossary that
: the judge advooato produco tha oxtradition papors in tho easo of those {
| four porsons, Wo ask that such papors bo made available to dofonso eounsdl
: in order that wo may proporly point out to tho commission our grounds for
objoetion., Not to produco thoso oxtradition pepors at this timo is most
projudicinl to tho substantive rights of those four accuscd,

In Vol, 22, Amoriean Jurisprudonco pago 245: "In the Unitod Statos
tho carly easos indictod that oxtradition was gomorally doclined im the
nhsonco of a convontional or logislativo provision. citing Valontine v,
“IBI m Uls. 5-, 31 L(ﬂd} 5 5‘? 3. ﬁt. Im rm Y Laubonhoimor m
U.S. 276, 78 Lod. 315, 54 8, Gt. 101; Torlmdau ve Mmos, 184 U.8, !h

. 53, 22 8. Ct. 4843 UsS. v Raushnor, 119 U8, 407, 30 Led
.f.25, '?S. Ct. 234,

Lator eascs, howovor, have mado it cloar that in tho absonco of
such annvcntiunu{ or logislative provision, tho Exocutivo hns no powor
to surrondor the fugitive urin:lnal to o foroign govormmont, Citing
Valontino ve U, S. 299 U.S. ’ M ’ H-Ot‘ Im. Soo also Factor v,
Laubonhodmor, 290 U.S, 276, %% La 315, 54 8. Ct, 191"

In footnote 9 pago 249 of volumc 22 of American Jurisprudoncos

"Extradition procccdings boing bascd upon an nct of Congross and tho
Fodoral Courts having docidod that such act must bo strictly construod
nnd that all of its roquirmontes must bo rospoctod céurts are without tho
powor or authority to construo such act liborally, but will bo compollod
to follow tho rulo laid down by tho Fodoral Court end roquire that all
t of tho provisions of tho Fodoral law rolating to roquisitions must be
strictly obsorvod and rospocted, Ex parto Owon, 10 Okla, Crim, Rop, 284, |
136 P, 197, Am, Cas, 1916 A, 682, Sco also ﬂnurtc, Vol 14, pe 377, par.
117'

It is woll that wo consider who may be oxtradited, On pago 235 of
Vols 22 of Amorican Jurisprudonco wo road: "The porsons against whom
extradition procoodings aro diroetod must, of courso, bo fuitivos from
Justico," citing Joncs v. Tobin, 240 uss, 127, 60 ‘.I'.nd. 562, 368 s, Ct,
290; Tonnossco v. Jackson (D,C) 36 P, 258, 1 fuRede ¥10; Jonos v,

Loonard, 50 Iowa, 106, 32 Am, Rop, 116; Kollor v, Butter, I.L 249
158 !-:n 520, 55 AsLeRe 3943 Stato ox rol, Lea v,
669, 64 G,W, (2d) 841, 91 AJL.R. 1246, writ of dnn'!.odln

292 U.8, 638, 78 L,od, 1491, 54 S.Ct, -n:r; Ex parto hDun:l.ul, 76, Tox Crin
Rop, 184, r’i 8,W, 1018, im, Cas, 1917 B, 335.

~ Annotations 7 Amn, Cas. 1076; 13 Mn.ﬂu. 90 .

Tho surrondor of a porson in ono state for romoval to another ae a
fugitivo is oxproesly or by mocossary implication prohibitod by U.S. Rov,
Stat, Para 5278, 18 U,S.C.A, Para a‘a whero it cloarly .ppum that tha
porson was not, and could not have bnun,ufwit!.umm of the
:nndlu stato, er. Wn,ﬂﬂﬂ.l.m,whm 562, 36 8.0t,

L]

Wo call u-'-uus.oui- attontion that thoso r our persons wero




Fo continue to quote from 22 Am Jurdsprudonce page 255: "Tho
langungo of tho Fodoral statutos sooms to contomplate that tho erime
shall have boeon eommittod by ome, vho, at tho timo, was pcrsonally
prosont within tho domanding stato, Thua, it rofers to a demand by
tho Exoeutive of a stato for tho surrcndor of n porson ns a fugitive from
Justico to the oxceutivo of a stete 'to which such porson hes flod,'! and it
roquiros tho production of a copy of tho indictmont found, or tho
nffidavit mado, hoforo a nagistrato, contgining tho mnnuury chargos
and proporly cortifiod by tho oxctutive of the stato or torritory
"from which the person so chargoed has flod,'sesss”

Can it bo said that any of thoso four porsons worc porsonally
proscnt within the United Statos or tho toerritorios over which they
celaimod jurisdiction at tho time the erimo was committed, June 19447 This
scoms to be ono of the roquiroments of the Fodoral statuto,

It 1s o univorsal rule that a person to bo extrnditod must bo
chargod with a erimo against the laws of tho statc from whosc justice
ho is allogod to have flod. Thoso four porsons did not flooj thoy
wero domobilizod aftor having boen turned over as reloascd prisoncrs of
war to tho Japanosc authoritics, Evon now thoy arc not charged with
erimes agrinat the Unitod Statos but aro chargod with viclations of tho
law and customs of war,

Pngo 265, volumo 22, A orican Jurisprudcneo:

"I® is the univorsnl rule that it mast appoar to tho govornor of

tho asylum state to whom a domand for an allogod fugitive from justioco

is presonted, hofore he can lawfully comply +ith tho demend, that tho
person domnndod is substantinlly chargod with a crime agninet tho laws of
the state from whoso justiec he is allogod to have flod, by an indicte
mont or an affidavit cortifiod as authontic by tho govornor making tho
domandile thus not only the right but the duty of tho governor to
dotorminc whothor a erdmo agninst tho laws of the domending stote has
boon aubntantinlly chargod.” citing many casos such as: Mnrblos v,
Gmor.'.y, 215 U.S. r‘l}. 54 Le ods 92’ 30 8, Ct, 32; Compton v, H-nhu.m, 21
UoSi 1’ 53 L, cd. HS, 29 5 Ct. 1505, 16 JT cﬁ'- m; Piorec Va Gmony,
210 U,.S. 387, 52 L, od, 1113, 288, Ct, 7 rmngn:llnd}; I1linois
ox rol MclNicholas v. Poasc, 207 U.S. 100, 52 L. Ed, 121, 28 8, Ct,

53 (diutm}; Apployard v. Mass. 203 U.S. 222, 51 L. od. 161, 27 8. Ct.

Cas, 1073, Annotation: 81 A.L.R. 555; 1. L.Role lI!li
1 Lo Rete NS 426,

Porsons cannot be oxtraditod for political erimee and most
troatics oxprosely so providc. Thoro 1s no quostion bnt that all erimee
nssociatod with actunl confliet of armod forcos aro of a political
charactor and thet tho porpetratore of thom cannpt bo extradited, All
tho specifioations alloge that theso six porsone woro all attachod
to tho 41st N val Guarde and all attachod to tho military installations
of tho Imporial Japanoso Navy at Dublon Island, Truk Atoll, C-.rolimo
Islands, seeee ot a timo whon a stato of wor oxistod botwoon tho Undted
Statos of Amorica, its allios and depondoncics, and tho Imporial
Japaneso Empiro,” ,,e.s Those fivo porsons aro chearged with a
politienl crimo,

I would 1iko to read to you what is sanid im Volumo 22, Amorican

™ (6)"
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EXTRLDITION |

"31. Political Crimos, = Tho dovolopmont of oxtradition has
ovolvod tho prineiplo that thoro shall bo no intornational oxtra=
dition for political erimes and offensoss 20 (Cito: "innotation: 112 Am,
St Rep, 127, Soo 1 Moore, Extradition, pe 303, 205; 4 Mooro, Intor=
natiornl Law Digost, p. 232, 604.") In kooping with this tonot of
Intorrational Law, most oxtradition troatios with forofgn govornmonts
ssly provido thnt thoy do not apply to charges of political crimos,
1 ‘Cito: "Annotation: 41 L. od. 1047, Sco 1 Moore, Extrndition, p. 306
207.") Many of tho trontics, howover, botweon tho Unmitcd Statos and
foroign countriecs cxprosely provide for extradition of porsons chargod as
nssassins or murderors of the hoands of the varionk govornmonts whoro
although such murder may bo elnsscd as one in furthoerance of o pnlitianl
movo, it is accomplishod whon thero 1s no state of opon rovolt or war in
oxistonco, 2. (Cite: "Soo 1 Mooro, Extrandition, p. 310, 208; 4 Mooro,
Intornational Law Digest, p. 332, 604.") Whilc tho quostion of what
constitutos a crimo of a political charactor has not as yot boon fully
doterminod by judicial authority, yot fugitive criminnls sre not to bo
surrondorod for crimos spocifiod in the troaty ns oxtraditable, if such
grimos arc incidontal and formod a part of political disturbancos. 3 (Ci%
Annotation: 12 Am, St, Rop, 126.%) Accordingly, during thc progroes of
a rovolution crimos of an atrocious and inhuman charactor may be committoc
by tho contonding forcos, and still the porpotrators of such crimos
may oscnpo punishmont as fugltives hoyond tho roach of oxtradition, It
~doos not dovolovo on the courts in oxtradition procoodinges to dotormine
what acte aro, or aro not, within the rules of eivilized warfaro; and,

A whilo men in heatod blood ofton do things which aro agalnst and contrary
to rorson, nono tho loss, acts of this doscription may bo dono for tho |
purposo of furthering a political rising covon though tho acts may bo
doplorcd as crucl and agninst sll roason., Honeo, all crimcs assoeiatod
with tho actual conflict of armed forceos arc of a politieal charactor
and the porpetrators of thom cannot be oxtraditod, 4 (Cite: "Annotation:
112 Am, St, Rop, 126)", An oxtradition magistratoc has tho jurisdiction
and it is his duty to docido, with compotont logal ovidonco hofore him,
whothor an offonsc chargod is political crimos. 5 ($ite: "Ornealas
ve Ruiz 161 U,.S, 502, 40 L, cd. 787, 16 S, Ct, 689,") And a docision
by o commissionor in favor of tho extradition of porsons charged with
murder and other crimos during a raid into an adjoining country,
oven though thore 1s some evidonco that thoir purpose was to fight agains*
the foroign govornmont, cannot bo roviowod on tho weight of tho ovidenco
and is final for of the proliminary oxamination unloss palpably

( orronoous in law, 6 Eﬂit.o: "Tbid,")"

Since those five porsons arc charged with political crimes and
extradition is oxprossly forbidden of persons charged with politieal
crimos wo maintain thoir extradition is 1llogal and thorcfore this
commission has no jurisdiction of these six porsons. Sinco wo o'f oot
to the jurisdiction on those grounde wo insist that the judgo advoento
produco tho oxtradition papers so that wo mny inspoct thom, We foel that
this commlseion cannot logally deoide this quostion without scoing tho
oxtradition papors. Unloss such extradition papors and warrants aro
producod by tho §udgo ndvoeate for our inspoction wo hold that tho burden
of proof is upon the judso advoeate to prove that these five poreoms aro
lognlly boforo this commissdon,

" (7)"
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Wo have pointod out to tho commission and tho judpe advocatos
havo nlloged it in tho spocifications that thosc six porsons woro on
Truk in July 20, 1944, ond that tho Japanese govormment still hold
contrcl of Truk on that dnt, Those six porsons wero not within the
Unitoc States whon the crimos were committod and this ecmmission should
disc'wrze those fivo pereons,

I arnin cito for you tho ruling in volumo 22 in Amoriesan Jurispru=
doneco on paro 2941

"Although if it 1s cloarly shown that ho was not within the
domanding stntc when the 2rimo was allogod to have boon committed, and
his oxtradition i& sougnt on tho ground of constructivo presonco only,
the ccurt w211 ordinariiy discharge Lim, citing: South Carolina v.
Dailoy, 289 U,.S. 412, 77 L, od., 1292, 53 S. Ct, 667, Hyatt v, Now York
188 U.S. A91, 47 L, od. 657, 23 S. Ct, 456, offirring 172 N.X. 176, 64
HlEi 325' 60 L-R-J."h '?"H.., 92 fiﬂ. s‘b. Bﬂp. 706} Ex par‘ba Jmﬂ, B'T, Toxe
Crim, RQP- 5%. 223 S, W &*. 11 AJL.R, m. Annotntion: 51 A.L.Re
804, Se 61 L[4L.Rs 716,"

Until wo soo tho cxtrndition papors we cannot know for what offonso
those four or fivo pcrsons wore oxtrndited, The rule is now woll
sottlod that a porson who hns boon brought within the jurisdiction of a
court by virtuc of prococdinges undor an oxtrodition troaty enn only
bo triod for ono of tho offonscs deseribed in the troaty and for tho
offonsc with which ho is chargod in tho proccodings for his oxtradition

until n roasonable timo and opportunity havo boon given him aftor his
rolonso or trial on such charge to roturn to the country from which he
wns takon for the purposcalonc of trial for tho offonse spocified, in
.the damnnd for his surrender, Both English and Canndian cases ave in
aecord with the modern Amorican view, the rule hoing that they limit
the prosocution to tho crime of which the fugitive was oextradited,
ﬁitim Buck Ve Rox, 55 Gﬂ.ﬂ. S.ci 133’ 3‘ DJI-R- 5‘8’ Ame GM! 19151'
D. 1323. Soo page 29’9 of volume 22 /merican Jlﬂ‘i!p‘l"lldﬁnﬂa-

. What is tho erimo for which these five pcrsons were oxtradited?
Unless we have the opportunity to seco the oxtradition papers we cannot
know. Not to produce tho extradition papers is prejudicial to the
substantive rights of these five accused,

Oneo having boon demobdlised., those five persons are no longer
individunls of the enomy's army or navy. They are thorofore not
subjoct to the jurisdiction of this commiseion,

We ask that the commission toke judicinl notice that Truk
was a possossion of Japan in 1944 and tho military and naval forces ,
of Japan werc in full possession and control of Truk notwithstanding
our many bombings all during the time these crimes were alloged to have
boon emmittod that is June 20, 1944, and that tho United States did not
tako owor or assumo cny jurisdiction as to Truk until aftor Lugust 14,
1945, nnd thot Truk was not actually surrondered to the United States

until Soptombor 2, 1945,

.ghe commission enn therofore have no jurisdiction of any of these
acousod for orimes committod on Truk, June 20, 1944.

"™ (8)*




Wo also maintain that the offense of murder alloged in Charge I {
is one not cognisable by this commission,

Since thore aro no common law offenses ogninst the United Statos
the crime of murder must bo statutory murder, In 14 Am, Jur,
Criminal Law. Soction 15 page 766, tho rule is clear and uncontradi
"eesnelt 18 now sottled thnt oxcept ns to tronson which is define
by the Fedoral tution, thore arc no common-lnw offonses against
the Unitod Sta@s leiting Donnelly v, U.S. 276 U.S. 505,
72 L. Ddé 9!.6, m 8. Ct, m; U.S. Ve Gradwoll 2&3, U.S, &76' 6'1 Le od,
857, 37 °, Ct. 407, Annotntion: inn, Cas. 1‘?16, 991.)

In order that an act may bo prosccutcd us a erimo in the courts of
tho Unitod States, statutory authority therofor must oxlst. (clting
UsSs Ve Bn’t-hgntﬂ, ﬂp&,. U.S5s 23'.1, 62. L. 00s H?G’ 363 sl. Gt- ?67‘;

uist v- Eﬂtﬂh, m “&3! ﬁ?'?, 3‘6 Il. mq m, 12 sl ct- 7&‘ ulE- "h
Drowstor 139; U.8. 278; 35 L, ed, 1%, 11 S, Ct. 533] Manchestor v,
Mass. 139 U,S. 240, 35 L, Ed, 159, 11 8, Ct, 559; Jonos v. U, 8.
137, U.S. 202, 34 Le ed. 691, 11 Sct 80; U.S. v. Britton, 108, U.S.
199, 27 L, od. 698, 2 S, Ct. 531; Cotton v UsS, 11 How, (U.S.)
229, 13 L. E°, €75; U.S. v, Hudson, 7 Cranch (U.S,) 32, 3 L. od,
2. Amnotetdons Am Cas, 1913 By 1252, S. Ann, Cas, 1918 4, 991,

Tho courts of tho United Statos in dotermining what constitutes
an offonsc ngninst tho Unitod States must rosort to tho statutos of tho
Unitod S8tatos omactod in pursunnce of tho constitution, Re. Kolloeok ,
l lﬁ'ﬁ UsSs ﬁﬁj 41, L, E4, 313. 17 3. Cte 444,

The courts have no right to troat an act done within a stato as o }
erimo agninet tho United Statos unloses congross has doclared it to bo
ﬂm}l' dt‘ml‘ U'S- Y Rﬂﬂ.ﬂp 92 “'s- m' 23 I!- q‘d- 563-'

8o to punish thoso accused wo must look to the 6th Article for
tho Govornmont of the Navy, boforo it was amended, Cloarly those
nccused ore not punishable for murder undor tho 6th A,G.N. before it
was amonded. It wns amended December 4, 1945.

specification 1 of Charge IL does not set forth a crime,
since thore are no common law orimes against the United States it
cannot bo cognizant by this commission if it alleges a common law
offonse, :

If 1t 18 a statutory offense wo ask what 1s the statute and does
the statute dofine it as a misdemeapor or a felony, What punishment
doos tho statute provide and what courts have cognisance of the offense?

We maintain that spocifiecation 1 of Charge II dooce not set forth
n cause of action but is matter in aggravetion of the offenso allegoed
in spocification 1 of Charge I, Section 166, Naval Courts and Doards
sots forth tho rule as to mattor in aggravation. The judgo advoeato
is roquired to offor such tostimony as tonds to show tho aggravating
naturo of tho offonsc, "Mattor of this is introduced after the
finding® is the rule in Soction 166, Naval Cowrts and Boards,

As %o spocifications 2, 3, and 4 of Charge II, we hold that noglect
of duty is no orimo,

ﬁiﬂ ED 30 BE A TKUE COPY bt
-Jima |




|

In 14 Amorican Jurispridonse Oriminal Lew, Soction 14 page 764,
wo find tho rule thnt "In some 8thtos no act 18 to be rogarded as n orimo
unless it 1s so declarod by strtute™, citing Bradloy V. State, 79 Fla,
651; Soper v, Stato, 169, Ind, 177; Stoward v, Jossup 51 Ind, 413
Stato v, Campboll 217, Iowa, 8483 Stato v. Koontz, 12 Koneas, 213:
Stato v, Shaw, 79, Kan, 396; Koennan v, Statc 86, Nob, 23.; Peoplo v,
Iﬂ'ﬂh' Zﬂ} ﬁ.'!. 171, m H.Ec 353. % Jl.IuH- ml. 'M (% i ﬂﬂl‘tlﬁmi
donicd in m U.S. 7@, 77 L. Eﬂ.. m 53 3. Ct, 7“] FPogple v, MPP
206, N.Y. 373, 99 N.E, 841, Ann Cas, 1914 B, 243; Tolodo Pisposal Co.
?- S‘h'l.‘tﬂ' &?, m.'iib. 31. m' ms, H-E- 6 L.Rtﬁ. 1915 B. mi Jﬂhmn
ve State 66 Ohio St. 595 Stato v, Lyors 49 or 613 Ex parto Lingenfoltor,
64, Toxas Cidm Rop, 30 142, S.W, 55 Ann Cas. 1914 O, 765 Annotation:
Ann, Cas. 1913 E. 1252; ann, cast. 1918 A. 991

In this samc footnoto (2) wo find tho rulo:

"What is known as tho (higher lew! has no placc in tho juris=
prudoneo of Oklahoma, L2ekficld v, Stato, O Okla, Crim, Rep, 164,
126 P, 707, 45 L.R.A. (NS) 153,

ind what doos tho stato of Now york say about thie question of
:g:ﬁ:t of duty? This samo footnoto (2) sots forth the Now York rulo
H

"Undor tho Now York Ponal Law a bare moglooct of a logal duty is not =
ering unloss a statuto so proscribos, as thoro is no common law crimeo
in the stato. People v. Knapp, 206 N,Y. 373, 99 N.E, 841, Ann, Cas.
1914, B, 243,

Whot does International law have to say about nogloct of duty?

Thero woro dissonting opinions by two members of the Supromo Courc
of tho United Statos in tho YAMASHITA Cnse.

Mr., Justico Rutledge said of tho YAMASHITA Case!

"Much loss have wo condemned ono for failing to tako action seses
seel have not boon able to find precodent for the proeccoding in the
systom of any nation founded on tho basic principlos of our Constitutiona.
domoeracy, in tho laws of war or in othor intornationally binding auth-

ority or -usngo,"

Mr, Justice MURPHY of the U,S. Supreme Court in his dissenting
opinion said:

"Internntional law makos no attompt to define the dutios of a
comnandor of an army undor constant and overwholming assault; nor does
it impose 1liability under such circumstancos for failuro to mech She
ordinary rosponsibilitiod of command, Tho omission is undorstandable .
Dutios, as woll as ability %o control troops, varying according to the
nature nnd intonsity of parsi r battles To find an unlawful
doviation from duty undop battlo conditions requires difficuls and
spoculntive caleulapionss Such caleulations are uweunlly highly untrust-
worthy when $hoy are mado by thé victor in rolation to $ho actions of a
vanquished commnndor, objoctivo and redlistic norms of conduct aro thon
oxtromoly mgnh bo usod in forming a judgment as to doviations from
dutys T!o probnbility that vongeaneco will form the major part of tho

Ck H*-J»/ v;; A THUE COPY " (10)*
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victors' judgment is an unfortunate but-unescapable fact, So great
is that probability that international law rofused to recognisze
such a judgment as & basis for a war crime, however, fair the judg-
ment may be in a particular instance, It is this consideration
that undermines the charge against the petitioner in this case, The
indictment permits indeed compels, the mllitary comrission of a
victorious nation to sit in judgment upcrr the military setrategy

and actions of the defeated enemy and tc use its conclusions to
determine the criminal 1iability of an enemy commander, Lifo and
1iberty are made to depend upon the biased will of the victor
rather than upon objective standards of conduct."”

Respectfully,

MARTIN E, CARLSON,
Commander, United States Naval Reserve,
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i composed of 50 titles. Title 34 contains the

PLEA
In Bar of Trial
of
ASANO, Shimpei;
UENO, Chisato;
NAKASE, Shohichd;
ERIGUCIII, Takeshd;
KOBAYASHI, Kasumd;
and
TANAKA, Sueta,

Polivered by Commander Mardin E, CARLSON, United States Naval
Resorve, at Guam, Marianas Islands, on Monday, September 22, 1947,

These six accused, ASAND, Shimpei; UENO, Chisato; NAKASE, Shohiochi;
ERIGUCHI, Takeshi; KOBAYASHI, Kasumi; TANAKA, Sueta, make this ples
in bar of trial on the of the statute Of limitations,

A1l offenses are alleged to have been committed on June 20, 1944.
The charges and specificatiOns are dated July 15, 1947, more than three
years after tho offenses were committed, -

Appendix B, Naval Courts and Boards has this to say rogarding the
laws governing {ha administration of justice in the Navy,

"The laws governing the administration of justioce the Navy
are dodified in section 1200, title 34 of the United SWites Code under
the title of 'Articles for the Goverment of the "

On June 30, 1926, Congress enacted the Code of Laws of the United
States of America, referred to as the U, S, Codo and cited as
"U.S.Cs® The presont is the 1934 edition of the United States
Code and is the offi restatenotit in convenient form of the gemeral
andpmuthuntthmm!tqulurmﬁnn! 1935, It
lﬂh“lﬂhﬁn

and seotion 1200 of that title contains the Articles for the
-:-ltnfthlny. mmng?th-u.s.o:‘d.mmm

onact any new laws, nor was any repealod, any
errors that might be made, the onacting olause oBntains tho follbwing)

g

madeo
sot forth in the eode see 8hall establish ﬂh,mu

tor
the United States and permanent in thoir uE,
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or othorwise botwoen the provisiens of any section of this code and the
corresponding portion of logislation horetofere onacted offect shall be
given for all purposos whatsoovor to such onactments.

Tho codo is prosumed to bo the law.

LI EE R Rl TR R R AR E N RN T A I R R N N R I N R R T N R R RN E

Tho Navy of tho Unitcd States shall be govornod by tho following
ﬂrtiﬂlﬂ! {R.sl’ 80Ce 162‘)'

Artdclo 61. ILimitation «f trials; effonsos in gonoral, =
No porson shall be tricd by court martial or othorwisc punished for any
of fonso, oxcopt as providod in tho following article which appoars to
have boon committoQ moro than twe yodrs boforo tho issuing ¢f tho order
for such trial or punishmont, unlecss by roason of having absontod him-
solf.or of somec othor manifost ont he shall not have boen amonablo
to justico within that poriod (R.8. soc. 1624, Art. 61; Fob, 25, 1895, c.
128, 28 Stat. 680.).

This wo maintain is tho statutc of limitations which is applicablo
in this prosont cnso.

Tho caso of U.S. v. Whito (cc Dist Col, 1836) Fod. Cas. Nos.
16675, 16676, holds, "Tho staburc of limitations runs in favOr of an
offondor, although it was not known that ho was tho porson whe committod
tho offonso,” {&Jﬂ pago 138 U.S.C. Annﬂtn‘tod, Titlo 18 Criminal Code &
Criminal Procoduro,)

Tho eriminal charge in this casc was n@t mado until tho formal writt-r
acousntion was mado on Jul:- 15, 0.9,

"In tho oyes of the law a persOn is charged with crime only when ho
is called upan in o logal procoeding to answor to such o charge. More
investigation by prosecution officors Or oven inquiry and considoration
by oxamination magistrates of the proprioty of imstituting a proseoution
do not of themsolves croato a eriminal chargo. citing United Statos v.
Pattorson , 150 U.8. 65, 37 L., od. 999, 14 8, Ct. 20", 14 Amorican
Jurisprudonoo Criminal Law, sce 4, page 758. .

This statuto of limitation is like all other statutos of limitation
rogarded with favor by tho courts and it is tho consonsus of tho
authoritios thnt tho dofonsc of the statutc of limitations stands on the
samo plano as any othor logal dofomso (citing Whoelor v. Castor 11 NH.D.
347, 92 N.W, 381, 61 L.R.A. 746, Millor & Co. v. Melono 11 Okla 241,

67, P. 479, 56, L.R.A. 620,) And is omo to which, in prepor ciroum=

stancos, all mon aro ontitled as a right. (citing Anacond, Mon. Co. V.

Sailo, 16 Mont. 8, 39, P, 909, 50 im, St, Rop. 472j Gartor v. Collins,
8t

"fho defonsc is mot tochnieal (eiting U.S. v. Oregon Lusbor Ce.
260 U,8. 290, @7, L, Bd, 261, 43 S. Ot, 100) bdut is doomed to bo
Jogitimato (citing O'Malloy v, Sume, 51 Aris, 153, 75 P, (2d) %0,
115, AL.R, 634) substantinl, and meritorious®. (citing Guaranty Trust




Cl. s U.S. m‘ U.S. m ﬂ Lod m' ’ Se Gt.'?ﬂ; M‘Dﬂ Ye hnltl'.
m' U.S. 161, 53 lod } 29 8, Ct, ml H:hw Ve Sﬂlim.n, 3 Pot (M)
210, 7 Lod @16; Lally-Drackott Co. v, Sonnomamn, 157, Cal., 192, 106

P, 715, 21 Am, Cas, 1279; Whoratt v, Worth, 108 Wisc, 291, 84, N.W.

m' Bi im, St, Ron, 099-

In 15 Am, Jur, Criminal Law Scction 342 pago 32 it is statod:

"Statutos of limitation in eriminnl cases differ from thesc in civil
cascs, In eivil casos thoy aro statutos of roposo, whilo in eriminal
cnsos thoy croato a bar to tho proscocution (citing Stato v. Steonsland
33 Idaho 529, 195 P, 1080, 13 A.L.R. 1442; Pcoplo ox rel. Roibman v,
Wardon, 242, App. Div. 282, 275, N.Y.S, 59 citing R.C. L.)

A judgmont for the dof on a ploa of tho statuto is nczessarily arn
acquittal of the chargo, and not n morc abatomont of tho aetion. Thoro-
foro, it haes boon univorsally classcd as a ploa in ber and not in abato=
mont (citing U.S. v, Opponhounor 242, U.S, 85, 61 Led, 161, 37, S, Ct.
% 3 L.L.K, 516; U.S. v. Barber, 219 U.S. 72, 55 Led. 99, 31 S, Ct.

Sinco wo have raisod the issuc of tho statuto of limitation in this
case it is incumbont upon tho judge advoentos to affirmatively prove
tho commiseion of tho offonsos charged within tho statutory poriod.

Wo cito frem 15 im. Jur. Criminal Law soction 343, pago 32: "Whore
tho 1ssuo of the statute of limitations is raisod, thoe stato must
nffirmativoly prove tho commission of tho offonso within tho statutery
perieds In many jurisdictions, if tho state rolioes upon an oxcoption to
romove tho bar df tho statuto, it is incumbont upen tho state to prove
tho oxecoption.”

Tho caso of mnm Va Etﬂ.tﬂj 120 Hﬂbl 525. 23'" N.V. -‘22' '?9! .I"L!LlR‘
1171 holds that Statuteos of limitation as applicd te criminal procodurcaes.:
aro to boe liborally construcd in faver of the defondant,

Wharten says this samo thing in sponking about statutos of limi-
tation in criminal cnsos aes boing difforont than in civil casos. Yot we
know thnt ovon at common law ploas 6f limitation woro allewod long bofore
thoro was any statuto on tho subjoct, (Soc 34 Am. Jur, Limitation of
Letions, Soction R, page 14.)

But lot us hoar vhat Wharton says: In Wharton's Criminel Procedurc,

VeZumo I soction 367, is honded: "Statuto of limitatiens congiruction te
ke Mdboral to dofondante®

On page 45 we road this regarding such statutes in criminal cases:

"Dut it is othorwiso whon a statute of limitation is grantod by the
Stato, Horo tho Stato is tho granter, surrondoring by act of graco its
rights to prosccute, and doclaring the offomso to bo no longor the sub-
joet of presccution, Tho statuto is not a statuto of procoss, to be
seantily and grudingly applicd, but amn ammosty, doclaring that after a
cortain timo eblivion shall bo cast over tho offonso; that tho offondor
shall bo at liborty te roturn to his ecountry, and rosumo his immunitios
ns n citison; and that from hencoforth ho may coase to prosorve tho proefs
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of his innoconso, for tho proofs of his guilt arc blotted out. Heneo :
l 1t 1s that statutos of limitation arc to be liberally construed in favor {
of tho dofendant, not oaly becauso such liborility of construction he=
longs to all acts of amacsty and graco, but bocausc the vory oxistence
of the statute is a rocognition and notification by tho logiilature of tho
fact that timo, whilo 1t graodually woars out proofs of jnicconso, hae
assignod it fixed and positive poriods in which it destrojos proefs of
guilt.(2) "™ Footnoto ‘(32}. "This is woll oxhibitod in n famous
motaphor by Lord Plunkett of ;ﬁoh 1t 1s sald by Lord Broughman (Works,
ote., Edinb. od. of 1872, IV 34Y) that "it can not bo too much
admired for the porfect nppropriatoncss of tho figure, its striking ead
complotc rosemblanco as voll as its raigiaz brfcoo us an image previcasly
familiar to tho mind in rll particulars, cxcopl 1lts coancetion w'th 1ac
subjoct for which it is so unoxpoctodly tuv maturally irtroducod.”
"Mimo" so runs this cclobrated passage, “with his scythc in hie hanc, ls
evor mowing down tho ovidonco of title; whorcoiore tho wisdom cf iho
law plants in his othor hand the hour glass, by which he motes >ut ko
poriods of that possossicn that shall supply tho placo of the mandmonis
his scythc has destroyed.”

In othor words tho dofonso of the stetuto of limitntions is onc nct
merely of tochnicnl procoss, to bo grudgingly npplied, but of right
and wisc roason, and, theroforc, to be gonorously dispcnsed . The same
thought is to bo found in anothor groat orator, Domosthones, pro Phorm.
od. Roisko, p. 952.

Indopondontly of thoso views, it must bo romombercd that dolay
in inetituting prosccutions is not only productive of cxponsc to tho
! Stato, but of poral to public justico in tho attonuation and distortion
oven by more natural lapso of momory, of tostimomy. It is tho policy of |
the law that prosocutions should be prompt, and that statutos enfercing
such promptitude should be vigoripusly maintaincd. Thoy aro not mercly
acts of greco, but checks imposod by the State upon itself, to oxact
vigilant activity from its subalterns, and to securc for eriminal
triale the bost ovidence that can be obtained."

In U.S. Codo Annotated Titlo 18 Soc. 582, pago 138 in noto 6
the omso of U.S. v, Watkine (ce. Dist. Cel, 1829) Fod. Cas. No. 16649
48 citod and the rule set forth:

"Tho timo of finding tho indictmont will appear by the enption,
and, whoro it appoars thorefrom that tho o"fonse was committod boyond tho
time limitod, judgmont will ho rondered for defondant,"™

Theso six nccused pload the statutes of limitations as a bar to
thoir trial for tho offonses committod June 20, 1944, and charged undor
date of July 15, 1947.

M'WQW]J »

MARTIN,E, CARLSON
Commander, United States Naval Resorvo.
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\ | a16-2/FFL2/ UNITED STATES PAGIFIC FLEET |
: | 13Decn COMMANDER MARIANAS |
-
| Serial: 15488 15 July 1947, |
l i
| From: The Commander Marianas Area. '
| To 1 Lieutenant Commander. Joseph A, REGAN, USN, and/er |

Liesutenant James P. EEHM, USN, and/or your successors |
| in office as Judge Advocates, Military Commission, '
Commander Marianas,

Subject: Charges and Specifications in the case ofs

ASLANO, Shimpei
UENO, Chisato
NAKASE, Shohichi
ERIGUCHI, Takeshi
KOBAYASHI, Kazumi
TANAKA, Sueta

» I The above named persons will be tried before the Military
Commission of which you are Judge Advocate upon the following charges and |
specifications, You will notify the president of the commission accordingl:
inform the accused of the date set for trial, and summon all witnesses, bot.
for the prosecution and for the defense,




CHARGE I |
MURDER
SPECIFICATION 1

! In that ASANO, Shimpei, then a captain, IJN, and commandant of the 4ls |
Naval Guards, UENO, Chisato, then a surgeon lieutenant commander, IJN, and |
acting head medical officer of the Llst Naval Guards, NAKASE, Shohichi, the.. |
a lieutena't commander, IJN, and acting executive efficer of the 4lst Naval |
Guards, ERIGUCHI, Takeshi, then a dentist ensign, IJN, attached to the 4lst |
‘Naval Guards, KOBLY.SHI, Kazumi, then a corpsman warrant officer, IN,
\attached to the /ilst llaval Guards and others to the relator unknown, all
‘attached to the military installations of the Imperial Japanese Navy, Bublo:
Island, Truk ftoll, Caroline Islands, and while so serving at said military
installations, acting jointly and in the pursuance of a common intent, did,
ieach and together, at Dublen Island, Truk Atoll, Caroline Islands, on er
about 20 June 1944, at a time when a state of war existed between the
United States of America, its allies and dependencies, and the Imperial
Japanese Empire, willfully, feloniwusly, with premeditation and malice afor:
thought, ard without justifiable cause, assault, strike, kill and cause to
be killed, by beheading with a deadly weapon, to wit, a sword, an American
prisoner of war, name to the relator unknown, said prisoner of war being
then and there held captive by the armed forces of Japan, this in viclation
of the law and customs of war,

: :E[\:li;:..u ;U .-'Jlu".. A ;fnuo'-. n-lh.i.'-l.
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CH.RGE I (econtinued)
SPECIFICATION 2

In that LSANO, Shimpei, then a captain, IJN, and commandant of the
st Naval Guards, UENO, Chisato, then a surgeon lieutenant oommander, IJN,
and acting head medicel officer of the 4lst Naval Guards, N.K.SE, Shohichi,
then a lieutenant commander, IJN, and acting executive offieer of the 4ls!

| Naval Guards, ThLN.K., Sueta, then a leading seaman, IJN, attached %o the
|| 41lst Navel (uards, all attoched to the military installations of the Imperi

Japanesa Nivy, Cablon Island, Truk itoll, Caroline Islands, and while so
serving t ealc m’lit:ry install-tions, acting jointly with NAG.SHIAL,,
Mitsuo, thn 2 chief psity officer, LJN, attached to the Llst Naval Guards,
and others to the reiator unknown, a2nd in the pursuance of a eommon intent,
did, each 'nd tozether, ot Dublon Island, Truk /4o0ll, Caroline Islands, on
or cbout 20 June 1944, at a time when = state of war existed between the
United Stales of /merica, its allies and dependencies, and the Imperial
Japanese Eupire, willfully, feloniously, with premeditation and malice
aforethougnt, and without justifiable cause, assault, wound, strike, kill,
and cause ‘o be killed by stabbing with a deadly weapon, to wit, a bayonet,
an americaii prriscner of war, name to the relator unknown, said prisoner of
war “eing then n2ad there held captive by the armed forces of Japan, this in
violstion of the law and customs of war,
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CHARGE II
VIOLATION OF THE LW AND CUSTOMS OF WiR

SPECIFICATION 1

In that iSANO, Shimpei, then a captain, IJN, and commandant ef the

| 4lst Naval Guards, UENQO, Chisato, then a surgeon lieutenant commander, IJN.
and acting hend niedicel officer of the 4lst Naval Guerds, NAKASE, Shohichi,
then a limtenun commznder, IJN, and acting exscutiva officer of the 4lut
Navai Gusrds, KOuiY¥,S4., Kagumi, then a corpsman warrant offiser, JJil,
attached t¢ the :lst Naval Guerds, and others to the relatos unknoun, cll
attached "o the rilitary instzllations of the Imperial Japanese Na'y, Luble
Islard, Tiuk .to’l, Caroline Islands, and while so serving at said milii ry |
instellaticons, acting jointly and in the pursuance of a common intent, dzd, |
each and together, at Dublon Island, Truk Atoll, Caroline Islands, on or
about 20 Junz 19/ 4, at 2 time when a state of war existed between the
United States ol .aerica, its allies and dependercies, and the Imperial
Joparesde rrpire, willfully, unlawfully, inhumenely, and without justifiable
cause, asscult, ¢trike, mist:eat, torture, and sbuse, an imerican prisoner |
of wzr, nuwe to .he re.ator wknown, then and there held captive by the
armec fornes of Jeoun, by conducting, before a group of Japanese nationals,
surgicsl crplorations in and upon the live body of the said /merican
prisoner of war, corsisting of subcutaneous cuts on the breast, abdomen,
scrotum, right thigh, and right foot of the said /merican priscner of war,
this in viclation of the law ond customs of war, |
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| CHARGE II (continued)
i SPECIFICATION 2

In that LSANO, Shimpei, then a captain, IJN, commandant of the A4lst
Naval Guards, sttached to the military installations of the Imperial
Japanese Novy, Dublon Island, Truk fAtoll, Caroline Islands, and while so
| serving at said rilitary instsllations, did, at Dublon Island, Truk Atoll,
| Caroline 1:lands, on or about 20 June 1944, at a time when a stata of war
| existed triwzen 1112 United States of hmerica, its allies and dependerncizs,

' and thz Imeriz. Japen-se Empire, unlawfully disregard and fall bo diechery

| his ouly a2 the vcveviant of the 4lst Naval Cusric, tc control tis

| opercticns of maoters ~f his command and perscas subject to hia zonkercl znd

| supervieion, periitting them to visit crmeltiea vpon, and commit slrocivies |
ard cther offenscs; os hereinafter specified, against [merican prisolers of |
war. anmes Lo the relator unknown, then and theore held captive by tho acred
for:cs of vadon, in violation of the law znd cistoms cf war:

(a) 'Ma inovmane #nd willil mistrestmant, without justifiab’e cause.
| of ar ;mericun nprisonay 2f war, on or about 20 June 1944 by cutting and !
| wournling ham wi'l. instiuments, exact descriptior to the relator unknown, at
| Del’en Isiuad, Mz [itoll. Ceraline Islands, by personnel of the Llst Navsl |
| Guards, numely, 'S, Chisatc, then a surgeon lieutenant commander, IJN,
| NiX.SE, Shcnich.. vhen a lievtenant commonder, IJN, KOBAYASHI, Kagumi, thea
| a corpaman wurrant cfficer, IJN, and others to the relator unknown, all
| attrched to, and serving at, the military installations of the Imperial

L | Japanese Navy, Dublon Island, Truk itoll, Caroline Islands,

(b) The willful killing, without justifiable cause, of an American
prisoner of war, on or zbout 20 June 1944, by beheading with a deadly
| weapon, to wit, a sword, at Dublon Island, Truk Atoll, Caroline Bslands, by |
| personnel of the Llst Naval Guards, namely, UENO, Chisato, then a surgeon |
| lieutenant commander, LIN, NAK.SE, Shohichi, then a lieutenant commander, |
| IJN, ERIGUCHI, Takeshi, then a dentist ensign, IJN, KOBAYASHI, Kazumi, then
| 2 corpsman warrant officer, LJN, and others to the relator unknown, all
attached to and serving at the military installations of the Imperial
Japanese Navy, Dublon Island, Truk Atoll, Caroline Islands,

|

| (c) The willful killing, without justifiable cause, of an /merican -

| prisoner of war, on or about 20 June 1944, by stabbing with a deadly Heapcn_.!
; ' to wit, = bayonet, at Dublon Island, Truk .itoll, Caroline Islands, by l
t | personnel of the 41lst Naval Guards, namely, UENO, Chisato, then a surgeon |

| lieutenant commander, LIN, N.K.SE, Shohichi, then a lieutenant commander, ;

| IJN, N.GALSHIM., Mitsuo, then a chief petty officer, IJN, T/NnKi, Sueta, |

| then a leading seaman, IJN, and others to the relator unknown, all attached |
to and serving at the military installations of the Imperial Japanese Navy,
Dublon Island, Truk /toll, Caroline Iaslands,
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CHARGE II ( continued)
SFECIFICATION 3 .

In thet [\SANO, Shimpei, then a captein, IJN, commandant of the 4lst :
Naval Guards, attached to the military installations of the Imperial i
Japanese Nayv, NDublon Island, Truk Atoll, Caroline Islands, and while s> i
serving et s:id pdlitery installations, did, at Dublon Tsland, Truk .toil, |
Carclive Izl rd:, on ' about 20 June 1944, at & time when a state of war

extetad airven 1o United States of fmerica, Its ellfes aad depandancicc,
ard tan mpersal d«rencuo Empive, unlawfullr disrogesd ard T2} v & schacg
hiz Gy ae he wamaant of the ilst Naval Guaride, 1o tage men maeuves

es vere witn'n N1 powor and adpropriate in the MMrounstannes L0 pronen.
Jme: Lotn iowceners of war, aem3s to the relato:r uknown chea ani Lhers
helu captov2 by the arped forces of Japan unde:r als ~omnaryl aad subjech Lo
his eonl»ul and gqvervision, aa it was his dut;” €2 do, ir th~t he parmpitt-n |
tha vicibtriz of cruelties uxn und the coralssion of stoccuties ard cther |
efCvnses, &3 herelnalicr opacified, againrsh ea_d sraican priuscners cf var; |
tr menrer: ¢ nis om.end, ard pei.ons svkbjecy v his comtrol and super- |
visici, dn siolotion of che law anc customs of war: ,
[

of =1 /merizan rrisoaer of war on or about 20 June 19%4, by cutting and
wourdirg Fia with ins.ruments, exact description to the relator urknown, at |
Dubloa Islz2ad, Truk iyoli, Csroline Islands, by personnel of the 4lst Naval |
Cuaxrds, attached to and serving at the military installations of the '
Imperial Japanese Nevy, Dublon Island, Truk /teoll,

fa) Trz ianunnre end wiliful rmistreatment, without justifiable caure,

(b) The willful killing, without justifiable cause, of an American ‘
prisoner of w~r, on or gbout 20 June 1944, by beheading with a2 deadly |
veapen, to wit, a swoid, at Dublon Island, Tyuk /to0ll, Caroline Islands, by:
personnel of the Alst Navel Guards, attached to and serving at the military |
installations of th¢ Imperial Japanese MNavy, Dublon Island, Truk itoll, !
Caroline Islrends, :

|

(e) The willful killing, without justifiable cause, of an /merican
prisoner of war, on or about 20 Junc 1944, by stabbing with a deadly weapon |
to wit, a bayonet, at Dublon Island, Truk /4oll, Caroline Islands, by |
personnel of the Llst Naval Guards, attaché& to and serving at the military |
installations of the Impcrial Japanese Nevy, Dublon Island, Truk /goll,
Caroline Islands,
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I CHARCE IT (continued)
SPECIFICATION 4

!' In that UENO, Chisato, then a surgeon lieutenant commander, IJN, and
| acting head medical officer of the Llst Naval Guards, attached to the
military installations of the Imperial Japanese Navy, Dublon Island, Trui: ;
itoll, Crroline Islards, and vhile so serving with said 4lst Naval Cuarde i
did, 2t Dublon Islanc, Truk Atoll, Caroline Islands, on or about 20 June I
1944, at 2 tine when 2 state of war existed between the United States of .
hrerica, its cllies : 1d dopendencies, and the Imperial Japanese Empire, :
w lawfully disregard and fnil to discharge his duty as the acting head i
| medical officer of the said 4lst Naval Gu-.rds, to take such measures as were |
|
|
|

| in his power ard appropriate under the circumstances, to protect two
| nmerican prisorers of war, names to the relator unknown, then held captive
| oy the armed forces of Japan, and then and there in the custody of the said
| UENO, at Dubicn Island, Truk /toll, Carcline Islands, as it was his duty to
do, in th2t "¢ pcrnitted the willful killing, without justifiable cause, on

| or about 20 June 1944, by personnel of the L4lst Naval Guards, of one of

' said Lmericaa prisoners of war by bcheading and one of said American

| priscners of wor by stabbing, this in violation of the law and customs of

| War,

Ce Ao POWNALL,
Rear Admiral, U. S. Navy, |
The Commander larianas Area, | |
|
I
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The conmission wet at 9115 a.m.
Preseat:

wan.hm ::..."".:.u.,..,.. United States
"'mmm:.mmmmm
ettt e . o, i, 1 . M e

lisutensnt Commender i U, 8, Ravy, and

ldeutenant Jumes P, Konny, U, 8. Navy, juige advecates.

Corperal Arthwr E, » U. 5. Narine Cewps, enteved with the aceused
reported as provost

The juige advecate imtroduced Rebert R, Millew, first
v. lnmlnh-lu-.n—ﬂuch-,l.l.mulul.hc
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mwwnmammam
conocerning this mh identical with the previous case, the
-ﬂaﬂ--::lﬂ and anpumosd that the objestion of the
accused was

. mch”-mmm&uﬂw::u—
'52”4
he advocate asked the ascused if thay had any objeetions to
make to charges and spesifications,
, o+ o L T

hh“:.lﬂnwmdb.hh'lm

The commission them, at 135 a.m., tock a recess miil 150 a.m., ab
which time it reconvened.

Present: All the members, the juige advoeates, the reperter, the
accused, their counsel, and the imterpreters,

uu“mm“uahm_m
Ocomander Nertin B, Otrlsch, U. 5. Navel Reserve, a commsel for the
m-#-mm.muhwum

T™he scoused waived the reading of this objectiom in Japsmese in opam

The coamission them, st 11132 a.n,, Sook a recsss wntil 2 p.n,, ab
which time it reeccnvened.




*tﬁ.-,_ﬂld-.l-&“.m.

The advosate read o writtem yeply to the objestion to the charges
d-d.m-.m:-hl'lu' "

The acoused waived the right %o have this reply read in Japemese in
open oourt,

The commission was cleared,

The cammiscion was opened and all parties to the trial entered,

The commission made the follewing ruling:

The ccamission rules that the cbjecticms of the assused to the sharges
and specifisations are mot sustained, and that the semmissiom finds the
charges and specifications ia due form and technically correet,

An interpreter yead the ruling of the commissien in Japamese.

Commander Martin E, V. 8, Bawal comesl for the
road o written m.mu-::"ﬂm--ﬁ:_"
accused, eopy narked "N,

The accused waived the right to have the cbjestiom of Commander Carlscm
read in Japanese in open cowrt at this time,

The commission was cleared,
The commission was opened and all parties to the trial entered,

T™he commission amnoumoced that the plea to jurisdiction was mot
sustained,

Bach of the accused stated that he was weady fer trial,

Commander Mertin E, U. 5. Baval Ressrve, comsel for the
accused, read a writtem plea ia of trial, copy prefinsd sarked "N.°

e asoused waived the right %0 have the plea in bay of trial of
Conmender Carlscn vead in Japanese in cpom cowrt at this time.

The juige afvocate replisd %o the plea in bar of trdal,

The acoused waived the right te have the reply of the juige advocate
read in Japanese in opsa cowrt at this time,

The comnission snnounced that the plea in bar of trial was not




The juige advooate yead the letter containing the charges and specifis
cations, original prefized marked “0.*

An interpreter vead the charges and specifications in Japsnese, prefimed
sarked *P,°

The juige advocate arraigned the accused as followm

Qe Asano, you have heard the charges and speeifications
preferred against youws to the first specification of the
m--.uw-—tmr

Bet gullty.
ﬂlé To the seoond specification of the first charge, gullty or not

As Hm'-

Qe To the firet charge, guilty or mot guiliy?

A, “mt

hmmmudm-ﬂ“mwum'
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To the second charge, guilty or met guilty?
Hﬂ'-

Tanaka, Susta, you have heard the charge and specification pre=
against how to the seeend spesification of the fived

Bot guilty,
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To the firet charge,
:: Not guilty. .

The commission at 4035 -
Pt Somseion thany a4 45 pine, adfouraed Ll 9 acn., Semeeren,
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States Pasific Fleet,
Barisnas Ialands,
s Sepbember 23, 147,

g

™he comigsion not at 9 an,
Prepents

Rear Aduiral Arthwr G, Robinsem, U. 8. Navy
ldsutenent Colemel Nemry K, Rosces, Gcast Aviillery Gorps, United Stabes
ldsutensnt Oclomel Victor 7, Garberine, Cosst Artillery Corps, United
States Arwy,
wmmum::.t.l.wm
Najor Joseph T, Smith, Jwmder, U, 8. Corps, and
Commandar A u. 8

Lisutenant
ILisutenant James P, u. 8. Juige
Hobext R, ,_-hnl 'l.l.“.!—i-.

The record of proseedings of the first dey of the twrial was read
and aprroved,

So witaseses not otherwise eonnected with the trial were presemt.
The prosesution begun,
.hﬂpml-ﬂn-lmmmw—m

¢

An imterpreter read a Japanese trenslation of the opening statement of
the judge advosate,

The edvocate requested the coomission to take judieial notice
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as an interpreter and he was duly swemn,
A witasss for the prosscuticon entered and was duly sworm,
Exsnined by the judge adveeate:

Petty Officer First Clase Eodama, Akirs.
If you recognise any of these aceused state their mames and former

Q. State your name and forwer renk,
Mmddhltl-mmw-tw
til1l the end of the way,

hﬂleﬂMWlﬂlhmmﬂ,

Former Corpsmen

U. 5. Bawal Reserve,

e o

LR
_w
m_
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m.h wzm

hdh S4

I do not renember if it was the

1 saw nothing
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Usao assisted by anyome during this operation?
do not remember,

2 g
r Y
e o
|

adninigtered 1t?
Uchihira,

'Humhlthtlmﬂ-umnmm Thich
rensmber it was the right thigh,

not remsmber.

Did Usno say anything when he removed the right toe nadl?
not remember, :

“l:t-h snything when he made the incision in the right thight

wmummm“ That particular part

s I remember his making an ineision in the omnter of the

yrpr
e ue
g B

:
g

&

I

efe ne ne e
TH
Tt

I

elther of the testicles oub?
I remember the right testicle was emt,

After cutting the right testicls, the cuter skin, 4id he remove

P ra
;f t;

This question was objested to by the accused on the ground that it was

E

The juige advocate replied.
The commission aomoumeed that the objection was not sustained,
&s Beothing was removed,
M Qe mﬂ#hmmﬂtmhmm.th
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quarters to get a

the exaet time but I think 1% was about Sweniy
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hﬁ_dmm&h_m:hﬂn
e e e TESeinr the o Sotnited o8 Saing Sibaadedl

his question chjested %o by the eccused on the grownd that thely
H“uﬂi;n.

A. I &0 not vensmber distinetly, but I think they weme a 1little apart.

About how @14 you 500 at the seme of this stabbing?
i mm:mmhm“

55, Q. Defore leaving the air waid shalter 4id you hear saything geing e
of that shelten?
Do you mean seme sort of work they wewe deing?

This questics objected to by the sccused on the ground that it
mm*--#:-lhm

The julge edvasate replied.

The commission ennouwnced that the objection was not sustalinsd.
A As I vecall 1% wmas & cough vhich wme ldeubtensnt Ommmender Hakase's.
e O After vitaessing the by Tomaka what did you dof

" Ae Do you sesn after I rebumed % air raid shelter?

CERTI P
58, After he dtaduiag you do?
& t. ' m;;hizﬂhmﬁﬂ-

_;g.l %'7
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1
: The cosmission them, at 10146 am,, took a recess wmtil 11409 a.m,, ab
wvhich time it recomvemed, ’

Present: All the members, the advosates, the he
Mw-—uﬂﬁuu’:.-. T B

No witnesses mot otherwise comnected with the trial were present,

taken, tml.l-:':uimu- um‘;_ sta11
enter - SNmAnam vhes yoseee
binding, and continued his testimomy. oa -

(Bxamination continmued,)

9. Q. The wms the semior petty officer who helped you carry the prisener

out of the alr raid sheltes?

Ae Uehdhire,

n&m“ﬂnh-ﬁh“hﬁnh—ﬁmmﬁ

As 1 recsived the order from Commender Usno,

6L, Q. mnmt

As I thiak he ordered prisoner carried te the bask of the slek bay.
; 62, Q. D4 he say vhat wae %o be deme with the priscmer when he got to the

back of the siek bay? 1

As 1 do pot remember,

63, Q. How was the priscmer carried to that spot?

A The prisoner was earried lying on his bask on a streteher,

64 Qe "he put him on the stretcher?

A As the priscner was operated wpon on a stretcher he was carried out

Just as he ms,

65, Q. You said the prisener's sbienen was sowed., Was the skin of the

:
i

the sewing were the intestines visible?

rs g r
4
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e
4
g
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5e

other parte of the bedy whisch had bosm out sewad?

ware sewed,

this anower on the ground that it was the

projudicial rights of the ascused,
stwrike was

o s proger i,
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do not think he had in Mo hands but after the cpesantien
bhe was mwmbling I think a rosary in his hend,

sy "1 think® do you mean that is what you reeall
vhich ccouwrred two or three bask and if I do
ml_-hh'lw“ % is what I think

e

Qs Thea
- This s

/

72, Q. Is that your best recollection of what cocurred?
-:‘rm--um-ﬁuwﬁ-m-hmnnu-
e,

The juige advocate made no reply.

i The ccamission announced that the objection was mot susteined and
further stated that it would give the amswer the proper weight, I

the
Qe I-mﬂmﬂhﬁqﬂhhﬁdﬁmw&
did you ses there?

bub I saw that a hele had been dug.

:
g
i
:
g
f
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A The prisener was bebeaded but I do pot kmow who &lsposed of the board,

7 Q. There wms the prisensr beheaded with reference to the hole that
The prisener was sitting on the bheard right by the hele that hed

The witaess was duly warned,

The coamdssion them, at 11130 a.n,, tock a recess mitdl 2 pua,, at
which time it recomvensd,

Presents All the members, the juige asdvocates, the accused, thelr
comsel and the interpreters,

Robert Oldhan, yooman third clase, U. 5. NHavy, reporter.
No witnesses not otherwise comnested with the trial were pressnt,

Kodama, Akira, the witness wder examination whem the recess was
taken, entered, Ho was warned that the cath rrevicusly taken was still
bkinding, sad continued his testimeny.

this morning?

Ae Yeu,

83, Q. Wll you dsmenstyate for this commission just what Eobeyushi
444 vhen he showed Briguchi how te do the beheading? -

e witncss tock o standing positien with his left Porward of
his right and nade o motion with hande as if %o
A, That is how it wmae,

I

standing with reforemece to the prisener at the

plass?
he was cast of the prisener sbout five to ten neters

$ 1%gr
i
{

£
4
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& with reforence to the prisener when
amy frea -l*“hm

N
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86, Q. Was the head of the priscmer ssvered by the blow of Eriguchd?
This question was objected to by the accused en the groumd that 1t

T™he judge advocate withdrew the questiom,
m Qe That happened to the head of the priscner wheam Erigushi steusk
As It fell to the growmd,

Q¢ That was dome with the body after the beheading?
afterwards,

I
Qs That 414 you do in the air raid shelter during the eperetion?
I handed the forceps and spinesrs to Coomander Ueno and watched,

91, Q. Did any of the accused ever menticon this inecident to you or
within your hearing after this day?

This question was objected to by the accused on the ground that 1%
was irrelovant and immaterial,
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Be was the aoting head medical officer of the 4lst Newal Guard Wait,

Iaterpreter’s Hote:s
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went %o take this drink of water, in what stage wme
was about the time whem the inecigien in the thigh was made,
lhﬂ

. ME

i _mm s
wr m“_m. 4 i,

— muu muunm
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e shape of o fan,
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h“:’pn!ﬂ.m. took a reosees mtdl 330 pen,,
Prossats ALl the members, the Judge advosates, the repertef, the
Bo witmesses not otherwise commected with the trial wewe present.

Eodana, Akive, the witness under ex:nination when the recess was
taken, emtered, He was warmed that the cath previocusly taken was still
binding and continusd his testimony.

(Cross—exaninatien continued,)

Q. 1 would 1ike to have the witness draw a diagrem of the relative

“dﬁ-m-llhm,hﬂh.hﬂr
reid shelter, the Denama trees, to what he has explained,

The witness drew a @lagram as requested by cowmsel.

155, Q. mumw—htyum-m-.mnﬂm
mmmummm-tmmmm_
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ruwu-m:mmmuu—w
You

Breg

mm-uh_mm.mutmm
very woll how he was standing like a scare cvew,

ﬂmhlﬂhdmhﬁm-ﬁmﬂ-ﬂﬁlﬂ
muwnmm-n--mmm
Then you did not go toward the sesme?

'ETES
£

Qe
Bo.
The witasss wes duly warned,

The camission them, at 4130 pen,, sdjourned wmtil 9.a.n,, Semcrrew,
Gednesday, September 24, 1947,
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The commipsion met at 9 a.k.
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raid at dawm oo 1 think 1t was after the air raid,

enrried this
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fully
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that coumsel was misquoting the witness,
The accused withdrew the questiem.

dressing station was he
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of the little
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say why he wae removing the eppeadix them?

Uene say ot that time or 4id you hesr hin say

the appendix?
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The accused replied.
The commission annowmoed that the objection wae sustained,

217, ¢« Jou teshified that someons showsd Eviguchi how to ouwbt, Im's 1%
true that this was shomn hin not at the sesme of the cubting bub mear the

A r:u-nuﬂMIthItﬁm

29, @ Tas this Just at the tise that you were earrying the priscaer back
feyen the batile dressing station to the siek bay?

This question was objested o by the advocats on the ground that
commss]l was nisquoting the testimony of the

The sceused withdrew the questiom.

220, Q. You testified thet you and Uchihire carried this priscasr fyen the
dressing station %o a spet bask of the sick tay, Im't this the
vhere you ssw Brigushi bedng showm by somecme how to cut?
hﬂﬂhﬁwtﬁ W vhich w carried the priscmer
Kobagashd as en ensign. Was he an ensign at thet

sefesred to in ny testincny is the reank that he had
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question was chjocted to by the juige adoveate oh the ground thet
it was srgmentative and repetitiocus, )

226, Q. Do you know Toshinuma?

A, Then he wae at the guard wmit I imew that Yoshinume was the offieer
in charge of maintesance,
227. §. Do you imow what his renk was at this tinme?
A: I do not know,
208, Q. Do you wmaat %o to the faot that it was
Yoshinmsa wshe showsed how to out and mot Esbayushi?

This wao h‘ﬁ advoecate ca the gromnd that
lt_-hﬂwnﬂ ’1‘“

- b ’- " .' :
mm’h, -{]f H, F'['}' w
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on the thigh,

the thigh befere you left?
after I want %0 take a driak of
opsration.
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baak?
the suston at the mit,

257, o Hod Conmender Usmo perfoswed any operaticms while you wewe geme?

This ohjested to by the julge advesste en the ground thal
n-u-l:a-:n--ru--t:-. =
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240, §. DBid you testify that the prisemer bad o srownd his meck?
Ae 45 I was not ashnd I 4id not say anything about but be bad &
regsary around his neek,

Qs You testified you saw Commander Usmo toucsh an intestine, Which
iatestine did you see him toush?

he

wouched the celom. .
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Ae T™e cnes that I remember are the ones that the bemes were dug wp
after the end of the war by the order of Eobayushi about the site whewe the
esscuticn coourred and the bomes of which seemed %o be of about twe peremns,

304, Q. Do you know whether afetded to dig wp the bones of his
om velition or whether semechme desided to dig up the bomest

Hl*ﬂohrhwﬁ advocate en the ground that
it was double and ealled the opinion witaesa,

§. Do you lmow appreximately how meny bemes theve ave in o humsn bedy?
1 haveo mever comted the boass mo I do mot imew,




you losate when you dug for these bones?

msay there wete,

how mapy?
not coumt them I can not estimate,

Can you neme any of the bomes that you located?

i3
on oI

s nu £

vhat benes I dug wp,
Do you imow appreximately how many Japsnese were killed om Truk
beubing is stated becanse there ware bembings frem the

wtdl the end of the war,

mas objested to by the judge advocate on the ground that

t and

The acoused replied.
toll?
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there more than one hundred Japamese killed by Ameriesn

hembings?

When you ssy Truk there are meny islands on Truk and I canmot estimate

sannot
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A I estinate it was sbout six to sevem meters smay,
35%. How meny perscns were present whem Eviguchi was shown how to out?

A, were about twsnty pereens a little distence amay from where he
was being showm how to eub,
Q. But in the immediate viecinity were there enly the three of yeu?

Qe h:muw--“ﬁmumm
I renember 1%,
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The accused made mo weply.
{ The commission snneumesd that the ebjestion was sustained.

Hlll““hdy“hm“whﬂl |
&ﬁl’hhﬂnmh”hm

This ob hwthl#un-hnlh-l-lﬁ
h-lhln-:l-“i“

The accused mede mo rveply,
The ccmmission samownced that the objestiom wes sustained,
The witasss was duly warmed,

The cmmission them, st 11133 a.n,, tosk a vessss Wmtil 2 pun,y o4
‘ i which time it reccnvemed.

Preveats mhmthmdmh.ﬁ“m
| counsel, sad the interpreters.

“m_“m“h“lm-‘
Bo witnesses not otherwise comnscted with the trial were preseat,

| Eodams, Akive, the witness wmder exmmination when the Fecsss ws
takon, entered, He was wawrned that the cath previcusly taken was still
binding, and comtimmed his Sestimeny.
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(Rocross-axanination sontinmed,)

?“ﬁ.‘”“““mm“m

Bedther the juige advoonte nor the scoused desired further to examine
this witness,

he coamiseion 4id not desire o exsmine this witaess.

The vitness made the following statement:

I resall pothing further than to what I hawe stated in ny testimcny
yesterday morning, yesterday aftermoen snd this morming, |

The witasse wms duly warned end withdrew,
A withess for the prosscution entered and was duly swerm.

Examined by the judge advocate:

Corpmman Emsign Kobayashi, Kasumi; former

Q. Duwring what period were you a mempber of the Inperial Japenees
Fren the firet of October 1942 wmidl the AUth of Jemuary 1946,

what period were stationed en Dublon Islend, Truk Atell?
::-ﬁl d‘-ﬁm:.hmdl_rm
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12, Q. M4 you bave a further conversation with Usno relative to this
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The juige advosate withdrew the question,

s leading,

did you find the priseneve? '
wee in o mall esll fngide of the place of eenfinement,
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that time 414 you notice sny insignia on elther of these two
wore markings on one of them, They were in a shape of a momtadn

ii:
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siniliar to the ocnes worm by the corporal of
this room?
was nade of cloth and sowm oa,

told these priscners in English to come with you, &id
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As I waa the commanding officer of the Naval Guands, at that tine
Captain Asenc, Timped,
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the other priscner did mot have to be carried om a strebcher I had
toward the battle dressing statiom,
did you lsave the one that was not taken into the alr maid
I had hinm go ahead and I 4id not see him I do mot kmow where he

Tou say you teck ome priscmer inside what @id you do with the

out
Where

>33 s}a
ntnm mun

given directions to the men that toock him as to whese thay
to take him to the battle dressing station but I did mot

i 4

i $°.

3 mms

F1ED TO BE A TRLL COFY

was taken off the stretcher and placed cn the opevating table,

3. G That ms dne after you asvived ia the alr raid shelter with the

perisoner?

A,
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This question was ocbjected to by the ascused en the ground that it wae
mt--qu--rug-*-mmh-—.

The judge advocate replied.

The cosnission anmouneed that the objection was met sustained,

The question was repeated.
A. I do not kmow,
Lﬂ-ﬂlhm-ﬂuhtmﬁ-um-
A 1 &4 not think there was anything wreng with that reglom,

This snower was to by the acoused on the ground that it was
a self serving and moved that it be stricken from the resord,

The juige advocate replied,

The commission amnounced that the objection was not sustained,

Qe After the incigion and the exposure of the femcral artery what
‘:.:gﬂh-ﬂ--lmh-b“hhnm
which he made an incision in the seretum, the right part of the

};r!s

Qe You stated that Commander Usne said that there cnly appears %o b
testicle, how many testisles 4id you motice that the prisoner had?

Lioutcnant, U, 5. Fawy o
Judgo Advoeato.
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The commission directed that the words be stricken.
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he cub the btreast in the region over the b, B4 he

l;.
+

Mile he was explaining to those pressat the method of removing
lﬂh“-"-'*l_ﬁhu“

presrer

h-l'-“-ﬂﬂtdlthm-i—
z;ﬂ--mﬂumﬂmm

has you and Lisutemant Kuno how to do these things,
pedical imow of any reascm vhy these things were

mw-wuwh“-m”mn
for the epinion of the witnese,

The judge advecate replied.
The seamiseion annoumosd that the objecticn was mot suslained,

Ay AS the very beglaming he stated that it wme for vessarch in swgeey
and I think the reasen for it was Jessarch.
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This question wms objested o by the accused en the grewnd that it

| to do the other priseaer next
Lh-ll*gr::ruuhh

A

Pyan cccaslens? abes
that voleo en previcus ‘

B e cunding to m recellostion 16 sommed %0 be the velse of

Py . B0 At S G 8 -

A elose cperationt
Whet was dene 4o the prisener ot the ‘“ﬁ
:’.g-ﬂlﬂ'ﬁﬂﬁ-"”dh ko

porerily bandaged,
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States Pasifis Flost,
Mariones Islwnde.,
September 25, IMY.

!l

The eemmission met at 9 a.n,
Prosent:

Rear Adnirel Avthwr G, Rebinswm, U. 8. Navy,

ldoutensnt Oolenel Henry K, Resese, Ocast Artillery Ocwpe, United
States Army, "

Lisutepant Commandsr Predner W, U. 5. Hgval Reassrve,

Hajor Joseph 7, Gmi “H.I'h::mhp.“.-l

Lisutsnant Cowmander Joseph A. ¥. 5. Favy, and

u--n:—n.u.!-.l.

» Juige advoeates.
Robexrt R, yeoman n—il.l.lw.m.
The acsused, counsel, and the
The vesord of proccedings of the thisd day of the trial was vead
and approved,

Bo witnesses not otherwise commested with the trial were presmat.

H&Mhﬂ“*““mw
wes taken, entered, Se was warned that the cath previcusly taken was stdill

49, That wes tiem st the ligwal Cuarda?

A. ?-l“: hﬁﬂdhm
Hawal Guards,

I“-? Tas speclalty in %his medical sectica?

A a4 have f.‘ hﬂ--ﬁd-ﬂ-htﬁ-#[
soction was divided the intermal medicanl sestion
ﬁ-ﬂ.lmﬂu-l-mﬂhﬂhdﬂlhh“
US. . I o testineny ia direst examimetion you testified that
you remember the taking place fa the begimaing of July 1944. Do
you have aay basis for this datet

A. During Jwe I had bosn dotashed fur duly at Poren Islend. Towvard the
end of the nonth I mes stvicken with asute sppendieitis end yetarned to the
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them on the upper part of his sems and the part of

beneath his pants.

sorstehes or bruises on the toes of his feet?

2
m_ g i1
“uu Sve m—

£33 9, 43,88
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The aseused replisd,

The cvemission annoupeed theat the objestion was suatained,




The scoused replied.

hest and shdemen, .
cutwnnrd signe of any wounds but this prissnse
D e riot o s sWother Wile the sther prismer could walk, Ho ws

The scamission ammounced that the cbjestica was sustsined,
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When Ocsmender Ueno made this ineision did he state anything when
he Botioed that there were Re sulfe drags 8t hand?

A great
w
the femoral
you mean
ihd'
us
mm-muwhmum-ﬁ-”“

._. a
nu $3: &

there had been no testimony that Commander Usmo had moticed that there
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warned that the cath previoualy tabmm was still

Kinoshite, Hireshi, the witmess under cxamination when the reesss was
binding, snd comtinued his testineny.

Presents All the msmbars, the juige advocates, the accused, their

counsel, and the interpreters,

The commission them, at 11329 am., tock a recess wmtil 2 pam,, at
which time it reccmvensd,

Robert Oldham, yeeman third class, U. 5. NHavy, reperter.

Be witnesses not otherwise connected with the trial were present,

The vitness ws duly warned,
taken, entored., Ne was
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The commission smmoumced that the objection was sustalned,

The commisaion at 4120 p.n,, sdjourned mtil 9 a.n., tamorrow,
Friday, September 26, 1947,
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