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t It is recommended thit the case be




1 0o s @

GCM REFERRAL - Cont'd.
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Not Guilty to all charges and the specifications thereunder (Each of
the accused).

Tindlng As to AJIOKA, Misso - I, G (spec. proved in part); II, ACQUITTED
(2 specifications - not proved). As to YAMADA, zmm-xi a {W'

Confinement for a period of twenty-five (25) years

(As to each accused).
C. K. ACTION

Subject to remarks, the proceedings, findings on Charge I and the
specification thereunder and sentemces approved. AJIOKA now belng deceased,
the sentence as to him can not be executed. A certified copy of the death

- certificate is made a part of the action. The remains of AJIOKA , Misao

are buried in Plot #L5, Lot 426 of the Japanese cemetery, Asan, Ouanm,
YAUADA, Kiyoshi, will be transferred to the custody of the Commanding General
of the 6th U.S. Army, via the first availsble United States ship, to serve
his sentence of confinement in Sugamo prison.

Ry e

I

NAVY DEPARTMENT
Office of the Judge Advocate General

12 JuL 199 /
To: Chief of Naval Operations (Op 22).

The proceedings, findings and sentencesin the foregoing |
military commission case, and the actions of the convening and review-
ing authorities thereon, in the opinion of the Judge Advocate General,
are valid.

R s e e e e B o e e e ™

Referred for information.

G.”"&. RUSSELL
Judge Advocate General of the Navy. ]




Misao AJIOKA, Former warrant officer, IJA 27 April 1948
Kéyoshl TAMADA, Former sergeant, IJA

(Tried in joinder)

Trial Held Date of Trial
Guam, Marianas Islands 15 December 1947

Present Offetises

CHARCE I, MURDER

Spec = 29 December 194k, AJIOKA, Misao, then & warrant officer, IJA,
TAMADA, Kiyoshi, then a sergeant, IiA, and others, names to the
relator unknown, attached to and serving at military installations
of the Imperial Japanese Army, Palau Islands, did, each and to-
gether, at Babeltlmap Island, Palau Islands, at a time when a
state of war existed between the United States of America, its allies
and dependencies, and the Imperial Japanese Empire, wilfully, felo-
niously, with premeditation and malice aforethought, and without
justifiable cause, assanlt, strike, kill and cause to be killed by
shooting with firearms, exact description to the relator unknown,
one named person, an unarmed British national, then and there held
captive by the armed forces of Japan, this in viclation of the law
and customs of war.

CHARGE 1Y, VIOLATION OF THE LAW AND CUSTOMS OF WAR.

Spec l-Same date, same installations, AJIOEKA, Misaso, then a warrant officer,
IJA, did, at a time when a state of wWar existed between the United
States of America, its allies and dependencies, and the Imperial
Japanese Empire, unlawfully disregard and fail to discharge his duty
as officer in charge of the Gasupan Military Police Detaclment, to
control the operations of a member of his d-hahntw to
his control and supervision, namely, YAMADA, Kiyoshi),,'Tc 5
lawfully and cause to be killed unlawfully, by shooting with fire-
armes, & named person, an unarmed British national, then and there
held captive by the armed forces of Japan, this in violation of the
law and customs of war.

Spec 2-Same date, same installations, AJIOKA, Misac, then a warrant of-
ficer, IJA, did, at a time when a state of war existed between
the United States of America, its allies and dependencies, and
the Imperial Japanese Empire, unlawfully disregard and fail to
discharge his duty as officer in charge of the Casupan Military
Police Detachment, to take such mesasures as were within his power
and appropriate in the cirocumstances to protect one named persomn,
then and there held captive by the armed forces of Japan, namely,
the said Gasupan Military Police Detacihment, as it was his duty to
do, in that he permitted the unlawful killing of said named person,
by shooting with firearmes, by members of the armed forces of Japan,
this in violation of the law and gustoms of war.

P ——




(6=23=hB) bem Oeneral Court Martial Case No. 162423
Wane or
Misso AJIOKA, Former warrant offiocer, IJA 27 April 1948
shi YAMADA, Former sergeant, IJA
(Tried in joinder)
Trial Held Date of Trial
Ouam, Marianas Islands 15 December 1947

Present Offenses

CGHARCE I, MURDER

Spec = 29 December 194k, AJIOKA, Misso, then a warrant officer, IJA,
TAMADA, Eiyoshi, then a sergeant, INA, and others, names to the
relator unknown, sttached to and sefving at military installations
of the Isperial Japanese Army, Palau Islands, d4id, each and to-
gether, at Babeltimap Island, Palau Islands, at & time whem &
state of war existed between the United States of America, ite allies
and dependancies, and the Imperial Japanese Empire, wilfully, falo-
niously, with tation and malice aforethought, and without
Justifiable asssult, strike, kill and cause to be killed by
shooting with firearms, exact description to the relater
one named person, an unarmed British national, then and there held
captive by the armed forces of Japan, this in viclation of the law
and customs of war.

CHARGE II, VIOLATION OF THE LAW AND CUSTOMS OF WAR.

Spec l-Same date, same installations, AJIOKA, Misao, then a warrant officer,
LJA, did, at a time when a state of war existed between the United
States of America, its allies and dependencies, and the Imperial
Japansse Empire, mmmwﬂmummnu
as officer in charge of the Oasupan Military Police Detaciment,
mmmhmnflmrntmm'%gﬁ%ﬂh
his control and supervision, namely, YAMADA, Kiyoshi’,
lawfully and cause to be killed unlawfully, by miﬁhﬂn—
armes, & named person, an unarmed British national, them and there
 held captive by the armed forces of Japan, this in violation of the
law and customs of war,

Spec 2-8ame date, same installations, AJIOEA, Misac, then a warrant of-
ficer, 1JA, did, at a time when & state of war existed between
the United States of America, its allies and dependencies, and

the Imperial Japanese Empire, unlawfully disregard and fail teo
discharge his duty as officer in charge of the Oasupan Military

this in viclation of the law and cistoms of war,




OCM REFERRAL - Cont'd.

Not Guilty to all charges and the specifications thersunder (Each of

the accused).
FAAINE 4, to AJIOKA, Misso = I, G (spec. proved in part); II, ACQUITTED

(2 specifications - not proved). """"“"‘“ﬁ'h""”-'ﬁ“iﬂ.}"
Bentence

Confinement for of b o b 25
mhmlpuriod. twenty-five (25) years
Te A, ACTIDN

fabject to remarks, the proceedings, findings on Charge I and the
specification thereundsr and sentences approved. AJIDKA now being deceased,
the sentence as to him can not be executed. A certified copy of the death
certificate is made a of the action. The remains of AJIOKA , Misso
are buried in Plot #L5, Lot 426 of the Japanese cemetery, Asan, Ouanm,
YAMADA, Kiyoshi, will be trangferred to the custody of the Commanding Ceneral
of the Gth U.5. Army, via the first available United States ship, to serve
his sentence of confinement in Bugawo prisom.

HAVY DEPARTMENT
0ffice of the Judge Advoecate Ceneral

12 JuL e
Tot Ghief of Naval Operations (Op 22).

The proceedings, findings and sentencesin the foregoing
military commission case, and the actlons of the convening and review-

ing suthorities thereon, in the opinion of the Judge Advocate Oeneral,
are valid.

Referred for information,

0. L. RUSSELL
Judge Advoocate General of the Navy.




OCM REFERRAL :
(6=23-48) bem Genersl Court Martial Case No, 152423
Hane or
Misso AJIOKA, Former warrant offiocer, LJA 7 April 1908
Kéyoshi YAMADA, Former sergeant, IJA
(Tried in joinder)
Trial Held Date of Trial
Ouan, Marianas Islands 15 Decesber 1947 (

Frepent Offenses

CHARCE I, MURDER

Spec = 29 December 154k, AJIOKA, Misao, then a warrant officer, IJA,
TAMADA, Eiyoshi, then a sergeant, IJA, snd othears, names to the
relator unknown, attached to and serving at military installations
of the Imperial Japaness Army, Palau Islands, did, each and to-
gether, at Babelthuap Island, Palau islands, at a time when a
state of war existed between the United States of ite allies
and dependencies, and the Imperial Japanese Empire, y Telo-
nicusly, with premeditation and malice aforethought, and without
justifiable cause, assault, strike, kill and cause to be killed by
shooting with firearms, exact description to the relator unknown,
one named perscn, an unarmed lritish national, then and there held
captive by the armed forces of Japan, this in viclation of the law
and customs of war,

CHARGE II, VIOLATION OF THE LAW AND CUSTOMS OF WAR.

Spec l-Same date, same installations, AJIOKA, Misao, then a warrant officer,
IJA, did, at a time when a state of war sxisted bLetween the United
States of Ameriea, its allies and dependencies, and the Imperial
Japanese Empire, unlawfully disregard and fail to discharge his duty
as officer in charge of the Oasupan Military Police Detasiment, to
control the operations of & msmber of his detachment sct to
his contrsl and supervision, namely, YAMADA, Kiyoahi ,,ﬂ Nan-

lawfully and cause to be killed unlawfully, by shooting with fire- I
armes, & named person, an unarmed fritish national, tiem and there
held captive 5y the armed forces of Japan, this in viclation of the
law and customs of war,

Spec 2-Same date, same installations, AJIOKA, Misso, then a warrant of=-
ficer, IJA, did, at a tine when a state of war existed betwesn
the United States of America, its allies and dependencies, and
the Isperial Japanese Empire, unlawfully disregard and fail te
discharge his duty as officer in charge of the Oasupan Military
Police Detaciment, to take such mesasures as were within his power
and appropriate in the eircumstances to protect one nased person,
then and there held captive uy the armed forees of s
the sald Gasupan Military Folice Detasiment, as it was duty to
do, in that he permitted the unlawful killing of said nased person,
by shooting with firearmss, by mebers of the armed forces of Japan,
this in viclation of the law and wmstoms of war,




OCM REFERRAL - Cent'd.

Ve Not Outlty o all charges and the speeifications thereunder (Esch of

As to AJIOKA, Misso - I, G (spec, proved in part); II, ACQUITTED

(2 specifications - not proved), llhmlmﬂ-llﬂi#

Confinement for of n
th“mnm‘ twenty-five (25) years

the sentence as to him can not be executed., A certified copy of the death
certificate is made a of the action, The resains of AJIOKA , Misao
mhurldmrlatlh,mtmurth-wm,lnn. Ouan,
YAMADA, Kiyoshi, mb-mmutmmwurmwm
of the Gth U.5, Army, via the first available United Btates ship, to serve
his sentence of confinement in Sugame prison,

HAVY DEPARTMENT !
0ffice of the Judge Advooate Oeneral

T2 JUL 1998
Tot Chief of Kaval Operations (Op 22).

The proceedings, findings and sentencesin the foregoing
military commission case, and the actions of the convening and review-
ing authoritiss thereon, in the cpinion of the Judge Advocate Oeneral,
are valid,

Referred for inforsation,

0. L. RUSSELL
Judge Advosate General of the Navy.
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OCN REFERRAL - Cemt'd.

mmwumwﬁuumln-mummﬂ
— the accused). \
lltﬂlJM&,m- G ( s proved in ) ACQUITTED
(2 wnmmr-'- nnt';:nl}. uhi‘-lﬂﬂglj ni&gg-llui#
Iy of five (25)
TS N gy Wtie (15) yeste

% TN
mjmummmmnmptuﬁm
mmmmm“mm AJIDEA now being
the ssntence as to hism can not be executed, A certified copy of the death
certificate is made a of the action, The remains of AJIOKA , Misso
Hl':urldh?htlhhhthﬁuimmm,hm,m-.
rn:mulnmhmmmmutummurmwm
of the ith U.5, Army, via the first available United States ship, to sarve
his sentence of confinement in Sugazo prison,

%

NAVY DEPARTMENT
0ffice of the Judge Advogate Oeneral

12 JUL 98
To: Ohief of Naval Operations (0Op 22).

The proceedings, Mmlﬂdm“htﬁnm
military comsission case, and the actions of the and review-

ing authorities thereon, mthnmmnrmmpmum - I
s salid - :

Referred for information.

O+ L. RUSSKLL
dudge Advocate General of the Navy.
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OCN REFERRAL - Cont'd.
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Confinement

for & period of twenty-five (25) years
(hhm:nnﬂ,}. iy

Office of the Judge Advoeata Oeneral

12 JuL 194

To: Chief of Naval Operations (0p 22).

The proceedings, findings and sentences in the
military commission and the actionsg of the and review-
ing authorities thereon, in the epinion of ths Judge Advocate Oeneral,
are valid,

Referred for informatiom,

O+ L. RUSSELL

Judge Advoeate General of the Mavy.




OCH REFERRAL
(6=23=lf) bem Osneral Courtd Martial Case No. l42L2)
Rane or
Misso AJIOKA, Former warrant officer, IJA 27 aprid 1900
Feyoelhd TAMADA, Former sergeant, IJA
(Tried in Jjoinder)
Trial leld Date of Trial
Ouan, Marianas Islands 15 Deceaber 1947 \

Presert O ffenpes
GUARGE I, MURDER

re
captive by the armed forces of Japan, t 1s in violation of the law
and custons of war.

GUARGE IX, VIOLATI N Of THE LAY AND CUSTORS OF WAR.

Spec 1-Same sane installations, AJICXA, Hisao, then a warrant offioer,
IJA, did, at a time when a state of war existed Letween the United
States of Americe, its a’lies and and the

nased pergon, an unarmed ' ritimnltinnﬂ, t en and there
held captive y the armed forces of Japan, this In violation of the
law and custons of war,

:

Spec 2-CLame date, same installations, AJIOEKA, Misso, then a warrent of-
flcer, IJA, did, at a tinme when a state of war existed betwesn
the United States of Americs, its allies and dependencics, mnd
the Imperial Japsnese fmpire, unlawfully disrepard and fall to
discharge his duty as officer in charge of the Casupsn Military
Police Detaclment, to taxe such measures &s were within his power




| OCHM W FERRAL « Comi'd.

Fle notmuwwmlmmmmin-unuwtmu
tha .
As to AJTOTA, Misso - I, G (spec. proved in part); II, AOQUITTED
(2 specifications = not proved). As to Y EW
L Confinement for a period of twenty-five (25) years
(As to each acguped),.
Te ke ACTLR

fubject to remarks, the proosedings, findings on Charge I and the
specification thereunder and -:L:- approved, AJIDKA now being deceased,
the sentence as to him can not Le executed. A certified copy of the death
certificate is made a of the action, The remains of AJIOKA , Misso

are uried in Plot /L5, lot 26 of the Japanese cemetery, Asan, Cuas,

TAUADA, %lyoshi, will be transferred to the custody of the Commanding Censral
of the Eth U.5. Army, via the first available United States ship, to serve
his sentonce of confinement in Puyamo prison,

- e S
= ——— ————— -

HAVY DEPANTMENT
01fice of the Judpe Advogate Oensral
12 JuL 94

Tot Chief of Kaval Operations (Up 22).
The procesdings, findings and sentencefin the
nilitary commission case, and the actions of the conwening and review-

ing authorities thereon, in the opinio. of the Judre Advocate Oeneral,
are valid,

feferred for inforsatiom,

0, L, ROSSELL
Judpe Advogate Cenerel of the lawy.




16 March 1948-2080

[ R i sum: @
| COURT lARTIAL SHEET
AJIOK A < ovmer W 0. hx

YAWADA WKiyeshi " Sa T VO A
(Last VYame) = (First Name) Middle Initial) (Rating) (Classification)

& AE&IE chinesn ;
Reviewlng Officer) Dnoket ila | s 2 o

Yos o Remarks

] |
1, . Was the court convened by proper authority? J \/{ ¢
. - - - . s B Rk gedegsd  Pesswpas w Ls T . T TRl
2, . Are the precept and any modificaticne thereof in - /}/ : e
letter form certified as true coples by the judge H :
advocatel : ¢

- amsssEEEn s B - - rmm- -.-..-.-u-r-i-.l.l,‘--- T T PP LR R Rl
L]

3, 1f there have been modifications by despatch and

no confirring letters attached to the record, are - :

. the despatches signed bty the convening autherity —_—
(pot the judge advocate)? ;

4, Does the record show place and date the court metf . / :

2B e mm s ® It T T TR LR R R L b 1] TR LR

---------------------- ey guaeap-epe R PR PR T LR R L LR L L

5. Did the court ha:;;r“:j;z:z'-i-s_di;:‘i;lﬂn of hhe:m:.mnﬂf ] /
the accused? : :

6. Did the court have jurisdiction of the offenses |
" charged? ; /_(

....................... T T T R T T SL SR - Y PR (e p—————
7, Were the members and judge advocate ghown to be f / '

" present named in the precept or its modification?

\-v e T IRl I LI LN P e L ST R VT R L R R i Fwe - Ee= & Pgfa = lr-!;.--! e L T
g, Were there five members or more prasent at every : / :
mee ting? : . P
9, 'ere any "members" present who were not legally ol /_

. mssignedl? - : :
T T T L L L L L Y e et T T T L L L L PR LT LR L EE |.--.-l---..a---—-.r-n--------i'}.l--rl-i -.-n-n--p-r-"r-r!lllrrp-----l---

5. Wes tho scoused extended the right of challenge

T T LI L gemmmm - F-I'-I'---l--l-!-l--l-iililiﬂqiil!illr'i.-rlrr!! ------- Ll ifespnem 1" eSS s AR R
11, Wasg the mccused asked whether he desired gounsell i / 1

------------------------------------------------------------------ T LA T DR Ll L

B Wy Uhe mccused asked if he had any nbjection to the / PLEC

10, Were any members legally amseigned pot present or

accounted forf I

smmmmme L L L

t
|

ags to membersl

STl L] I————————————eE T LA T L T LD R LT Ebet Dl Sl iy despaapiwenswgideresefrapaparecarsresamEd
13" "Were -the Judge advocate, the members, the reporter / :

and the interpreter swornl

14, Did the accused acknowledge receipt of a cﬁpy of the
charges and specificatiens?

charges snd specifications?

- - - =
..".‘-'-.II!-!-' LA LA L L e T P T T T IR T ) EEssemEsE BN =E . L L ...---.--:..--.1-4-;-.-.-.---;--- -

16. Did the accused object to the eh.arg;nﬂand :pmif.’;;
' patlions or any of theml '

w "-ri'lil-ininlir--‘l-!l!-------.----'--I‘fl-!!--i-‘-l‘-'l_-.--ll-!-'dld-!"l'l!-lll-.i"F"J‘-“:'l"" l"--ri;lc-#l!. FrEsEERE R
17: Does each epecification state an of fenge! / .

e pp——r T T T R Y T PR NE L e r PE TR TN LR L L Ll e L L T R T I-'-llii-l--l'l:-' FEB FFA RS AR W
18, Does each specification supvort the charge under / ;

19, Is the Statute of Limitations involved?

. which laidl

. '
ccaEEsEEEE s .....--.--.-u-.--n-...---u---n----i-l--l--rv'-l-l-------itiq-lfr ------ WelEdE e e --?! ----- TeseeFaiidEE@

7 L]

F]

LT L) -n--rr--rr!l!l"-'-r-iv--r--t'f--p-i-d-!----- e T T R R R R FEEE e !:-i"-'-}i--l# BB reFsFaepe

Was the sscussd ssked if he was ready for triall _ V.. -

ssmnsasanidassspesem i@ ne s 8-

——— i Review Fanel Na &




——

21. Does the record show that no witnesses not other- . ¥,/’,

wise connccted with the trial were prennntT :
2. ”hn “the naeuaad prnpnrly arraigna&T g - : fof B )
samaw l'l-i---- e chlve s By el i.n......--.....'....,. G ......;_...;.......:.....-......._....._.a--..--,..
23, ”@a the ancuauﬂ warned as to the effect ar‘hin et e A
. plbis of ;uilty? o | _ ety N
24, VWas the acruaad'n . Tesponse, 1f any, racurdadT - ..-'{tﬁ_;;,;;l;%;; .
------- P e S T s ssnEsEEdEREEsEREEEENE TR TR L TR R AT S -..'---‘-‘....,i'--;_”-1_1.-'
25, Were the witnosees, if any, swornf : V’{{ : :
.._... T T T T T T L LR R T T T T T A YT T R R R R L L L SRR EIRFEERIEEREERERTAN S :'l'l"""""'i """ FrssmssRssssmmennad
26, Was the asccnsed afforded opportunity to make a :
‘ -tatmunt'f “‘*— -—-r—'_"‘“ LJ\_,M
27. Was the accused's statement consistent with hie i il LS
proas? (applies only to pleas of gulltr ) =
L ]
# \.""-‘I--i -------------- EEFaSFREERE R m i‘lrlll! ------ EEEeegmEEE s s e B AEEa s B EEE RS " - e w
28, Was. the accused afforded uppnrtunity to make an t A k
= argumant? Vo ;
w i raam rismsEE= sErmsasmmee ssnmsafassafes smese smemmnds sppvnaspsssssfesesnemassasnnansas

23, JLra tha finﬂinga prnperly recarded as preacribnd by
- Haval Courte and Boardsf

If the finding includes exceptions and aubatitutiona,:
does the specification as amonded support sTiginal
ar lesser anluiei nffanseT
a1, I" tha evidunca, if any, of pravinua convictions
admiseible?

R S L Ry EsRARs R R semmEEEE ',.,.--.'.......,.1..-.4..-...-;.---4-4--4--n-n--iiill-l--\“-"'r---'-'”"H'-*

2. lg the sentence legal, mnot excessive (NC&B, 457), : V;r

30.

. and in propar farm? :
33, Was the sentence authenticated hy the nignaturﬁu of , j
+  all members of the court and of the Jjudge advocatel L/T
Tvae smmmmE simbrapsemes idadia s aws s mmn ewen hi...r---!-!--_-_---il-lll'l_ir'I_--_l_ll_rl-'l-'!'_"-'ll'f"l-l"-__
34, Wns thﬂ reccrd &uthentiCat&d by the signature of the y;’ i
* - president of the court, and.of the judge advocate! :
- TR L LR L] o R e - sssEssssssnnrsms’y v rmms s - l.ld- aaaaaaaaaa - . pE i
35. Wag clemeney reccmmended hy any members of the court? . : y/f_
36, Was thﬁ accuged's receipt for & copy of the proceeﬁF : uffﬂ
ings aprended to the recordl ; :
37. Does the action uf the cﬂnunning authurityl . Hz’f ;

(a) Have 1. date and signaturel . Fgf '
() Expressly approve the proceedings, findings : : :
and eantencal :
() Is the #ction otherwise legall

Tl LEELI L

" L EEWEAERE P EEGemeFeE § EEmEEE smEm e . e - desssmansss - -
36, wnﬂ thara loss to the GnvernmantT : , u/?

1 4

Frasms S . g R - . [ ——— T il.f--:ﬂ""-'ﬂ.ﬂ"-ﬁ"-’"_.‘--
39, Is the gantral court martial card properly made outl - P}{# ;

40, #dﬂi*ionﬁl Remarks,

officer



FF12/A17-19 UNITED STATES PACIFIC FLEET
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MEMORANDUM TO: Commander in Chief Pacific snd United States Pacific Fleet.
Commander Marianas Area,
"
Sub ject.: A Review of the Record of Trial by a Military Commission of
former Warrant Officer AJIOKA, Misao, I.J.A., et al,

Reference: (a) CinCPac/POA rest. desp. 170150 Dec. 1945.
(b) CinCPac and U.S. PacFlt Staff Instructions 1947,

paragraph 2 H 3 (e).

Enclosure: (A) Record of subject case (original and three capies; one
copy for CinCPacFlt, one copy for Secav for delivery to
United Nations War Crimes Commission, and one copy for
Commander Marianas).

(Bg Proposed action to be taken by ComMarisnas on subject case.

(C) Proposed action to be taken by CinCPacFlt on subject case.

- 10 In accordance with references (a), (b) and verbal instructions
of Commander Marianas, this brief, which contains my comments and recommendations ’
is submitted. <

24 TRIAL:

8. Offenses.
CHABGE I - MUFDER
Specification

In that AJIOKA, Misao, then a warrant officer, IJA, YAMADA, Kiyoshi, then a
sergeant, IJA, and others, names to the relator unikmown, all attached to the
military installations of the Imperial Japanese Army, Palau Islands, and while so
serving at said military installations, did, each and together, at Babelthumap
Island, Palau Islands, on or about December 29, 1944, at a time when a state of
war existed between the United States of America, its allies and dependencies,
and the Imperial Japanese Empire, willfully, felonioualy, with premeditation and
malice aforethought, and without justifisble cause, assault, strike, kill and cause
to be killed by shooting with firearms, exact description to the relator unimown,
one Charlie SMITH, alias James SALLY, an unarmed British natiomal, then and there
held captive by the armed forces of Japan, this in violation of the law and customs

of war.
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of former Warrant Officer AJIOKA, Misao, I.J.A., et al.

CHARGE IT - VIOLATION OF THEIJIAHDCUETQLBEFI‘HR

Specification 1

In that AJIOKA, Misao, then a warrant officer, IJA, attached to the
military installations of the Imperial Japanese Army, Palau Islands, and while
so serving at said military installations in charge of the Gasupan Military
Police Detachment, did, at Babelthuap Island, Palau Islands, on or about December
29, 1944, at a time when a state of war existed between the United States of
America, its allies and dependencies, and the Imperial Japanese Empire, unlawfully
disregard and fail to discharge his duty as officer in charge of the Gasupan
Military Police Detachment, to control the operations of a member of his detach-
ment and subject to his control and supervision, namely YAMADA, Kiyoshi, then a
sergeant, IJA, permitting him the said YAMADA, Kiyoshi, to kill unlawfully and
cause to be killed unlawfully, on or about December 29, 1944, at Babelthuap
Island, Palau Islands, by shooting with firearms, one Charlie SMITH, alias James
SALLY, an unarmed British national, then and there held captive by the armed forces
of Japan, this in violation of the law and customs of war.

Specification 2

In that AJIOKA, Misao, then a warrant officer, IJA, attached to the
military installations of the Imperial Japanese Army, Palau Islands, and while
80 serving at said military installations in charge of the Gasupan Military
Police Detachment, did, at Babelthuap Island, Palau Islands, on or about December
29, 1944, at a time when a state of war existed between the United States of |
America, its allies and dependencies, and the Imperial Japanese Empire, unlawfully
disregard and fail to discharge his duty as officer in charge of the Gasupan
Military Police Detachment, to take such measures as were within his power and
appropriate in the circumstances to protect one Charlie SMITH, alias James SALLY,
an unarmed British national, then and there held captive by thaimad Emgutofm
J namely, the said Gasupan Military Police Detachment, as it was his duly
d:fm i;; that h; permitted the unlawful killing of the said Charlie SMITH, alias
James SALLY, by shooting with firearms, by members of the armed forces of Japan,
this in violation of the law and customs of war.
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b. Pleas, to Charges and Specifications by individual
accused:

AJIOKA, Misao

CHARGE I - Not guilty (R.p. 3)
Specification = Not guilty (Repe 3)
CHARGE II - Not puilty (Reps 3)
Specification 1 = Not guilty (Reps 3)
Specification 2 = Not guilty (Repe 3)
E E![E !!! ﬁ'{c’ﬁh—i .
CHARGE 1 - Not puilty (Reps 3)
Specification = Not guilty (Repe 3)

¢. Findings, on Charges and Specifications with reference
to each accused:

AJIOKA, Misao

CHARGE I - Guilty (Rops 9L)
Specification - Proved in part (R.p. 94)
Proved except the word "Sally", which word is not
proved.
CHARGE II - Not guilty (Repe 94) 1
Specification 1 - Not proved (Rope 94)
Specification 2 - Not proved (Repe 9h)
YAMADA, Kiyoshi
CHARGE I - Guilty (R.p. 94)
Specification = Proved in part (R.p. 94)

Proved except the word "Sally", which word is not
proved.
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d. Sentences:
AJIOKA, Hisao Twenty-five (25)
years confinement (Repe 97)
YAMADA, Kiyoshi Twenty-five (25)
vears confinement (R.pe 97)

e, Maximum Sentence:

Death

f. Convening Authority:

Rear Admiral C. A. POWNALL,
United States Navy,

The Commander Marianas Area.

ge Place of Trial:

The auditorium, Headquarters, Comuander Marianas,
Guam, Marianas Islands. (Repe 1)

h. Date of Trial:

15 December 1947 to 24 December 1947.

Arraignment: 15 December 1947. (Hep. 3)
Sentenced: 24 December 1947. (Repe 97) I
3 FORMAL MATTERS:

a, Authority for the commission to act.

By precept dated 8 November 1947, the commission was ordered
to convene 20 November 1947, or as soon thereafter as practicable by the Commander
Marisnas Area pursuant to authority inherent in a Military Commander and as authorized
by the Commander-in-Chief, Pacific and U. S. Pacific Fleet and High Commissioner of
the Trust Territory of the Pacific Islands (CinC U.S. PacFlt serial 0558 of B Mar.
1946; ComMarianas Desp. 292336Z Sept. 1947; CinCPacFlt Desp. 020103Z Octs 194LT;
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SecNav Desp. 08194L6Z Oct, 1947; CinCPacFlt Desp. 092353Z Oct. 1947). The trial was {
held under authority of Naval Courts and Boards, except that the commission was
permitted to relax the rules of naval courts to meet the necessities of the trial
and use the rules of evidence and procedure promalgated by the Supreme Commander
for the Allied Powers in his t Go Tx: ns
%%&" dated 5 December 1945, and modifications thereof, as necessary to obtain
ustice.

be All members of the commission were present throughout the trial
with the exception of Lieutenant Commander Eradner W. Lee, junior, U. S. Naval
Reserve, who was absent on duly authorized emergency leave (Prefix wEN),

¢e All members of the commiseion, judge advocates, reporters,
interpreters and witnesses were sworn (R.p. 1, 36).

d. The charges and specifications were shown to have been served
on the accused on December 9, 1947 (R.p. 1).

( ) 8. The accused were represented by counsel of their own choice
R!P- i L .

f, There was no objection to any member of the commission (R.p. 1).
g+ The accused objected to the charges and specifications (R.p. 2,
Prefix "E", "F®) on grounds similar to those which formed the basis for objections
to the specifications in the case of former Captain Hirce KOICHI, et al.
The action of the commission in overruling all of the objections |
was, in my opinion, correct (see para. 3(g) my memorandum on KOICHI, et al case,
dated 20 March 1948).

he The commission found the charges and specifications in due
form and technically correct (R.p. 2).

i, The accused were properly arraigned (E.p. 3).

b MOTIONS AND PLEAS:

as The accused made a plea to the jurisdiction (R.p. 2, Prefix
wgn, wI") in effect on the following grounds:

~5-




FF12/A17-19 UNITED STATES PACIFIC FLEET
02-JDM-f sk COMMANDER MARIANAS

Sub ject.: Review of the Record of Trial by a Military Commission
of former Warrant Officer AJIOKA, Misao, I.J.A., et al.

L. The victim in the instant case was a civilian resident of an island
under Japanese mandate and occupied by that nation at the time of the alleged crimes;
therefore, the alleged murder cannot be classified as a war crime,

2. Both accused were demobiliszed military personnel who had been
returmned to Japanj therefore, they should be tried by the Japanese civil authorities
and not by a military commission.

3. The accused were not legally brought before the military commission,
as provided in paragraph 1 of the precept, in that they were not properly extradited
from Japan and their arrest and confinement in Japan prior to being brought to Guam
was unlawful.

L+ The alleged crimes were committed in the Palau Islands; therefore,
under the principle of "lex loci, lex fori," the accused should be tried under local
and not international law.

The plea to the jurisdiction was in my opinion properly demied
(Repe 2) for the reasons stated in paragraph 6(a) below.

be Other than as indicated in 4(a) sbove, there were no motions
or pleas in bar made by the accused prior to their plea of "Not Guilty."

¢. The accused both pleaded "Not Guilty"™ to all clu.rgt;- and
specifications (R.ips 3). -

Se
following effect:

E: Briefly summarized the competent evidence is to the

as For the prosecution.

In December of 1944, former Kempei First Lieutenant SANO,
Giichi, IJA (R.p. 43) was ordered by Lieutenant Colonel MIYAZAKI to investigate
the foreigners at GARASMAO (R.p. 4L). He was told that the Kempeital (military
police) had been requested by Staff Officer YAJIMA and that SANO was to bring the
Englishman and the German and his wife to the GASUPAN Kempeitai (R.p. 44). The
Englishman was Charlie SMITH, "so and so" JAMES (H.p. 44). SANO was told to take
Sergeant Major TAMAMOTO and Sergeant YAMADA (R.p. 44, 45) and some Kempeis and go
to GARASMAO. SANO went to GARASMAO and secured the Englishman, took him first to
the GARASMAO Unit and then sent him with YAMADA and one assistant Kempei on a truck
to the GASUPAN Kempeitai Detachment (R.p. 45, 63). Charlie SMITH wab married in
1923 in PALAU (R.p. 37). He told his wife that he had been born in HONG KONG (Rape
27) and that he was a British subject (Exh. 1).

-
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Former Kempeital First Lieutenant NAKAMURA, Kazuo, was Head \
of the Criminal Section of the South Seas Kempeitai in December 1944 {ﬁ-p. 5)e
NAKAMUEA received orders from MIYAZAKI to go to the GASUPAN Detachment and have the
detachment execute the Englishman, YAMADA was to carry out the axscution with a
pistol (B.p. 6)« The execution of the Englishman at the GASUPAN Detachment was an
order of Division Headquarters (B.p. 6). NAKAMURA was to call the GASUPAN Detach=
ment on the phone and have them dig a hole (E.p. 6), NAKAMURA did call the GASUFPAN
Detachment end relay the orders (R.ps 6)s The same day NAKAMURA went Lo the GASUPAN
Detachment (R.p. 7)s On his arrival the Commanding Officer, Warrant Officer AJIOEA
(Repe 53, 7) was absent but in a short time returned and said, "The hole is ready."
AJIOKA had ordered the hole dug (R.p. 65, 7). NAKAMURA then relsyed all the orders
to AJTOKA (Rep. 7). AJIOKA left and soon returned and reported, "Everything is
ready® (R.p. 7)e MNAKAMURA then went out of the room and found in front of the room
Sergeant YAMADA, employee UEMUEA, the Englishman SMITH, the assistant Kempel who had
come with NAKAMURA, AJIOKA, and a person NAKAMURA thought was assistant Kemped
HAYASHT (®.p. 7)e The AJIOKA and YAMADA who NAKAMURA saw in front of the room were
the accused in the present case (E.p. 8). The seven went up the hill of GASUPAN
(Rep. 8)» HAYASHI or UEMURA or both weant to look for the hole and could not find
it (R,p. 8). Near by where the party was waiting was a foxhole and NAKAMURA
suggested that this hole be used (R.p. 8)s AJIOKA agreed to this (Ryp. 8). NAKAMURA
said to YAMADA, "Do it." matﬂuﬂhﬁﬁmmmtﬂdﬂitmﬁm
said to him, "Do it. Do it," and YAMADA uhntsﬂ'rﬂinthubankurt.hnhudiit.h;
pistol (“.p. 8, 15, 87)., NAKAMURA had the body of SMITH buried but that after the
end of the war it was dug up and cremated (B.pe 8, 55)e

b. For the defense.

The two accused took the stand in their own behalf (R.p. B2, }
etc.; 86, etc,) and testified in brief as followst AJIOKA was attached to the South
Seas Kempeitai (®.p. 83). At the end of November 1944, the South Seas Kempeital
Headquarters moved to SHISUI-ZAN and AJIOKA was left behind to protect the buildings
and provisions (R.p. 83). The group that remained was ealled the GASUPAN Kempeitai
Detachment but was not an official detachment (E.p. €3, 51)s In December of 194k,
the group at GASUPAN including AJIOKA and YAMADA belonged to the Firet Kempeital
Detachment or Company and were under the command of Commanding Officer Captain
NAKAMURA , Kazuo {h-p- 33. 351 5‘1, Eﬁ}- NAKAMURA alone ordered YAMADA to shoot
[Rnpn BE' Bh, 35}.

6 DISCUSSION:

a. As to jurisdictione.

= W
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Express authority to appoint military commissions to try war "
criminals was delegated to the Commander Marianas Area by the Commander-in-Chisf,
United States Pacific Fleet, in his confidential letter serial 0558, dated & March
1946, Further, it appears that such authority is inherent in his command (App. D,
N.C. & Bli Yamashita v, 31:3’0'-"1 327 U.S. 1]' :

The accused made a plea to the juriediction as indicated in
paragraph 4(a) above. It is well established that a military commission convened
by authority of the Commander-in-Chief, U.S. Pacific Fleet and/or any military
commander has jurisdiction to try war crimes and accused war criminals (Yamashita v.
Styer, 327 U.S. 1; App. D, N.C. & B., 1937; SecNav ltr. re war crimes dated 13 Jan.
1945; and, CinC U.S. Fleet ltr. serial 2812, dated 6 April 1945). The murder by the
armed forces of a country at war of a civilian enemy alien who has been intermed is
& vioclation of the law and customs of war if such interned persons are to be accorded
the treatment of prisoners of war. Such interned persons are under the American and
English practice as well as by the welght of authority under international law
treated as prisoners of war (Law of Land Warfare, JAG S. Text No. 7, p. 48). The
United States and the enemy governments, namely, Germany, Italy, and Japan agreed
through the Swiss government to treat internmed civilian alien enemies, on & reciprocal
basis, at least as favorably as a priscner of war (U.S. Dept. of State Bull., Vol.
VI, No. 152, p. k46, May 1942). '

Further discussion of the guestion as to whether the commission
had jurisdiction in this case to try the accused for the murder of Charlie SMITH, a
British national interned by the armed forces of Japan, is not considered necessary
as the matter was, prior to the trial, presented to the Navy Department by the
Commander-in-Chief, U.S. Pacific Fleet in his communication of 2 October 1947, which
passed for action Commander Marianas despatch 292336, September 1947. The Secretary
of the Navy in his reply of 8 October 1947 to the Commander-in-Chief in effect held
that a military commission convened by Commander Marianas Area would have jurie-
diction to try former Japanese nationals for the murder of foreign nationals, such
as Charlie SMITH, who were residents of the former Japanese mandated islands during
Japanese control of such islands. -

It is my opinion that there is no merit in any of the grounds,
listed in subparagraphs 4(a)(2), (3) and (4) ebove, given by the accused in support
of the plea to the jurisdiction, for the reasons discussed in previous meamoranda
submitted by me on war crimes records (see particularly paragraph 6(a) of my memo-
randum in the KOICHI, et al case, dated 20 March 1948).

i bs As to procedure.




FF12/A17-19, UNITED STATES PACIFIC FLEET
02JDM~£ 8k COMMANDER MARIANAS

Subject: Review of the Record of Trial by a Military Commission
of former Warrant Officer AJIOKA, Misao, I.J.A., et al.

- -
--n--l----.ll-—------——----——.-------.---—-u-——------

(1) Selection of the commission followed the approved practice
of including Army, Navy and Marine “orps officers as members of the commission (see
my memorandum dated 20 February 1946 in the case of Colonel OISHI, et al), Prosecu-
ti&lﬁr defense personnel were duly authorized and appointed by the convening
au T ™

(2) The proceedings of the commission, as suthorized in the
Precept, were governed by the provisions of Naval Courts and Boards, except that
the commission was permitted to relax the rules for naval courts to meet necessities.
The rules of evidence and procedure, issued and promulgated by the Supreme Commander
for the Allied Powers (APO 500, 5 Dec. 1945 AG 000.5) were authorized for use as
necessary to obtain justice,

(3) The accused were advised of and accorded all rights
prescribed, .

(4) The sentences are legal.
cs *As to evidence.

There is sufficient competent evidence to support the com=
mission's findings of "proved" and "guilty" relative to both accused with respect
to the specification of Charge I and to Charge I. The commission's finding of "not
proved" as to Specifications 1 and 2 of Charge II and "not guilty" as to Charge II
in the case of AJIOKA is supportable for the evidence involving AJIOEA with relation
to Charge Il gave rise to a question of fact which the commission in ite capacity as
jurors resclved in favor of the accused (N.C. & B., Sec. 304).

de A= to santence.

The accused were sentenced to terms of confinement as indicated
in paragraph 2(d) above. The sentences are legal and appear justified by the nature
of the offense of which the respective accused were convicted and the circumstances
surrounding the offense as indicated by the evidemce.

In connection with the sentences, it is pointed ocut that one of
the accused, AJIOKA, Misac is now deceased, having committed suicide on 29 January
1948, and that insofar as he is concerned, the sentence can not be executed. This
raises the question as to what action the reviewing authorities should take with
reference to the sentence of AJIOKA. The undersigned has been unable to find any
instruction or law covering specifically the question presented. However, Section
341, Naval Courts and Boards covers the case where an accused improperly escapes
from military custody. It provides:

9=
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MesssThus the fael that, after arraipnment and during the

trial, the accused has escaved from military custody

furnishes ne ground for not 'roceeding tc a finding, and,

in the event of conviction, to a sentence; in the case;

and the court mar and should find and sentence as in any

other case,..."

. . Supreme CounT

In military cases that have been -resented to the United JtﬂuE%Nin?Ql?lnf the
question of jurisdietion, it has been consistently held "tkat tre jurisdicticn of
the court having once attached by the arrest, it retained jurisdiction for all the
purposes of the trial, judgment, and execution" (Rarrett v, Hopkins, 2 KeCrary
129 and 7 Fed., 312; see also Winthrop's Military Law and Precedents, 2nd Ed
1920 reprint, pp. 90 and 91 and cases there cited).

It is ny opinion that the vroceedinse, findings
as to accused AJIOKA, decrased, should be avoroved by the convening
autheritiesg and that their actions should ineclude a statement teo the effect
the exeention of the sentence is impossible,

u ey -
e, Generally.

(1) Durins che trial he aceused made certoin nleas, mobticns
s

i
and reruests as lodicated on poes 7T and 90 of the record and also the accused and
judre esdvoente node variouvs ebjections to the admissibility of certzin evidence.
Each of the rulin~s of the commission on these matters has een considered. Based
upon the autiorized oroceduar o the commiseion and tne rules of evidence, which
mere properl- adopted (JAG Desp. 062125 liarch 1946), it is my opinicn that the
commission's rulinrs were in all instances legal and without maberial -reju

the interest of the acecused, By the precept the commission was authorized
the rules ¢f evidence and ocrocedure contained in 3CAP Regulaticns Governin
n : | 1

Trigls of ..ccuzed Mar Criminals, dated 5 December 1945, as necesscry to ob

justice,

Y

<) CGommission approved a stipulation made by the judre

advocate and defer counsel prior to the nmembers having been sworn (R.p. 1).

This was improper (Sections 39.-5, Naval Courts and Boards; see also C,M.C, ﬁ-l‘_’-"ﬁr.rf}]
When sticulation is madejt"shonld be follew an affirmative statement in the

=14

Fl!

record to the offect that the accured ac in the agreements they have
. i e 5 ~ 5 - -~y T 5 - . x
been made by his counsel,.." =1942, p, 290), Howaver, mhile the commisa-

gien erred in poecenting ths s salation belore the nembers were sworn, asnd also in
not seeing that the accused acquiesced in the agreement, it is my opipion that the
substantial rights of the accused were not projudiced. The stipulation was cb-

=] =
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viocusly entered into for the purvose of eryptographic sccurity and the stipulation t

did not involve the issues of the case, nor did it constitute an admission un-
favorable to the accused,

Ts QPIICH:
It is the opinion of the undersirned that:

[

as, The military commission was legally constitated,
b, The commission had jurisdietion of the nersons and the offenses.

¢. The evidence supports the findincs of "proved" and "guilty"
a8 to the accused AJIOKA and YALADA relative to the gpecification of Charge I and
Charge I. The finding of "not proved" and "not guilty" in the case of the accused
AJICKA on the apecifications of Charge Il and con Charge 1I can be suppcrted on the
evidence which came belore the commission.

gcloses no errcrs materlally prajndiclal tc the

e

d. The record
accused,

the fact accused
f execution.

e, The sentences are legal,
AJIOKA is now deceased, the sentence as to him

HRE
2 A

B.

It is recommended (1) that the vwroceedinps, findings of puilty
and sentences in the cases of the asccused AJICKA, Fismo and YANADA, Kiyoshi be
approved by trhe convening ahd reviewing authorities; (2) that the convening and |
reviewlinzs authorities inelude in their respective getions a statement to the effect
that due to the fact mecused AJIOKA is deceased the sentence as tc him 1s impossible

of execution; (3) that the convening and reviewing suthorities in effeet concur in
the acquittal of the accused ATILKA of the snecifications of Charge II and of Charge
II by teking no action relative thereto (Seec. 472%, N.C. & B.); (4) that the record,
in conformity with Appendix D=14 of Havel Ccurtz and Beards, 1937, be transmitted
to the Jud;e advocate General of the Nawvy for revision and record.

Actions designed to carry the above recommendations into effect
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THE PACIFIC COMMAND
AND UNITED STATES PACIFIC FLEET
Headquarters of the Commander in Chief

CinCPacFlt File c/o Fleet Post Office,
San Francisco, California.

Saerial:

The proceedings, findings on Charge I and the specification thereunder
and sentences in the foregoing case of AJIOKA, Misao and YAMADA, Kiyoshi and
the action of the convening authority thereon are approved.

Due to the fact accused AJIOEKA, Misao is now deceased, the sentence as to
him can not be executed.

The record is, in conformity with Appendix D-1i, Naval Courts and Boards,
1937, and Chief of Naval Operations serial 01P22 of 28 November 1945 transmitted
to the Judge Advocate General of the Navy.

DeWitt C. Ramsey,
Admirsl, U. 5. Navy,
Commander in Chief Pacific
and United States Pacific Fleet.




FF12/117-10(2) UNITED ST/TES PLCIFIC FLEET

02=JDi =hn COMMLNDER MLRIANAS
Serinl: 3605 2 LTR 1948
MILIT(RY COMMISSION ORDER NO, 42

(In re LJIOKL, Mieao, former Warrant Officer, IJL, et el)

» During period 15 December 1947 to 24 December 1947, LJIOKL,
Mlsoo, former worront officer, IJL, nnd YLMIDL, Kiyoshi, former scrgeant,
IJA, were tried by a United Stotea Militory Commission, convened by order
of the Commendor lorismns fLren, detod 8 November 1947, ot the Hesdquorters,
Commonder Mrrionns, Guam, Marianne Islands, on the below listed charges nnd
specificrtiona!

CHLRGES:
CHLRGE T - MURDER (ong spocificrtion)

Spec. Noture of Floeo of Dote of Nomes of
— Dffon80 Offense Offensg Locused
1 FKill nn unormed Bobelthuop Island, 29 Dec. 1944 ALJIOKL

British national, Panlau Islends. YAMADL

Charlie SMITH, clias
James SLLLY, then held
captive by the nrmed
forces of Jonpon,.

CHLRGE IT - VIOLLTION OF THE LW (LND CUSTOMS OF W4R (two specificctions)
Spec. Nature of Floce of Dote of Nemes of
Offepse . Offepse Offense Locused

1 Friled to control Babelthuap Islond, 29 Deec. 1944 LJTOKL
a person under his Pnlon Islnnds.
command ,
2 Foiled to protect Babelthuap Island, 29 Dec. 1944 LJTOKL
an unarmed British Pnleu Islands,
natiomal, Charliec
SMITH, alicre Jomes
SLLLY, then held
enptive by tho armed
forees of Jopan,

FINDINGS: The commission on 23 December 1947 mnde the following findings:

“is to the nceused, LJIOKL, Misno:

The specifiention of the first charge proved in part, proved except the
word 'Selly,' which word is not proved.

4nd thnt the acoused, LJIOKL, Misno, is of the first charge guilty.

"The first specifiention of the eccond charge not proved.

The second specificrtion of the second chorge nmot proved.

ind that the ecoused, LJIOK.L, Misao, is of the second charge not guilty,
and the commiseion does, therefore, mcquit the srid LJIOKL, Misao, of the
pecond charge.

"Ls to the accused, YLMW'DL, Kiyoshi:

The specifiestion of the first charge proved in part, proved excent the
word 'Selly,' which word is not proved,

ind thrt the acoused, YLMLDL, Kiyoshi, is of the first charge guilty."

-1-




FF12/817-10(2) UNITED STLTES PACIFIC FLEET
02~JDM-hn COMMLNDER MARILNLS
Serial: 3605 2 AR 1948
[ S8
(In re LJIOKL, Misno, former Warronmt Officer, LJ., et al) {

- . O e e s e - O e e O o O

SENTENCES: The commission on 24 December 1947 sentenced the nccused ns
follows:

"The Commission, therefore, sentenmces him, [LJIOKL, Misao, to be confined
for a period of twenty-five (25) yoors,

*The commdesion, thercfore, sentences him, YLMDL, Kiyoshi, to be confined
for a period of twenty-five (25) yeors,”®

2, On 31 Morch 1948 the comvening awthority (Commender Marianes),
subjoct to certoin remerks not hercin quoted, took the following nction:

vsso LJIOKL now being decensed, the sentonce as to hf..m eon not
'Im oxecuted,

M .esssthe procececdings, finlings on Charge I rnd the specificrtion
theroundor ond sentonces in the foregoing casc of (LJIDKL, Misao
end YLMIDL, Kiyoshi arc approved.

"YLMADL, Kiyoshi will be tranaforred to the custody of the
Commending Generel of the 8th U, 8. Lrmy, vin the first aveileble
United Stntes ship, to serve his sentence of confinement in
Sugnmo Prison,

"The remnins of LJIOKL, Misao arc buried in plot #45, lot 426 of
the Jrponcse cemetery, Lison, Guam," |

C. L. POWNLLL
Roar Ldmirnl, U.S. Nrvy,
The Commander Marinnce lrom,

ce: CinCPncFlt (2) /
JiG, USN (3)
ScLP (3)
Comdg. Gen, U.S. 8th Army, Japan (3)
i Nationnl Wer Crimes Officer, Wash,, D.C. (3)
CO, Marine Barrecks, Guam (5)
ComMoriance Iinison Officer, Tokyo, Japan (3)

L CLTED:
Wm

H, D, VLNSTON,
Flog Secretary.
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Ajioka, Misao {
Yamada, Kiyoshi

Trial by Military Commission
at Guam, Marianas Islande
December 15, 1947
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UNITED STATES PACIFIC FLEET
COMMANDER MARIANAS

Nov 8 1947

The Commander Marianas Area,
Rear Admiral Arthur G, ROBINSON, U, S, Navy.

Frecept for a military commission.

. 1 Pursuant to the authority vested in me by virtue of my offide
ms The Commander Marianas Area and further by the specific authority vested
dn me by the Commander-in-Chief Pacific and U, S. Pacific Fleet and High
Commissioner of the Trust Territory of the Pacifie Islands (CinC U. S. Pee,

Flt. sorial 0558 of 8 Mar, '46; ComMarianas Desp, 2923362 Sept, '47; CinCPacFlt

Desp, 0201032 Oct. '47; SecNav Desp, 081946Z Oet, '4A7; CinCPacFlt, Desp.
3532 Oot, '47), military ocommission is hereby ordered to convene at the
uarters Commander Marianas on Guam, Marianas Iglands at 10 o'clock a,m, |
on Thursday, November 20, 1947, or as soon thereafter as practicable, at the
leall of the President, for the trial of such persons as may be I-nl‘i: br
bofore it,

I"d 2. The military commission is composed of the following members, |
wizt |

! Rear Admiral Arthur G, ROBINSON, U, S, Navy, President,
i Lieutenant Colonel Henry K, ROSCOE, Coast Artillery Corps,
| United States Army,
, Lieutenant Colonel Vietor J, GARBARINO, Coast Artillery Corpa,
|7 ° United States Army, F
| Lieutenant Commander Bradner W, LEE, junicr, U, S. Naval
| Reserve,
Major Andrew I, LYMAN, U. S. Marine Corps, and of Lieutenant
| Commander Joseph A, REGAN, U, 8. Navy, lLiesutenant James P, KENNY, U, 5.
: Havy, and Ideutenant David BOLTON, U, S. Navy, as judge advocates, any
of whom is authorised %o act as such,

|.

I KUWATA, Hideo, and KARASAWA, Takami, both furnished by the

i[ Japanese Govermment, and Commander Martin E, CARLSON, U, S. Naval

f Reserve, all of whom are lawyers, and SANAGI, Sadamu, a former captain,

' Iuporhi Japanese Navy, furnished by the Japanese Government, are

I available and aathorised to act as defense counsel, This authorisation
doss not preclude as defense counsel others who are available and are

desired by the accused,

| In trials of acoused charged with offenses against nationals
of foreign governments and natives of islands of the Trust Territory of
the Pacific Islands duly accredited representatives of the gowernments
and natives concerned are authoriged to participate as observers,

:' % The military commission shall be competent to try all offenses
within the jurisdietion of exceptional military courts, including offenses
referred to in the Commander Marianas despatch cited in paragraph 1 above,
It shall have jurisdiiction over all Japanese nationals and others who worked
with, were employed by or served in connection with the former Japansse
Imporial Government, in the custedy of the cenvening authority at the time
of trial, charged tith of fenses comnitted against United States nationals,
persons referred to in the Commander Marianas despatch cited in paragraph 1

mmmmhmwmmwmummdm

| trial been to the satisfaction of the conveming authority, Nothe-
ing herein limits the jurisdiction of the military commission as to persons
and offenses whish may be otherwise preoperly established,

L;x'.HT 215D TO '- a 'g]‘:-'uﬂ “:Hm*‘ s A
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FF12/A17-10 UNITED STATES PACIPIC PLEET
| 02=JDMerh) COMMANTER MARIANAS
Nov 8 1947
| Serial: 20971
| Subject: Precept for a military commission,
' hs The military commission upon conviction of an accused is em~

powered to impose upon such accused any lawful punishment including the
death sentence, imprisonment for life or for any 'ess term, fine or such
other punishments as the commission shall determine to be proper,

The proceedings of the military commission will be governed
by the provisiona of Naval Courts and Boards, except that the commission is
permitted to relax the rules for naval courts to meet the necessities for
| any particular trial, and may use such rules of avidence and procedure, is-
sued and p:runulgated by the Supreme Commander for the Allied Powers, [Lat.t-'
General Headquarters, Supreme Commander for the Allied Powers, APO 500, 5
| December 1945 A.G. 000,5 (5 Dee. 45) LS, Subject: "Regunldtions Governing
| Trials of Accused War Criminals™, and modifications therecf) as are neces
to obtain justiece, The cminim may adopt such other rules and forms, not
| ineconsistent herewith, as it considers appropriate,

6, Detachment of an officer from his ship or station does not of
iteself relieve him from duty as a member or judge advocate of this commis-
sion, Speeifioc orders for such relief are necossary,

, T Power of adjourmment is granted the commission, and adjourned
| sessions may be held at such times and at such places as the commission may
determine,

C. A. POWNALL,
Rear Admiral, U. 5. Navy,
i The Commander Marianas Area,

| Coples to:

Members of the Commission,

Judge Advoocates,

Judge Advocate Generasl, U, S, Navy,

| A true copy., Attests

:{:.%‘2 T

I-imhnnt Go-ul-r, U, 8. Navy,
Judge Advocate,

CERTIFIED TO BE A TRUE COPY
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UNITED STATES PACIFIC FLEET
erial 22660 COMMLNDER MLRIAMAS
12 DEC 1947
EF’“" The Commander Marianas irea,
' a8 Rear /Admiral Arthur G, Robinson, U, S, Navy =
President, Military Commission, Cuanm,
Bub jocts Temporary relief of menber of commissions
1, Lieutenant Commander Bradner W, Lee, junior, U, 8, Naval

#iume, is hereby temporarily relieved as o member of the military commission
ponvened by my precept of November 8, 1947, during the period of his auth-
orised cmergency lcave grantod by my orders of December 11, 1947.

C. 4. POFNALL,
Roar Admirel, U, S, Navy,.

pe: Licutenant Cormander Bradner W, Lee, junior,
Judge Advoecate, Military Cormission,
Judge Advoeate General, U, S, Navy,

|
4
f true copy. ALttest:
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UNITED STATES PACIFIC FLEET i
COMMANDER MARIANAS :

12 DEC 1947
The Commander Marianag Area,

Bear idmiral Arthur G, Robinson, U, 8, Navy -
President, Military Commission, Guam,

Appointment of member of commission,

| p Lieutenant Commander John S, Cheredes, Medical Corps, U, S,
V¥s 1s hereby appointed a member of tho military commission of whish you ||
¢ president convened by my precept of November 8, 1947,

i C. A, POWNALL,
Em .Eﬂ.‘l.‘.l.'l.m, U- sl N‘w#

abi Lieutenant Commander John S, Cheredes, Modieal Corps, U, S, Navy,
Judge Advocate, Military Commission,

Judge Advocato Gonerel, U, 8, Kavy,

Commanding Officor, U, S, Naval Adr Station, Orote, I
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OBJECTIONS TO THE CHARGES AND SPECIFICATIONS
In re: AJIOKA, Misao and YAMADA, Kiyoshi
|
- .
Mr, KUWATA, Hideo ]

Both of the accused object to the cherges and specifications for the
following reescns:

| 1. In Charge I, the accused AJIOKA, Misao and YAMADA, Kiyoshi, ere
| charged in joinder. Aa Section 17 of Nevel Courts and Boerde states,
! "the mere fact that several persons heppen to have committed the same of-
fense at the seme time does not authorize their being joined in the .

charge."

In order to try two or more persons in joinder, it is necessery that
. they heve committed the same offense in pursuance of & common unlewful de-
l aign and concert. Therefore, Charge I which charges the two defendents in
' joinder should include such & phrese as, "in pursuance of a2 common unlawfu)
design and concert" or "im pursuance of & common intent," If the cireum-
stances do not permit the interposition of this phrase, these scoused
ehould be tried separately.

. 2, Despite the clash of interest, not only are these accused joined
| in tris]l to the rrejudice of eech ome individually but they are joined with |
. "others, nemes to the relator unknown." This joinder with "others, names .

| to the relator unknown" is most prejudicial to the substentive rights of
the accused beceuse none of these scoused cen properly prepere his defense
without knowing vho is included in the term "others, nsmes to the relestor
unknown, "

Besides, the term "others, nemes to the reletor unknown" can mot be
| found in Cherge II, which is based upon the fects elleged in Charge I.
. Specification 1 of Chorge II reads, "to control the operastions of ¢ member
! of his detachment and subject to his control end supervision, nemely YAMA-
DA, Kiyoshi, permitting him the said YAMADA, Kiyoshi, to kill unlowfully.,
«vs" In this specificertion, the ccoused YAV/D! is the only persom who wes
[ Jodned with AJIOEKA, and there ere no "others, nemes to the relstor ume
' known" in the gllegetion, while Epecificetion 2 of Cherge II reeds: ",,.,
| he permitted the unlewful killing of the seid Charlie Smith...by members
of the srmed forces of Japan,.." The term "members" which is in plural
form, 18 used in this specificetion, though it is not clear for whom the
term "members" stends., These specificetions ere based upon the same fact
and yet the elleged persoms in erch of these specificetions sre different. l

We believe thrt such an embiguous way of forruleting cherges is very im-
| proper. Ve maintein thet the term, "others, names to the relator unknewn®
in Charge I should be deleted.

3. In Charge I, the acoused AJIOKL, Misao is &nﬂdﬁﬁm
while he is elso cherged in Specificetion 2 of Oherge II with diarege

| "E (1)*
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! and failing to discharge his duty to protect the seme victim es in Cherge
| I. Needleess to say, murder is ordinarily composed of wilful commission of
an unlerwful act, while disregerding end feiling to diescharge one's duty is
negligent omission of legal duty, As to the degree of mmlawfulness, one
the fundementel factors of en offense, commission is more unlewful then
emlssion, That & mother does not give her breast to her child and thet sh
strengles the child will both bring about the seme effect, the death of th
i child. It ie quite evident, however, that the latter is much more meli= .
cious than the former, If Charlie Smith died because of the sccused [ jl-
oka's disregarding and feiling to discharge his duty to protect him, Ajicka
will be charged with neglect of duty to protect him, But if the death of
Charlie Smith wes caused by the wilful scts of the accused Ajicka, the re-
sponsibility caused by his wilful scts, neamely murder or manslsughter, wilj
include that of noglect of duty, Thie theory of criminel lew is acknow-
! ledged not only in Japen but slso in ony civilised countries of the world,
i Does the lmericen criminal jurisprudence edmit this? It does, Neval
: Courts snd Boards, Section 19, states: "Where the offense falls epparently
' equally within the scope of two or more .rticles of the Govermnment of the
Navy, or where the legal charscter of the offense cannot be preclsely knowh
or defined until developed by the proef, it is quite proper to specify the
offense under two or more charges; but there is, of course, no rerson for
doing this, if one charge is lesger then and included in the other. In
| _such cese the specificetion should be laid down under the mere serious
charge," Reflecting upon the present cese, heglect of duty to protect a
person alleged in Specifiemtion 2 of Cherge II is lesser in its unlewful-
ness then the crime of marder alleged in Charge I, end, in view of the
above mentioned theery of criminal jurisprudence, it should properly be |
included in the crime of murder. Therefore, "neglect of duty™ elleged in :
Specificetion 2 of Charge II should be cencelled as duplication of chargee,

faelt

4. 4% the end of earh specification, it is elleged: "thie in viole-
tion of the lew end custome of war,™ Not only does this allegetion violet
Section 27 of Nevel Courts end Boards which requires that the Jews snd cus
toms violeted by the ncoused should be set forth verbetim in the spoeifica
tion, but elso it is most prejudiecis) to the substentive rights of the ac-
cused becruse the accused can not prepere their proper defense without be=
ing fully epprised of the laws end customs which they are eslleged to have
violeted., For these reesons, we heve often objected to the term, "this
in violetion of the lew ond customs of wrr," In this regerd, now I would

like to crll your specisl ettention to Specificetion 2 of Cherge II in
| which can be found the term, "ms it was his duty to do..." The mein point
of this specification is "un'ewfully disregrrd end fail to discharge his
duty,” Either "disregord his duty" or "fail to discharge his duty" is
essentially composed of omlssion, while merc omission does not constitute
# erime, If & man who hes a duty to do a certain rct does not do it, tm
the omission constitutes a crime, Therefore it is right that thie
cetion alleges "ps it was his dutv to doi® The same term should be inter-
posed in Specificetion 1 of Charge II. But this duty, so for as it re- |
quires legal punishment sgeinst its viocletion, is not & morel duty but
f should be & legel duty., Then firom where is this legel duty derived? Gene
erally speaking, this legal duty is derived from provigions of statues,

™

b e




supérior orders, customs, contracts, mansgemente of affairs, unjust enrichi
ments, torts, ete, (The last two ere beside the point in regerd to this

legal duty is derived. The mere allegation "as it was his duty to do" wi
out specificelly showing the cause from which the duty is derived, is to
force a dogmotiec conclusion upon the sccoused. In order to clarify where
legel duty comes from, it is not sufficient ahly to state "this in vioclae
tion of the lew ond customs of wer" but it is elso necessery to show speel;
fieally whet lew and whet customs of war the accused vicleted so that the
ncoused may be fully spprigsed of the course from which is derived the legr

duty imposed wpon them,

specification,) Theh this specificetion should cleerly show from where ﬂi

Respectfully,

Hideo Kuwnta.

I hereby certify the above, consisting of two and one-hnlf (24) type-
written peges, to be a true end complete transletion, to the best of my

e

ability, of the original document in Jepanese.

i

EUG E CK, Jr,

tenant, U, S. Neavel Reservo,
nterpreter,

i e




OBJECTION TO THE CHARGES AND SPECIFICATIONS
IN THE CASE OF AJIOKA, Misao et YAMAD/, Kiyoshi

DELIVERED BY
: Commander Martin E, Carlsen

15 December 1947
May it plesse the Commission: .

The defense further objects to the charges and specifications on
| the ground of improper joinder of parties,

’ In CMO 4=193), pages 13 end 14, the J,!.,0. of the Nevy held that
"Under certain ¢ircumstances, nemely, where ¢ommon unlawful design, con
verted action, or conspirecy are involved, parties to the pertieuler

| offense may be properly joined, but e triel in joinder cennot properly
! be had unless these ciroumstances are nlleged to hawe obtained."

e e g T e

As we have pointed out, the specification under Charge I does
not rllege thet /JIOK., Miseo end Y./M/D/, Kiyoshi committed the act
by common unlewful design, or comspirscy.

| In CMO 4-1931, the J.A.,G, further holds thet "the mere fact that
several persons hrpren to have cormitted the same offense nt the same
1 time does not authorized them being joined in the charge." (See file:

417-9(3) BN, (211227) July 23, 1928. l

In this our objection to the charges and specifications we in-
clude thie ples in abatement wherein YAM.DA, Kiyoshi proys that this
Commission grent him ¢ severanee at this time from .JIOK', Misao been
- of elesh of interest end that effidavits which the judge advocste has
| end which he is going to introduce into cvidence ageinst YAMADL,
| shows this definite clash of interest between the two parties,

The recused YINLDL, Kiyeshi, therefore preys that the charges
and specificrtions be quashed as ageinst him,

We further object to the charges end apeciﬂutinnu becouse all

i of the eccused are not ineluded in both cherges. In Cherge II, vio-
lrtion of the low and customs of wer, only one of the accused, [JIOK!,
Misoo, ie cherged.

In 27 /m, Jur, Indictments snd Inforsations, Sec. 123, page 683,
the rule is loid doen: "Different defendente cennot be cherged in the
same indictment where they are not ell imcluded in erch count thlmuf.L
Ci Mc Elroy ve U.8,, 164 0,8, 76, 41 Led 355, 178, Ct. 31; Culjek
U.8. (C.C... 9th( 53F (2nd) 554, 82 /.L.R. 480,

[ - Fe objeet to the specifisation under Charge I becruse it does not
follow the semple specifiertion in Seetion 53 -ef Courte & Boards,




the sample specification of murder in Seetion 53, Neval Courts and Boa
which is besed on the ruling of the J...G,, Mavy Department, in CMD
1919, pege 15, to the effect that "the specification whould allege the
felonious infliction of mortel wound of which mortel wound the said ==
died,

The objection that the specification under Charge I does not fﬂzl'%. i {
!

In CMO 39-1919, p. 15-16, the J.4,G, ruled thet in case of men=- -
slaughter the speeificrtion should allege with sufficient definitivenesp [
focte which if true would show the murder wes felonious.

Ve specificelly object to the common lew sllegations of murder in |
the specification under Charge I and move thet such ellegations be strilren
from the specifiestion on the ground that there are nt common law of-
fences ngrinst the United Statea, Citing 1. /mericen Jurisprudence
Criminal Lew, Vol. 14, Criminal Law, Sectiom 15, pnge 766, end Peltit vp
Walsh, 194 U.S, 205; 18 U.8.C,., Par. 451 et Seg, end U, S, vs. Reese 92
U.5, 214, 23 led,

Section 15 reads: "Crimes sgainst United States, = Whilc there we
some uncertainty in the cerly decisions it ie now well settled thct ex-
! cept o8 to treeson which is defined by the Federal Constitution, there
' ere no common-low offenses against the United Stotes.” (Citing: Donne!
ve U.8,, 276 U,E, 505, 72 L, ed, 676, 48 &, Ct, 4003 U.5, ve Cradwell,
243 1;-5. 476, 61 L, ed 857, 37 &, Ct, 407, /rmotation: im. Ceas, 1918/,
991.

In order that on rct mey be prosecuted rs o crime in the courts of

the United States, statutory suthority therofore rust exist. (Citing D)<, |
ve Bethgrte, 246 U5, 220, 62 L, ed. €76, 38 S5, Ct, 260; U.5. vs Eaton,
m U.S- E'?'?, 3 L- ﬂd.. Hl, 12 E- ctq m; n-'s- va Br“ﬂr' m U'!S‘ m
35 L. ed. 190, 11 8, Ct, 538; Manchester vs Miss,, 139 U.8, 240 35 L. ed.
159, 11 8, Ct. 559; Jones vws, U,S, 137 U,5. 202, 34 L. ed, 691, 11 8, Cp.
80; U,S, vs Britton, 108 1,5, 199, 27 L, ed, 698, 2 5, Ct, 531; Cotton Vs
U.S., 11 How,(U.8.) 229, 13 L. ed. 675; U.S. vs Hudeon, 7 brench {U.5.)
32, 3 L. ed. 259,

trmotertion: Am. Cas. 1913 E,, 1252, s ¢m Cas, 19181, 991. ;

The courts of the United States in determining vhat comstitutes en |
offensc agrinst the U,S5, must resort to the strtutes of the U.E, enee-
| ted in pursurnce of the Constitution., Re Kollock, 165 U.S, 526, 41L, ed}
813, 178. Ct. 444.)

The courts have no right to treat sn net done within r state as a
crimc ageinst the U,5, unless Congrese hes declered it to be such,
{Biﬂ“ U.E. va Rlﬂ!'u,. m U-Sn m’. 23 L- 'Ml 5'63} Thl.l is pﬂrtiﬂlﬂ!rm
true of acts committed upon the mandeted ialends of the Teoific, parti-
culerly the Pelau Islands,




Ot SR

As my collesgue hes strted not to set forth the lav end customs of war
which these accused are said to hsve violated is prejudieial to their sudb-

stantive rights. This is particularly prejucidiel in this present crse vherg

| a Japanese notionol is s#id to bave committed on offense st Palsu sgoinst e
British netionnl.

"e maintain there is a presumptien that these two ccoused both Joponese

nationnls do not know elther our common lew or our statutory law,

My colleague hns pointed out that Charge IT is but » duplication of
Cherge I inesfer as Ajickr, Misro, is concernmed. I wish to eall the com-
missiork attention to the ruling of the J,A.G. in C.N,0, 45-1916, pnge 2,
"The departmont does not epprove of trying en eccused on two cherges vhere
the identicrl frets ere mede the bosis of both,® C,M,0, 5-191i, pege 7.
"Insofer ag tho record discloses there appenrs to have been no necessity in
this case for resorting to multiplicity or plurality of charges in order to

provide every rossible contingency in evidence." As explained in CM,0. 42~

1914, page 7, ond the offenee sat forth under Charge I1I is not dietinguigh
from that under Charge II."w=-the department---has invited ottention to the
foregoing in order that m recurrence of the irregularities noted herein
be prevented." :

We further object because a bare neglect of duty is not e crime, We
cite 14 Am Jur, Crimipel law, Section 14, pege 76, end rerticulerly foot-
note 2 which resda: "Thder the New York Pensl law & bare neglect of a legel
duty is not a crime wmless a statute so prescribes, as there is ae common
law crimes in the stete." People ve Kurpp; 206 L. Y. 373, 99 NE &1 /'m
Ces. 1914 B, 243, '

So in this cese we move thot the commission quash Charge II,

Both of these nccused while in custody were recuired, ond we sholl
prove thot they were required, to sign written stotements, which statements
were mnde the basis of the charges and specifications rgoinst them ond
thersfore eccording to the rule Yaid down in 27 Am Jur., Indictments and
Informations, Section 151, page 705, the charges end specifications should
be quashed, Citing Steate vs Plerce 173 Ind 99; Siklek ve Cowin 133 Va, 789
Stete ve Lloyd 152 Visc. 24.

For the many objections which we hove mrde to the chorges and epeei-
ficetions we move thet they be queshed es ageinat both of these gccused,

:
-~ : %zn i Carlson
Commander, U.S.M.R.
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T0 THE JURISDICTION OF THE MILITARY COMMISSION TO TRY AJIOKA, MISAOC AND
’ mﬂ, DELIVERED BY MR, KUWATA, HIDEO, DEFENSE COUNSEL, ON 15

. The accused AJIOKA, Misao and YAMADA, Kfyoshi object to being tried by
jhis Mtlitary Commission for the follawing reasons:

1, First, according to the charges and specifications of this caso, the
otim of this ireident is & man namod "Charlis Smith, alias James Sally, an
rmed Eritish national, then and there held captive by the armed forecos of
dapea”, so ho is not a prisoner of war, If Smith was a prisoner of war ho
g2~iid to e doseribed. The Potsdam Declaration which is relied upon by
fm. srogoeuiion a3 ths fundemontal law “or the trials of war erimes provides
= lts Artiele 10: ",..ptut stern justicc shall be motod out to all war crim-
r-ﬂlu ; inclafimg sliom- who have visited erucltigs upon our prisoners...” The
#o+ eriminrals who whould be tried by this Military Commission are those who

omitted war erimes, Then what are war orimea? The Charter of the Inter-
tional Military Tribunanl for the Far East issuod and promulgated by the
tupreme Commander for the Allied Powsrs according to the Potsdam Declaration
morates in Article 5 the crimos which come undor the jurisdiction of the
ribunal, and peragraph b of the articlc provides: "b, Conventional Var
meg: Namely, violations of the laws and customs of war;". This prov-
sion 1s a very simple one and only states the fundamental rulc., For the
nterprotation of this provision, "Charter of thc International Military
P ibunal® econcerning the punishment of German war criminals will servo as a
moforcneo. Article & par., 2 of the Charter provides: "Far crimes, Namely,
plations of the laws and customs of war, Such vioclations shall inelude,
jut not be linitad to, murder, illetreatmont or depertation to slave labor
gr for any othor purpose of eivilian population of, or in, occupled terri-
fory, murder or ill=treatment of prisoncrs of war or porsons on tho seas,
i1ling hostages, plunder of public or privete property, wanton destruction
gf eities, towns or wvillegos or devastetion not justified by milltary nocess=
ty.® As you will fully understand by this stipulation, —ar crimes are crimee
pmmitted in occupied terrotories or on the scas except the crimes against
grisoners of mar, Although this article provides, "but not be limited to®,
t we maintein that this provision does not include murder of a eivilian
gopulation in the domain of a belligerent country cs a war erimey Of course,
this is a provisior for Gormar war criminals, But we hold thet Article 5 b
f Charter of Internatioral Military Tribunal for the Far East should be
interproted in the same vay as this provision, for the Allied Forces should
pt force more severc oconditions on Janan than thoee they forced en Germany
In the trial of vor owxines,

It is elcar that the Palau Islands on which the crime in this cese is
ggod to have been committed are not the sea, Thcn, are they an cecupled
srritory? Before answering this question, let us consider what an oceupled
erritory is, Article 42 of tho Laws and Usages of Far on Land states:
Territory is eonsidered ocoupled when actunlly placed under the autherity
df the hostile mrmy,” At the time of 29 December 1944 when the alleged erime
gf this case vas committed, Babelthuap Island, Palau Islands was not plaged
nder the authority of the American foregs, In other words, it is clear that
thuap Island, Palau Islands was thon a part of the eowvapqign tervijery of
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Japan, Even if the victin of this case, namely Charlie Smith, alias James
Sally, was a foreign national with British nationality, it 1s only too
proper that he should be subjected to Japanese sovereignty so long as he
lived in the Japanese territory, In this case, these accused who were Jap~
ancse subjects killed Charlie Smith who was made subject to Jepanese sover-
eignty. Even if the killing was without Justifiable cause and these mccused
| e’n not be exempted from punishment, the punishment must be by and under

| Japunese sovereignty., In other vords, it is a purely domestic question for
Japan tc decide vhether the acts of these accused should be punished and, if
- | thcy shcald be punished, what degree of punishment should be imposed upon
“hat,  And aen-interference in the donestic questions of a country is one of
wha fu-darental principles of intornational law, I think that the reason for
| L=33le 5 Par, 2 » of the Charier of the International Military Tribunal to
| LlrdS tha wn1 eriaes to erimes committed 4in occupled territories or on the
| 89¢8, exnep® the crimes against the prisonecrs of war, is based on this fun-

| cniental prineiple. The orime corstituting the substance of this casc is m*—
Ly and ltimately a common purder, not a war erime, Therefore, this military
| connission has no authority to try these accused,

The Judge Advocate may hold that this nilitary commission has jurisdictidn
to try this case by relying upon the provision in paragraph 3 of the precept
for a military commission which roads: "It shall have Jurisdiction over all
Japaness nationals and others who worked ... charged with offenses committed
against United States nationals, persons ... and white persons whose national-
ity has not prior to ordering of the trial been established to the satisfactiagn
of the convening authority," However, the Japancse people who acoepted the
‘provisions of the Potsdam Declaration are subject to the jurisdiction of |
foreign courts or the Internmational Tribunal only within such limit as prov-
ided in the declaration, In other vords, if a person is a war criminal who
comnitted & war crime provided in the declaration, he will presumably be tri
by this ecourt, Since the crime in this case is not a war crime, I am eo

that there is no reason for the accused in this case to be tried in this

2, As I have explained in detail in the preceding Koichi Case, and this
Comniseion tried that case, the court which exercises Jurisdiction over the
mocused's present domicile should have priorit as regards jurisdiction over

itory in crininal cases in consideration of the benefit of the agoused
person, Only in such cases where the gathering of evidence is ordinarily
asy at the place of the crime, or vhere some of the mccused in the trial of
oinder are within the jurisdiction of the court vwhich exercises jurisdietion

i over the place of the crine vhile the other accused are outside the jurisdice
tion of the court, tho court which exercises jurisdiction over the place of

3 crine is recognized for the sake of the convenience in procedure as being
ble to have territorial jurisdiotion over the orime even to the prejudice of
pome of these accused; although it is said that according to the American and
dritish law this kind of jurisdiction for the sake of comvenience is not
ndmittod,

Let us consider this case, Both the scoused were released from the status
i rwmnurm.mu:ammmmmw
' Py the Japanese govermment and subsequently resided in Japan as citisens, All
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tions were completed, Therefore, in view of both the bemefit of the acoused

and the expediency in the proeedurs of this ease, there is no ground to try

this case by this military commission, 1
n

The Judge Advoecate will hold that this nilitary commission has jurisdicti
to try this case by citing the provision in paregraph 3 of the precept for a
nilitary commission which reads: "It shall have jurisdietion over all Japan=-
ese pationals and others ... in the custody of the convening authority at
the time of the trial..." However, to insist that this commission has juriss
diction over all Japanese nationals in the custody of the convening suthority
at the time of the trial disregards the meaning of jurisdiction,

3. Even if the obove eited provision of the precept can be admitted,
this military commission ean try only such persons as may be legally brought
before it as clearly provided at the end of paragraph 1 of the preccpt,

(l Now, let us observe the circumstances under which these accused were

| arrested. The accused AJIOKA was releascd from the status of s prisoner of
| war on 27 December 1945, repetriated to Javan on 7 Januvary 1946, demobilised
| on the 10th of the seme month and mibeequently engaged in sgriculture, On

| 26 February of this year, a Japanese official called on his at hone and

| asked him to go with him to the nearest police station without showing &

| warrant of arrest and without telling him thc reason of arrest, He wad
detained at the police station for two days, and after that sent to Tekyo,
Then he was confined in the Sugamo Prison without being shown a warrant of |
| arrest and without being informed the reason, Then he was sent to Guam on
8 Docember 1947 without any warrant of extradition. The question of how
Ajicka canme into the jurlsdiction of this nilitery cormission should be gone
into at this tina, |

: The accused Yanada was repotriated and dencbilized at the same time with‘

the accused Ajiocka and worked as o writer of o magaszine, On February 24 of
this year a Japancese offleial wvlsited hir at home and tock him to the neareaf
| police stetion without shoring a warrant of arrest and without informing hin
of the reason, In the mcantime, he was sent to Tokyo, and was confined in
Sugamo Priesn without being shotm a werrant of errest and without being inform=-
ed of the reason, Then hc was sent to Guam on 8 Decomber of this year with=
out any wvarrant of extradition,

Needless to sny, to arrest and detain a person without a warrant of ar- |
rest or debtention issued by conpetent suthority and clearly stating the reasqn
of the arrest and detention is moet prejudicinl to the fundamontal rights
of an individunl which is universally guarantted among the people of modern
civlilised countries, and its unlawfulness mas explained in detail in my ob=-
Jection in the Kolchi case, As I stated above, there are nany faults in the
arrest, detention, and extradition of these accused, and their unlawfullness
is unremedial, Since the circumstances are mas I have mentioned, these
f accused were not legnlly brought before this military commission, Therefore
I believe that this commission ean not exercise juriadiction to try these
agcused,
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The prosecytion is well aware of the proper prosecdure to get
a Japanese national the custody of this Mavy convened militery setting

here on Guam, To have a proper prosedure ie nlso necessary for prupose
ef presedence,

The American forces ooupying Jepan ere, we believe, most anxious to

sct an example and show to the people of Japean how jealously guarded are

the rights of an individual, Expediency oan not justify the present
practice,

Respectfully

HIDEO KUWLT!.

I hereby certify the above, consisting of four (4) typewritten

pages to be n truo and complete trrnslation of the original document

to the best of my ability, £ f/g/‘_,\,_.kjlﬁ

Interpreter,
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PLEA TO THE JURISDICTION OF THE COMMISSION
TO TRY AJIOKA, Miseo st YAMADL, Kiyoshi
Deliversd by
Cormander Martin E., Carlson

Both of these sccused further objeot to the jurisdiction of this
Commiseioh to try them and hereby enter their plea to the jurisdiction,

This plea is besed on the grounds that these two accused ere not
subject to the commission's jurisdiction and that the offense is not one
cognisable by this Military Commission.

By the terms of the precept, Serial No. 20971 dated Nov, B, 1947,
this Commission cen only try "such persons as may be legally brought
before it." It is not enough therefore thet a person be brought before
this Commission, the judge advocete must prove that he is legelly before
thie Commiseion. By this one plea to the jurisdiction we put into lssue
the question that these persons are not legally before this Commission.

Since these two accused were both regularly demobilized we mainteln |

that to bring them before this Commiseion for trial their arrest and con-
finement must be sccording to law end if ell the requirements of the
present Jepanese Constitution end the Constitution of the United States
of lmerica, thot is if there wos not "due process”, then both of these
aceused are not legnlly before this Cormission and there cen be no juris-
diction.

Ls we have stated we oan casily show that there was no valid errest,
there ves illegel and unlawful confinement, and there was no proper ex-
trodition. Ve shall also prove that both of these ncoused were demobil-
iged ond nrd r11 the rights of eny Japanese civilian under the new Jepn=
neso Constitution promulgoted in Japen with the approval of the Suprene
Commender [llied Powers,

3'nce the fect thet both of these accused were demobilised in order
to come beforo this Commission for proper tricl there must be legel en
due procose, The burden of proof never shifts. The prosccution must
ehow that those two nccused were not demobilized or if they were demobil~
jzed then thet there wes due process in their orrest, confinemont, ond
extradition, ond that they cre lognlly before this Conmission,

In sccordance with Section 334, Naval Courts & Boards, "The juris-
diction of courts=mertinl over officers, midshipmen, murses rnd enlisted
men ordinerily ends whon they become regulerly separ=ted from the servico
by ecceptence of resignrtion or dischorge,” Since both of these nooused
were regularly sepearcted from the service, the Commission lost juris=
dietion over them,

|




The question whether these accused were regulrrly demobiliszed is
Just as relevant, meterinl, and in issue ns whether or not the accused
commd tted the offense complained of, Thie is beceruse this Commiesion
is limited in the trial of persons by poregroph ope of the precept te
fthe trisl of such persons o may be legelly broufht before it."

Since this queation whether the acecused were ever demobilised is
by sme plee put in issue ony witness cen ot any time testify and enswor
the question "Fae Afickn demobilized?" or "Was Yameda demobiligedi™ If
the witness knows he can enswer on eross-examination regardless of
whether the question was put to him on direct exnmination. The answer 1o
relevant, material end proves whether or not this Commission hres Jurie-
diction over these nccused.

" Secondly the offense is not one cogniszable by this Military Coemdo-
on,

It is rlleged that the two sccused "did rt Babelthusp Island, Pelau
Inlends.....kill,..one Cherlie Smith,,.an wmarmed British Hatiomi..."

"Lex loci, lex fori" is tho eccepted principle ms stated by the
Surreme Court of the United States, Agein the prosecution must show
the exception to this rule beecruse they heve alleged otherwise in the
specificetions,

The Americen Banans Co, v, United Fruit Co. (1509) 213 U.8. 347, 29
&.0t. 511, 53L E4, 826, 16 Im, Ces. 1047 holds tket "the generml r
almost universrl rule is that the eharncter of an ect as lowful or unlew-
ful must be determined wholly by the law of the country where the rct ie
done," (See Filson on Interncrtional lew (Hornbock Sories Chepter 6 Juri -
diction, pege 131.)

We osk thet tho Commission teke judicial notice of the Treaty of Verd
seilles, Junc 28, 1919, partieulerly irtiecle 119:

"Phe United Stetes' lawe provide thet 'all persons born or maturals
ired in the United Stontes, and subject to the jurisdiction thereof, are
citizens of the U.S, end of the state wherein they reside,' 35 Here jus
soli is followed, GCreet Britein's follows the same rule"-?,..Footoote
35: Constitution, imendment 14, Pere. 1, U,5.C.i,.; Greet Britain, lcte
inuguet 4, 1922, 12 _ 13 Geo. Ve, Mhé4. Jus Sold does not pply to erems
under hostile militery oocupetiom (United Stetes v Wong Kim Luk (1898) 11
U5, 649, 18 5,Ct, 456, 42 L., Ed, 890; Ingles v, Sailor's Sonmg Herbor
(1830) 3 Pet. 99, 7 L, Ed. 617); or to o legrtion (De Ceorfrey v. Riggc
{lm 133 1.8, 25&1 10 B.Ct. 295' 33 L, . m’ . s Footnote 36 ‘ A ’
Geo, V. ¢, 17, fron Wilson on Internstionnl law, Hornbook Series, Chopter
6 Jurisdietion p. 133,

So that in sccordance with the esbove ruling it is not enough for the
prosecution to eimply 2llege "an unrrmod British Netional" becsuse tho
offense is slleged to have beon committed et Babelthurp which wee an area
under hostile (Japanese) militery ccoupeticn et the time the offumse Wos
comdtted, '
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Furthermore ¥ilson, Ibid p. 138, sete forth the rule, "Trapsfer of
territory usuelly trensfers the politicnl ellegiance of the inhebitants
of the territery. Inhabitonts of & territory thus transferred are often
sllowed o recsoncble time in which to withdrew, if they do not wish to
necopt the notionality of the new jurisdiction.”

On pege 139 of Filson, Ibid, we rond!

wUpder the Troaty of Verseilles, 1919, the {nhabitonte of several
arens were rllored to chocsc thelir allegience usunlly involving residence
in the torritery of their chedoce."”

By expetriation Smith lost all allegicnce to Greet Britain,

So this ples to the jurisdiction 1s mode that Smith wes not &

British notionsl, if he ever hrd been he lost any politienl allegiance

he might have hed to Greet Britain whon Paleu Islands wore mandated to
the Jopenese by the Treaty of Verseilles in 1919, This is further borme
out by the foot that Greet Britein does not claim jurisdiction in this
caso thereby in effect holding that Smith owed no political allegiance to
Britein. When hes Groot Britoin ever given up jurisdiction? There 18
no juriediction of Great Britein because Chrrlic Smith wos mot 2 British

nationrl.

Ve meiritein therefore that the burden of proof is upon the presses-
tion to show jurisdiction end thet they must cmend the specifiostiems of
both Charge I and Charge II by showing wherein the United Stetes hed
jurisdiction over theso Jrpnneseo ond over the crime nlleged to heve been
comrdttoed ngainst n British nrtionnl.

Deecerber 15, 1947.
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FF12/A17-13(2) UNITED STATES PACIFIC FIEET |
02=JDk=1sk COVMANDER MARTANAS | (
Serial: b DEC 194 |
221174, |
Ic .
|| From: The Commender lerienss Area.
To Tieutenant Commender Joserh A, REGAN, USN, end/or
I Iieutensnt Jamee P, KENNY, USN, and/or
I your successors in office as Judge Advocates,
. Nilitary Conmission, Commander lerlanas.
Subject: Cherges and Specificetions in the cese of :
AJIOFA, Meao
YAVADA, Kiyoshi
g I The ahove named nersons will be tried before the Filitaery

Commirsion of which you ere judpe advocete upon the following cherges and
specificetions. You will notify the president of the commigsion gccordinglyl,
inform the accused of the dete set for trial, end summon 21l witnesses, both
for the rrosecution and for the defense.

CHARGE I
I'URDER
Specificetion

In thet AJIOKA, Visao, then a werrent officer, TJA, YAVADA, Idyeshi,
then a sergeant, IJA, end others, nemes to the relator unlnown, &ll sttached
to the militery instellstions of the Imperiel Japanese Army, Feleu Iglands,
| end while so serving et said militery instelTatibms, éid, each end together,
| at Babelthuap Islend, Paleu Islands, on or ‘abdut/ Decérlber 29, 1944y ab a
| +time when & state of war existed between the Thited Stated of 'Bmerica, its
pl1lies ané dependencies, and the Imperiel Japenese Enpire, willfully,
feloniously, with premeditetion and malice sforethought, and without justli-
‘fiable cause, assault, strike, ki1l and ceuse to be killed by shooting with
fireerms, exact description to the rélétor ‘uikndn; one Charlde SITITH,
alies Jemes SALIY, en unarmed British netionsl, then end there held captive
i by the srmed fopcgs.of Japan, this in violetion of the law and customs of

WETI .

CHARGE II
YAUR  yyetXtTon OF THE LAR ANP CUSTCIS OF WAR

Specification 1

Iﬁ that lﬁipm ».Wisao, then a var}t‘ant officer, IJA, etteched %o the

:'.ﬁnuﬁg_mmuopg,n&ﬁ* Yaperial Jépanese Ariy, Felau Telands, end
while so serving et seld m

tery ineth1iBtions TH chl¥g¥ ol Lire.Gasupan




Reseived true and scorreet eopies, both in Emglish and Japansse, of \
Charges I and II, and specifiestions thereunder, om the _7 = day
of December, 1947.

T rie
il \ === | |1| y
Ajioka, Misso [
-
\_LJ E :"H»
Yamada, Kiyoshi
The above acknowledgement read to the sccused im Japanese befors he
-w: F y
J 0 if /£
J g Z é&zbw 1%’
E. Kerriek,' jumior, '\
Ldewt t, U.8. Naval Reserve

Interpreter.
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Militery Police Detechment, did, at Babelthusp Island, Pelau Islands, on or |
about December 29, 1944, af & time when & state of war exieted between the
United States of Americe, its ellies and dependenclea, and the Imperial 3
Jepenese Empire, unlewfully disregard and fail to discherge his duty es
officer in charge of the Gasupan Nilitary Police Detachment, to control the
operations of & member of his detechment end subject to his control and supery
vision, nemely, YAMADA, Fiyoshi, then & sergeant, IJA, permitting him the
seid YAVADA, Fiyoshi, to kill unlawfully end cause to be killed unlawfully,
- on or sbout December 20, 1944, at Bebelthuap Island, Falau Islands, by
shooting with fireerms, one Charlie SIITH, alies James SALLY, an unarmed (1
British netionel, then end there held captive by the ermed forces of Japan, '
ithis in vioclation of the law end eustoms of war.

Specification 2

| In thet AJIOKA, Misao, then a warrant officer, IJA, stteched to the J
military installetione of the Imperial Japanese Army, Palsu Islands, end {
while so serving =t said militery instellatione in cherge of the Gasupen
Vilitery Police Detachment, did, et Debelthuap Island, Palau Islands, on or
about Decerber 29, 1944, at e time when e state of war existed between the
United States of America, ite allies and dependencies, and the Imperiel Jepa-
nese Empire, unlewfully disregerd end feil to discharge hie duty es officer !
in charge of the Gesupan }ilitery Folice Detechment, to teke such measures as '
were vithin his power end appropriate in the circumstances to protect ome i
|Charlie SIITH, elies Jemes SALLY, an unesrmed Sritish nationel, then end there |
\held ceptive by the ermed forces of Japen, nemely, the seld Gasupan Military
|Police Detechment, se it was his duty to do, in thet he permitted the unlaw- |
ful ¥illing of the seid Cherlie SIITH, eliss James SALLY, by shooting with B

\fireerms, by members of the ermed forces of Japan, this in violation of the i l
law end customs of war,

O A, [ivmdd

C. A. POWNALL,
Rear Admiral, U, S. Nevy,
The Commender !arisnes Aresa.
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OPENING ST.TEVENT FOR THE PROSECUTION

By
Idcutenent Commender Joseph !, Regen, USH,

If it pleasc the commisaion:

In 1944, & British subject, by neme Charlie Enith aliss James Selly,
was living in the Palou Islonds. He wos morried to e netive womon and
hed been e treder in those islends for some time past,

Sometime during thet yeor his wife left his home teking with her
their children and with them she lived on o difforent pert of the island
awey from the Jepenese who occupied the various islands of the Felous.
late in the year she end the children fled the islaond rlong with a band
of Chamorros, The Japenese learmed of this flight and tho arrest of
Cherlie Smith wes ordered by Colonel Miyoseki of the Militery Police,

He ordered Licutenamt Sano to pick up Smith, make an investigntion to

sec if he hed hed rnything to do with the flight of his wife, and deliver
him to Gespen Militery Police for safe keoping. Sano ecoompenied by
Yemnde, one of the sccused in this ersc srrcsted Smith snd Yemede t ook
him from his heme to the Gaspen Mlitary Police where Smith wos confined
in an eir reid shelter,

Ajloks, the other nccused in this cese, Wes the officer in cherge
of the Grspen Militrry Police Detrchment which wes rother small.

Sano's investigrtion did not bring to light rny proof that Smith wns
niding the cnemy or had hod enything to do vith the cscrpe of his wife
and the other nrtives. Snno so reported to Miyezeki, but insterd of
ordering the release of Smith, Miynzaki ordered his decth.

Miyrzeki sent for Ceptain Nokomurn end teld him %o hnve the Gaspen
Militery Police eorry out the exocution. Mynzoki nlso told Nekemure to
supervise and not to lecve everything to Ljicks, the commending officer
of the Gaspan Detachment,

Lfter receiving these orders, Nakemura celled the Gaspan Detechment
end Ljicke wos cdvised thot Smith's denth hrd been decided upon, Ajicks
gent some of his men out to dig Smith's grave,

Either the next dey or the day efter that, Ceptein Nekamurs arrived
2t the Gespan Detachment end wee advised by Ljicka thet oll preperations
had been mede, Swith wae teken from the air rrid shelter end Nekemure,
Lijlckn end Yomedn tock him into the jungle, Por some unexplrined reasen,
they were unnble to find the greve thet hed alrerdy been prepered, but
they did come ocross o bomb crater thet served equnlly nes well, ’Eah-
mure oot Smith but Yemsda hesitated, He acted, however,
when Afickn told him to shoot ~nd he put a pistol blullet threugh Sadth's
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The prosecution will present witnesses who were present when the ¢ 1=
dxesution tock place rpnd nlso witnesses who helped ot the elose of t.:h.t
wnr to disinter the dead body of Smith,

The prosecution admits thet these snecused ere not the only Japnnege
responsible for the murder of Smith but the Prosecution does insist thet
these accused did porticipnte in his murder rnd should be punished for
it.

Respectfully,

et e

Iieutenont Commrnder, U, S. Navy,
Judge Advocrte.
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|
‘ FIRST DAY |

I United States Pacific Fleet, |
| Commander Varianas,

Cuam, Marianas Islands.

londay, December 15, 1947.

Fresent:

|
|
The commission met at 9 a.m. ‘
Rear Admiral Arthur G. Robinson, U, S, Havy,
Lieutenant Colonel Henry K, Roscoe, Coast Artillery Corna, United States |
Army, '
- Lisutenant Colonel Victor J, Garberino, Coast Artillery Corps, United
States iArmy,
. Major Andrew I, Lyman, U, S, Marine Corps,
_ Lieutenant Cormander John S, Cheredes, Medical Corps, U. S. Navy, members,
end Lieutenant Commander Joseph A, Regan, U. S. Navy, and
! Lieutenant James P, Kenny, U. S, Navy, judee advocates.

i Corpora' Raymond T, Gardner, U. S, Merine Corps, entered with the accused
|end reported as provost marshal.

The judg= advocate introduced Stewart R, Smith, yeoman first class,
U, S. Navy, and Archie L. Haden, junior, yeoman first class, U. S. Navy, as
|| reporters, and they were duly sworn.

I The judpe advocate introduced Lieutenant Eugene E. Kerrick, junior,
U, S. Naval Teserve, l'r, Frederick Savory, !r, George Kumai, end l'r. Teuji,

Kimio, as interpreters, and they were duly sworn.

| Each of the accused recuested that Commander lartin E, Carlson, U. S.

| Haval Reserve; lr. Sanagi, Sedam; lr, Karesaws, Takami, and l'r. FKuwmata, |
Hideo, act as his counsel, Commander Carlson, lir. Sanagi, Mr. Karasawa, and

| Mr, Kuwata took seat as counsel for the accused. ViR

The judge advocate read the precept and modifications thereof, copies
prefixed marked "A," "B," and "C."

An interpreter read the precept and modifications thereof in Jepanese.
The judge advocate informed the commission that an oral stipulation had
been entered into by the defense counsel and the judge advocate under the
terms of which, when classified dispatches are referred to during the course
i of the proceedings of this commission, reference only to the content and uub~|
stance of these dispatches will be made in oren court. No reference to the
| date-time group, or other means of identification of classified matter will
| te made, but defense counsel represented by Commander Carlson, U, S, Nevel |
Reserve, will be given full opportunity to verify the accuracy and the |
suthenticity of any statement regarding the contént of guch dispatches. The |
| reason for this stipulation is primarily one of eryptographic and communi- |
| cation security, Counsel for the defense have all, individually and Jointly,
| agreed to this procedure. ;

The commission arnounced that the above was approved.
The judge advocate did not object to any membar.
The accused did not object to any member,

| The judge advocates and each member were duly sworn.
I

_ Each of the acoused stated that he had received a copy of the charges
' and specifications preferred against him, both in English and in Japanese, |
- | on December 9, 1947. !
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The judge advocate asked the accused if had ecti to
;tnth-:hlrnuu\lmd.ﬂuum. - s s - !

The acoused replied in the affirmative. Mr. Ewmta, Hideo, a counsel
for the accused, read a written objection to the charges and specifications,

prefixed marked "D."

I An interpreter read an English translation of Mr. Kuwata's objectiom,
| prefixed marked "E,."

Commander Carlson made a further written objection to the charges and '
|specifications, prefixed marked *F."

The acoused waived the reading of this objection in Japanese.
The judge advocate replied.

( The accused waived the reading of the reply of the judge advocate to
|thie objection in Japanese in open court.

I m_nim:ﬂdtht&apluummmuthﬁln-!
tion to the charges and specifieations by Commander Carlson was denied.

The commission was cleared to comsider the objections to the charges and |
specifications.

|
| The commission was opened and all parties to the trisl emtered. The |
commission ammounced that the objections of the scoused were overruled, and |
that the commission found the charges and specificatiocns in due form and
technieally correct.
|
|
!

Mr. Kuwata, Hideo, a counsel for the acoused, read a written plea to
'the jurisdioction of this commission in Japanese, prefixed marked "g,.*

An interpreter resd an English translation of the plea to the jurisdie-
‘tion, prefixed marked "H."

i Commander Mertin E, Carlson, a counsel for the accused, read a written
‘ | plea to the Jjurisdietion of this commission, prefixed marked "I.*

|
i The acoused waived the reading of this plea to the jurisdietiom in
| Japanese in open court.

The juige advocate replied and called the attemtion of the commissiom to
paragraph three of the precept which refers to the jurisdiction in the
‘case. The judge advocate presented s certified copy of the referenced dispatch
to Commander Carlson of defense coumsel and to the eommission, I

. mmmmmmdm:mmt-'-umhhm:
|in open court.

' The commission was clesared.

The commission was opened and all parties to the trial emtered. The
commission amnounced that the pleas to the jurisdietion were denied.

The acoused stated that they were ready for trial.

2




| puilty?

| counsel, and the interpreters.

The judge advocate read the letter containing the charges and speci=
fications, original prefixed marked "J."

An interpreter read the charges and specifications in Japanese, prefixed
marked "K."

The judge advocate arraigned the accused as follows!

Q. Ajioka, Misao, you have heard the charpes and specifications pre=
ferred against you; how say you to the gpecification of the first charge,
guilty or mot gullty?

A, TNot guilty. |

Q. To the first charge, guilty or not puilty?
A, Not gullty.

To the first specification of the seconc charge, euilty or not

1.
rudlty?
A, DNot pullty.

Q. To the second specification of the gsecond charge, gullty or not

A, Not guilty.

3. To the second charge, guilty or not guilty?
A, Not guilty.

4. Yamada, Kiyoshi, you have heard the charre and specification
preferred against you; how say you to the specification of the first charge,
guilty or not guilty?

A, Not guilty.

Q. To the first charge, guilty or mot gullty?
A Not guilty.

The commission then, at 11:25 a.m., took a recess until 2 p.m., at
which time it reconvened. |

Present: All the members, the judge advocates, the accused, their

Stewart R, Smith, yeoman first class, U. S, Navy, reporter. |
No witnesses not otherwise connected with the trial were present,

The prosecution began.

The judge advocate read a written opening statement, appended marked
1‘I‘L‘ n

An interpreter read a Japanese translation of the opening statement
of the judge advocate,

The judge advocate requested “he commission to take judicial motice of
the following:




C? ¢ ?

[ That a state of war exdsted betwean the Unlted States of America and
the Imperlal Japanese Empire during 1944.

The Potsdam Declaration of July 26, 1945, particulerly paragraph 10,
{ which reads in part as follows: "We do not intend that the Japanese shall
be enslaved as a race or destroyed ss a nation, but stern justice shall be
meted out to all war criminals, inecluding those who heve vlalted cruelties
upon our prisoners."

i The Geneva Prisoner of War Conventlon of July 27, 1929, and of the fact
that althoush Japan has not formally ratified this convention, it agreed
through the Swiss Government to apply the provisions thereof to pri=oners
of war under its control, and slso, as far as practicable to interned clvi=
liane; particularly Article 2 of Title I of that convention which reads as
follows: "Prisoners of war are in the power of the hostlle power, but not
of the individuals or corps who have captured them, They must at all times

\ be humanely treated and protected, particularly acalnst acts of violence,

{insults and public curiosity. Measures of reprisal against them are pro-

( hibited,"®

That Babelthuap Island, Palau Islands, is part of the Commander Marianas
Ar'ea,

The Hague Convention of October 12, 1907, and especially Article 23(e)
| which reads as follows: "It is especlally forbidden to kill or wound an
enemy who, having laid down his arms, or havin: no longer any means of
defense, has surrendered at discretion,®

Of the fact that, "The United States and the enemy governments,
namely, Germany, Italy and Jepan have agreed through the "wiss government to
| treat interned civilisn alien enemies, on a reclprocal basls, at least as
favorably as prisoners of war,"

An interpreter read the requeat for judicial notice in Japanese,

Mr, Karasawa, Takami, a counsel for the accused, read a written object=
ion to the request of the judge advocate on judleial notice, appended marked
n 3;' n

An interpreter read an English translation of the objection of the
| aceused to the request for judiciml notice, appended marked "H.,"

' Commander Martin E, Carlson, U, 5. laval Reserve, a counsel for the
|!accusad, read a written objection to the request of the judge advocate on
;juﬂieial notice, appended marked "O,"

i The accused waived the readins of the objection to the request for
ijudicial notice in Japanese in open court,

I
The judge advocate replied,

The commission made the following ruling:

The commission rules that the objections are not sustained and that the
commission will take judicial notice of the various items requested by the
judge advocate,

5K
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A witness for the rrosecutlon entered end was duly sworn.

Examined by the judrpe advocate:

l. Q. 8tste your name and former renk?
' A. liekemura, Kazuo. '

2. (. And your former rank?
A, TFormer Yempeitai first lieutenant.

[ (Trenslator's Note: "Hempeitai" meens military police force; a "Kempei®
is a rember of the militsary police force.)

3 Qs If you recognize the acoused, pive us thelr names and former renks.
fjA. On the left is former Lempeital Werrant Cfficer Ajlcke. On the right
fis former Kempeitai Sergeant Yemade, Fiyoehi,
|
! iﬁ. ‘s Did you ever serve with the Jepenese arny in the Pelau Islands?
i # p ey - y
A, Tes, did,
(5, Ge To what nartieular unit were you connected?
ln. I perved under the former South Sess Kemreitsai.
6. Qe Petween wiet detes did you sgerve with the South Sese Hempeitai?
HA. I served with the South Seme Yempeiteri from the Oth or 10th of lLarch,
(1944, to 26 December, 19.5,
] !
7. Qs That were your dutics in December of 19447
A, I wes heed of the crimine]l section of the South Sees Fempeltai.
8. ¢. Do you know en ‘ndividusl by the neme of Cherlie Smith?
|
| | This question wes objected to by the eccused on the pround thet 1t wes
E leeding.
1
[ he judpe advocete renlied,
|
- The commission snnounced thet the objection wes not susteined, |
A, Yes, T know him, |
I Q. i» then wes the first tine vou pew Charlie Smith?

A. It wes either the 20th or the 20th or 3let of December, 1944. It was
one dey of these three.

110. @Q. Vhere did you see him?
|ﬂ. I sew hirt at the Cesupen l'empeitei Detechmert, eltusted at Gesupen
iVillege, on Bebelthuap.

111, Q. Were you stationed with the Cesupen lilitery Detachment?
hﬁ. I did not have duty there. ,

f 12, Q. Why did you go there?
A, T went there by orders of the commending officer (Trensletor's notes
Of the Kempeitei Detachment).

13. Q. Who was this commending officer? What wee his name?
A. ldymzeki, Aritsume.




. m————

! 14, Q. What particular orders did Miyaszaki give you?
| A&« "The Englishman at the Gasupan Kempeital Detachment is to be executed,
{ This is an order of division headquarters to First Lieutenant Nakamura. Go
| to the Gasupan Detachment right away and have the Gasupan Detachment carry out
the executlon, Theplace of execution will be near the place whers the 5hkx
Spanish were killed formerly, It shall be carried out by Yamada with a
pistol. Yo not leave everything up to the head of the detachment but you,
too, go along to the scene and directly supervise the execution, You do not
have to tell the inglishman what his sentence is because you do not under-
stand English, Tell the Gasupan Detachment right away by a telephone to dig
a hole., I have the piles so I can not go." He sald details other than these,
| but T do not recall them, TWhat I have just said now is not word for word
| what he said but it was to thie effect.

The accused moved to strike the answer on the ground that it was hearsayy
The judge advocate replied,
The commission announced that the motion to strike was denled,

{15, Q. Do you know why he was referred to as "the Englishman"?
Il Ao I do not know, ’

16, Q. Do you know the name of the Englishman?
A I know him only by the mname Smith, It 1s "something" Smith,

17. J« Did you ever hear him called by any other name or referred to by
any other name?
A, I do not know. |

|18, Q. TWhere were you when Miyazakl gave you these orders?

| A I recelved thls order at the entrance to the commandins officer's
gquarters at the Kempeital headouarters, which was in the jungle of the
Shisui=zan on Babelthuap,

119, Q. After you received these orders, what did you do?
| A, I called up the detachment right away by telephone and relayed the i

I'urdnrs.

|20, Q. What detachment did you call?
A, Gasupan Detachment.

21, Q. You say you relayed these orders, [hat exactly did you tell
the Gasupan Detachment?

This question was objected to by the accused on the ground that it
called for hearsay.

! The judge advocate replied,

The commission announced that the objection was not sustained,

‘A, I do not recell definitely but it was to the following meaning: The
Englishman at the Gasupan Detachment is to be executed, To carry this out,
dig a hole near where the Spaniards were executed right away. This is an
order of the commanding officer, Miyazaki, I do not recall definitely but
this is the meaning of my order.




This answer was objected to by the accused on the ground that the wit- t
| ness was incompetent and the accused further moved that the answer be striken
from the record.

The judge advocate replied.

i The commission announced that the motion to strike was denied,

22s W« After you made this telephone call to the Gasupan Detachment, what
| did you do?
A, I did nothing.

23. Qs After you made this telephone call, what happened next?
{Ae Right after the noon meal I was called by Miyazakl so I went to the
commanding officer's quarters and he sald to me as follows: "Didn't you go
| yet? There is no air raid now so go right away." Aind at this time he also
| gave me two or three smaller cautions sbout the air raid but I do not re-

imemhar these,

|
|24, Q. Tas this conversation with Miyazaki held the same day that you made |

the telephone eall to the Casupsn Detachment?
(| Ao Yes, |
. .

iz5. Q. After you had this conversation with Miyazaki, what did you do? |
| Ae I forget his name, but I took alonr one assistant Kempei and went to |
| the Gasupan Detachment.

526. J+ Did you go to the Gasupan Detachment on the same day you macde the

| telephone call to him? |
i,th. Yes,

|

|
|27« Qe What happened when you arrived there? ‘
[ Ao fhen I arrived there the commanding officer of the detachment, Ajicks, |

| was away, “o I waited for him for a while. At that time one soldier went to|

| call Ajioka, Commanding of "icer of the <see detachment, Ajioka, came back and iﬁ*ﬁﬁ
| he said to me: "The hole is ready,” Jhereupon I relayed all the orders of

ithﬂ commanding officer to him in this room,

|

|
.| 28, Q. Is that the only thing that Ajiloka said to you?
ila. I think he said, "Is it not pitiful™?¥ e

i |29, Q. After you told Warrant Officer Ajioka about the orders, what
| happened next?
4, I walted by myself for him in this room. Very soon after, Warrant
| Officer Ajioka came back and reported, “E?arything is ready," Therefore
I went out of the room and saw in front of the room Sergeant Yamada,
amplayae Uemura, and Englishman, Smith, one assistant Kempel who came with
.ne, and I think there was another person and I think he was assiatant
| Kemped Hayashi, and also AJioka was there, These persons all went along.

|3D. Q. This Sergeant Yamada who was out there, iz that the same Yamada
f whom you have identified in this courtroom?
Ay TYea,
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| counsel, and the interpreters.

| A The seven of us walked and we went up the hill of Gasupan, Hayashi or

3l. Q. And this Ajioka who was the commanding officer of the detachment,
is that the same Ajioka whom you have identified in this courtroom?

32. Q. "hat happened then?

Uemura or both of them went to find the hole and we waited at the entrance
of the jungle. e waited but they did not come back., So I went to where
they had gone, but I could not locate them, Eo I came back to where I had
been before, Then Heymshi or Uemura came back and said although they
searched for the hole they could not find the hole that had been dug. |

The witneas was duly warned.

The commission then, at 3:15 p.m., toock s recess until 3:30 p.m., at
which time it reconvened,

Present: All the members, the judge advocates, the accused, their .

Archle L. Haden, junlor, yeoman first class, U. 5. Navy, reporter.
No witnesses not otherwise connected with the trial were present,

Nakamura, Kazuop, the witnese under examination when the recess was
taken, entered. He was warned that the oath previously taken was still

binding, and continued his testimony.
1

(Examination continued,) '

33. Q. After they told you that they could not find this hole that had been
dug, what happened then?

As Near the place we were walting, there was a hole which looked like a

fox hole of § size sbout one and one=half or two meters square. I told
Ajioka, "If the hole cannot be found, let us use this hole.," Then Ajioka
agreed to this so I relayed the orders of Commanding 0fflicer Miyazaki by |
saylinz to Yamada, "Do it," At that time Sergeant Yamada made a face as if |
he did not want to do it and acted gsg i he were not golng Lo do it,

Then Ajicka sald to him, ™Do it. Do 1it." Yamada shot Smith, himgelf, in
the back of the head with a pistol. Smith died with only one shot and fell
into the hole. I looked into the hole and saw he was completel:r dead.
Therefore I said to an assistant Kempel, Uemura, to bury the body and they
buried the body.

34. Q. Do you know what became of the body of Smith?
A, Do you mean at that time?

35. Q. No, afterwards,
A, After the war, his corpse was dug up and was cremated and was burled.

36. Q. Can you tell us what Smith looked like?

' I have only seen him for about thirty minutes or an hour and as I do nof
know his ordinary life I do not know what kind of person he was but just
looking at him he was old and had dirty clothes on. That is all I could say,




[
137, Q. Whet kind of skin did he have? | {
[| A It was ordinary, It could not be gaid he was white or dark but he did

|not heve the skin like a white man. He was very short,

38, Q. V'hat color hair did he have?
I'Aa I do not recall,

Croas=examined by the accused:

39. Q. You have testified that you had duty with the South Seas Kempeitai
around December 1944, How was the Kempeital organized during thet time?

(& In July 1944 the Kempeital moved from Koror to Babelthuap. At the same
|time, by orders of the commanding o""icer, the Tirst Detachment and the
headquarters were bound together and the First Detachment was dissolved,
{(Commanding O7ficer llyazakl felt sorry to do eway with the First Cetachment
80 he left only the name, I was the head of Police of the Kempeitail,

(40 3. Pleass explain how the Kempeitai was organized at Palau during Dec-
|lember of 1944.

[iA. The commanding o”{icer, Colonel Miyazaki; adjutant, Second Liesuten=nt

| Jchikawa; head of criminel section, First Lieutenant Nekamura; head of
Wpecial higher seetion, Mirst Lieutenant Sano; head of intendance, Zecond 7
Lieutenant Tamanol; members of the reneral affairs section, Sergeant Yokayvama
and, I bellieve, Sergeant Suglimoto was also there, The members of the special
higher section were Serpgeant Tamamoto and Sergeant Takahashi. Ilembers of the
eriminal section were Warrant Officer llekamura, Corporal Kokubo, Zergeant
lilnjor Ishiyama and Sergzeant Ozaki.

i4le Qe Ies this all of the organization of the Palau Kempeital? |
iAe No, The members of the criminal seection, other than the ones I listed
ibefore are Sergeant llagatome, and persons at the Gasupan Detachment were
{Warrant Officer Ajloka, Corporal Nekagawa, and Sergeant Yamada. Other
[than this there were sgeveral assistant K-mpel in each o these sections,

[located?

|
(42, Qa At the time of thiz incident, where was the EKempelital headouarters {
|
Ao It was located in the jungles of the Shisui=Zan at Bebelthuap, i

{43, Q. When was the Kempeital headouvarters first located at this placae?
1A, It was elther October or November of 1944.

I (44 Qs Where was it at this time?
/As Before this time it was at the Place where the Casupan Detachment was
d IDC&tﬁdt

|45, Qe TWhen the Kempeital headquarters moved from Gasupan to Shisui-Zan,
‘how many men were left at Gasupan?

(Ao I do not recall definitely but there were four or five persons including
the soldiers with Warrant Officer Ajioka and Sergeant Yamada included,

p 46, Q. What was the duty of the men who were left behind?

' ilAe The eollection of information, emergency police work and guarding of
Hbuildinga, There may have been others than this but I do not know them,
”Tkis is my imaginstion because I did not receive the order.




| 47« Qs Isn't it true that the persons who were left behind were mostly {
gick persons and that thelr duty was only to guard the buildings and
provisions left there?
A, As I did not receive this order or relay it, I do not know but it is a
fact that most of the persons there were in 111 health,

' 48, Q. Tae the group that was left at Gasupan considered a detachment by

the Kempeitaifables of organization? P
A. I think that it can not be said to be a formal detachment, Because I
did not receive the order I do mot kmow, I think this was only emergency.

49. Q. Do you know that about February 1945, four or five Kempeitai detache
ments were formally organized under the Kempeitai?
| As I do.

The Judge advocate moved that this answer be stricken on the ground that
this testimony referred to & matter which ccourred subseouent to the alleged
| murder of Smith and was therefore irrelevent and immaterisal,

The accused replied,

The commission announced that the motion was granted and directed that
the answer be stricken out, ;
I |
| 50, Q. At the time of the incident, ien't it true that the Gasupan Kempeital
| was not a detachment according to the Kempeitai table of organization?
|A, I think it was not a detachment and as you say was all mostly sick parsona
and they had to guard the buildings and provisions but they also had to
| police their seetion =0 now and then some able bodied men like Yamada and |
Hagyaghi were sent to the detachment. I do not know if it was official or not|but
it was for an emergency measure. The commanding officer of the Kempeitai
would say to me that if there is a name of a commanding officer detachment Pi en
to them it will look better so he had the name given to them, |

51, Q. PFPlease answer my question direotly. Flease answer if the Gasupan
Detachment was a detachment at the time of the inecident or not.
| A I do not know,
| 52, Q. Do you know whether on or about February 19, 1945, four or five de=-
| tachments were formally formed on Falau,
|A. I know about this,

lﬁj. Q. Then the detachment at Casupan at the time of the inecident was not
| a detachment was it?

This question was objected to by the judge advocate on the ground that
it was vague and ambiguous,

The accused replied, |
The commission announced that the objection was sustained. '
The witness was duly warned,

The commission then, at 4:30 p.m., adjourned until 9 a.m., tomorrow,
Tuesday, December 16, 1947,

iC




SECOND DAY

United States Pacific Fleet,
Commander larianas,

Guam, Marianas Islands,
Tuesday, December 16, 1947,

The commission met at 9 a.m. :
Presant:

Rear Admiral Arthur U, Robinson, U. 5. Navy, .

Lieutenant Colonel Henry K. Roscoe, Coast Artillery Corps, United States|
Army,
{ Lieutenant Colonel Victer J, Garbarino, Coast Artillery Corps, United
States Army,

Mejor Andrew I, Lyman, U. 2. larine Corps,

Lieutenant Commander John S, Cheredes, ledieal Corps, U, Bi avy,
members, and

Lieutenant Commander Joseph A, Regan, U. S. Havy, and

Lieutenant James P, Kenny, U. 5. Navy, judge advocates,

hrchie L, Haden, junior, yeoman first elass, U. 5. ilavy, reporter,

The accused, their counsel, and the interpreters.

The record of proceedings of the first day of the trisl wvas read and
approved,

Ho witnesses not otherwise connected with the trial were present. |
Nekamura, Kazuo, the witness under examination when the commission |
adjourned, entered. He was warned that the cath previously taken was still
binding, and continued his testlimony.
Cross-examinstion continued,)
54« Qs Vhen Commanding Officer Miyazakl ordered you to see that the

execution of the Englishmen was carried out, did he give the reason?
A, He did not mention the reason for the execution,

55. Qe You have testified that you talked throurh a telephone with the
|remainine forces at Casupan about dirring a hole. 1ith whom did you talk?
a. I do not remember whom I talked to,

56. Q. Was it Ajioka?
A, I do not recall.

57, Q, How much time elapsed after vou made this telephone esll and the .
|| time you arrived at the remaining forces at Gasupan? |
|' B I do not recall the exmct time that elapsed but as the hole was already
_Idug and considering the distance between the headquartere to the unit, I
[ Hauppnae that three or four to five hours had elapsed,

HEE. J« When you errived at the remaining forces at Gasupan, was /Jioka
absent?
A, I recall thst he was abeent.

11
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59, Q. How long did you wait until Ajloka ceame from the time you arrived? {
A, This, too, I do not recall definitely but I did not walt several hours.
It was only a matter of ten or twenty minutes, |

60, (. When Ajiocka came back, isn't it true that you had prepared the |
Englishman to leave here and youn were walting for Ajicks outside? |
Ao That iz not true, I did not eay anything to anyone, I waited for |
Ajlcka in his roonm,

6l, Q. Flease state in as much detail as possible the conversation you had |
with Ajioks when he came back,
A« I do not recall word for word the gplst of this conversation but 1t was

|| to the following mening: I said, "I came here by orders of the commanding

| 62, Qe Then you told about the execution of Smith to Ajioka, isn't it true

officer, Smith is to be executed and it is to be executed by the detachment.
I will also o to the scene, The method will be that Sergeant Yamada will
shoot, Flace, at the hole which is already dug.," At this time Warrant
Officer AjJioka said, "Isn't it a pity." He also scemed to be reluctant

to execute Smith who was confined at his detachment. He also aszked how

many men he should take slons so I replied, "Bring as many as you can," |

that Ajioka said, "Isn't it a pity. Isn't it better to let him go freei”
A, I do not recall that.

63. Q. After Ajioka said, "Isn't it a pity" éidn't you say to him, "It is
not a maltter of wour cunﬁbrn. It is a superior order. TYou just come along"?| -
A. I did not say such a thing, I Just sald it was an order of the
commanding offlcer.

L

64e Qs As Ajicka showed that he was reluctant to the execution of this
Englishman, didn't you say that you were ~oing to return this Znglishman to
his home?

A, That is VT OTLf »

65, s Did you say anything to thiz effect?

|
i There was nothing aald to this effeoct, i
66, l= When you ordered Yamada to shoot at the ecene, what was the r« lative
poeition of yourself, sjloke, Yamada, and Smith?
A Smith was near the hole, I wag alsc near the hole., Ajioka was also ne
the hole, I mean by the words "near the hole® to be four or five meters from|
the hole. f

67. Q. Flease explain again, includihg Yamada, the relative positions of ;Jﬁﬁm

|| these four?

¥ |

A. Smith was nearest the hole, Yamadsa was standing near Smith, I recall
someone else here - probably 1t was one asikistant Kempel - standing near P ay
Yamada., I was to the right and back of Smith., Ajioka, I believe, was behind
Yamada. They all moved around so this was not the position they held all the| time

| but when I gave the order I believe this was their position. |

68, Qe As Ajioka was very reluctant to this execution, wasn't he standing
far behind at this scena?
A, At first Emith was with Ajioka and he was sitting down about ten or twenty

| or thirty meters from the hole., Then later Ajiocka ceme with Smith to the holp

and I recall that he was at the position as I mentioned before, |




69. Q. After you ordered Yamada to shoot, explain exactly the attitude of L
| Yamada and the action he took at the time he shot,

A, After I said "Go ahead" to Yamada, Yamada showed reluctance in his face

and took two or three steps back and he had an attitude showing he could not

do this, Therefore Yarrant Officer Ajioks said, "Yamada, go ahead, go ahead,'l

AJioka said this from behind Yamada, Yamads took a shot., At this time I :

recall faintly that Yamada said, "Shall I let him sit down or stand up?™ I |

do not recall what I said but I either said to let him sit down or stand up. |

At this time Ajioka was looking at this silently from about two or three
steps back from where we were, .
70, Q. When you sa? Yamada hesitating, didn't you say, "What are you >
hesitating about?® |
A, No, I did not. !

7Tl. Q. You have just testified that Ajloks told Yamada "Go ahead, go ahead,"
Isn't it true that Ajiocka was silent all throurh this?

A, I do not recall anything other than this which Ajioka said, "Yamada,
go shead, go ahead,”

{72, Q. At the time when Yamads was polng to shoot, did it Jam the chamber
jof his pistol?
I As I do not recall.

|
|73« Qe To the question, "Do you know an individual by the name of Charlie !
{Smith? You answered, "Yes I know him," You mean that you knew him in |
|December of 19447 Jan't that what you mean? |
{Ae The first time I saw his face was at the execution but I had heard |
rumorg before this time that this man was at the Casupan detachment, |
I

|

|

T4e Qe Did you ever see any written report on Charlie Smith?

A, I recall I saw a document which was eirculated from the Speeclal Higher
Section but as this report did not originate in my section, I do not know

or recall the details of this report., I do not know what it was or what

it contailned, I

75. W« That was your section?
A Criminal Sectlon.

76. Q. And your section never investigated Smith, did they?
|| Ao No.

|7« Qe S0, as far as you know, “mith was not a eriminal?
f

{i This question was objected to by the judge advoecate on the ground that
{|it was irrelevant and immaterial,

The accused replied.

The commission announced that the objection was not sustained,

(4« I do not know whether he was a criminal or not, but if the commanding

|| officer said he was to be executed there must have been some kind of a crime,
|| If you will ask Sano of Special Higher Section or Division Headguarters
personell, you might find out more of this,




C? *s °

I The judge edvoeate moved that the porticn of the enswer beginning with
hnﬂ_fel!awinﬁ the words "but if the commanding officer" be stricken on the
round they were not resnonsive,

: The comrission announced that the motion was granted and directed that
the worde be stricken out.

74, (. Since you did not ¥now that Snith wee & crimine! end there were no
records in your cdepartment to show thet he was a criminel, why 4idn't you
object when !iyazaki ordered you to have these people kill Smith?

| This question was objected to br the judge edvocate on the ground that
it was irrelevent and immateriel.

The asccused replied.
The commission anncunced that the chjection was sueteined.

l7c. 3. Didn't liyazaki tell you why he wented you to kill Smith?
A, No,

0. Q. &nd you didn't cbject to killing Smithi
A. T did not object, but es I did not went to supervise the cerrying out of
t'ig execution T wee reluetent in eccepting this and I was told to go right

[that Smith was to be executed., I could not ohject to an order. I could not

ldo enything end before thic time I had objected very much to encther cese but

[my objeetion wes not susteined so in the case of Smith,.......

The juds- advocete moved thet the words "but az I did not went to super-
\vise the cerrying out of this execution I viae reluctant in accepting this end
T mes told to go right awey but I did not go right swey. At this time the
\comrending officer ordered thet Smith was to be execvted. I could nct object
(to an order. I could not do snything and before this time I had objected ve
|much to enother case but ry objection was not sustained so in the ecnge of
iSnith" be strieken on the ground thet they were not responsive.

The sccused mede no reply.

Ithn words be stricken out.

1
| The commiesion ennounced thet the motion was grented and directed thet

iEl. ., Since you were reluctant and slnce yvou could not object, then you
| thought rou would lose the responeibility by getting these two peonle to come
| with you to carry it out, did you not?

This quection was objected to by the judge advocete on the ground that

|
|
:1t ne? irrelevant and immateriel.

The accused replied,

The commission announced that the objection was susteined.

£€2. Q. You testified that the first time you sew Smith was the 29th, 30th,
or 31st day of December. low do you remember that it wes cne of these cays?
i. I said this from my reccllection thet it wes one, two, or three daye
before the Hew Year.

%

K.

lewey but T did not go right swey. At this time the commending officer ordered

74




(83, Qs Then the Kempeital orgzanization moved from Gasupan to another place,
isn't it true that there were only two enlisted men and one warrant officer |
(left behind at that time?

7. I do not recall definitely how many persons were left when we moved, but
{probably it was one warrant officer and two or three enlisted men.

Ble Q. How far is Shisui=Zan on Babelthuep from Gasupan?
A. By walking it would take about an hour end Torty minutes, so I believe
it to be about eirht kilometers.

85. Q. T'hen you went there, did you ever walk?
A From where to whera?

6. ds From Shisui-Zan at Babelthuap to Gasupen, Have you ever walked?
« 1 have,

=

B7. Q. And on that day that you went there to get Smith, did you walk?
A, Yee.

A I do not Ymow how lonz I took at that partieular time but usually it too
ashout one hour andi forty minutes, This is my pace of walking and if someone
walked foster he could meke it in less Ltime,

i
|
EE, Q. How long d4id it take you? 4
I
|
|
The commission then, at 10:15, took a recess until 10130 a.m., at which |
time 1t reconvened. !
Fresent: All the members, the accused, their counsel, and the inter-
preters.

Stewart R. Smith, yeoman first class, U. =. Vavy, reporter.
Mo witnesses not otherwlse connected with the trial were present.

Nakamure, Kazuo, the witness under examinstion when the recess was taken
entered. He was warned that the oath previously taken waes still binding, and
continued his testimony. |

(Cross=examination continued,)

£9, Q. In December of 1944 did the Kempeital at Gasupan have an officlal

name? oA

I | A, “The commaniins officer nemed 1t the Gasupan Kempel Detachment,

190, 4« He named it that in February of 1945, didn't he?
4, ‘then the headcuarters moved the commanding officer said that if this
'unit wae named it would operate better so the commanding officer gave it a
namé right after the headouarters moved, or about four or five days later;
end he called it Gasupan Kempei Detachment. But later om, I do not recall
if it was February of the next year or not, but at this time seversl Kempel
| detachments were established throughout the area in esch distriet. At this '
time this Casupan Kempel Detachment was also included,

i |

J91. Q. That was the first time then in 1945 when the Gasupan unit was l
| ofMeially established, wasn't it?




!E. I do not know whether it could be called official or unoficial when
|the commandinc officer gave it the name but the commanding officer first i
named it the Gasupan Kempel Detachment in December., The difference, I think, |
from this and the later one was that the first one was only given orally I
by the commanding offieer and the second was a written document given by |
the commanding officer. '

{92, Q. "ho got this written document about the Gasupen Detachment from
Hiyazeki?

This question was objected to by the judge advocate on the ground that
it was irrelevant.

The accused replied,
The commission announced that 'he objeetion was sustained,

93. Q. Vhen Colonel Miyazaki officlally designated in writing this Gasupan
Unit, did he pet permission from Generel Inoue?

This guestion was objected to by the judge advocate on the ground that
it was irrelevant and immaterial.

The accused did not reply.

The comnission announced that the cbjectlon was sustained,
¥4ie Qe Tas Colonel !Miyazakl, in December 1944, on the staf{ of General
Inoue?

A, I do not think he was a member of the staff but he was receiving direg
tione from General Inoue,

{95, s You mesn that in December 1944 General Inoue was iessuing orders to |
the Kempeitai?
A, In carrying out the duties the Kempeltai wae given orders.

96. 4« Isn't it true that the Kempeital was organized with headquarters
at Tokyo and did not receive thelir orders through Inoue?

This question was objected to by the judge advocate om the ground that
it was irrelevant and immaterial.

The accused replied,
The commission snnounced that the objection was not sustained,

i|A. The Kempeitai was under the command of the Kempeltai Headquarters in

!IJhpan but in regard to their work they received orders from Inoue, In ﬂtﬁgr ,ﬁ%{

|| words, in regard to policing and so on.
|.
{{97. Q. How about orders as to executions? iihom did they receive orders |

| from in regard to executlons? .
i-ﬂ. This is carrying out the work of the Kempeital sq it would come from
!ldivisiﬂn headquarters.




493. J« And you want your testimony to stand, that the orders were from
idivision headquarters that you were to execute prisoner Smith. Is that
iright?

A, Yes.,

(199, s» You testified, "it shall be carried out by Yamada with a pistol."
|Were thesze orders from divisien headouarters also?

|As This I do not know, but from my imagination I think the commanding
lofficer appointed him,

100, Q. In your testimony in which you said that Colonel Miyazalki said,
|"You do not have to tell the Englishman his sentence because you do not

e

understand English," that should have been, instead, "because the Englishman |

does not understand Jepanese," shouldn't it?
diy I do not know which it should have been but it was the meaning that
there was a dif'ference in our lansuages.

101, Q. You mean then that the Englishman didn't understend Japanese?
A I do not know whether he knew Jzpanese or not. I never talked to him.

102, . Did Mdyazakl know whether he understood Japanese or not?

This ouestion was objected to by the judge sdvoecate on the sround that
it called for the opinion of the witness.

The accused did not reply.
The commission ennoumced tiiat the objection was sustained.
(1103. 4. Are you sure thet “mith didn't understand Japanese?

This question was objected to by the judee advocate on the pround
|that it was repetitious and arsumentive,

The acecused did not reply.

The commission announced that the objectlon was sustained,

104, <. 'hen you went to Gasupen that day, just whom did you see when you
firat arrived thera?
Ay Is thet before I met Ajioka?

105, Q. VWhen you first arrived there,
A, I do not recall who he was.

106, 4. ias there anyone at the Gasupan Unit when you arrived there that
dey?

A There was somecne,
107, Q. Yas he a soldier?
| Ao I think he was a Kempel or an assistant Kempei,

({108, Q. What did you say to him when you came?

A, I asked him if Vierrant OFficer Ajioka was present,

||




i
|
I
109, Qs "hat did he say?
(A, I do not know the words he asaid but he said to the meaning that . t
(4jicks was away,

1110. Q. Did he say that Ajioka was out with some woman?
A I do not recsall.

111l. Qe Did you tell him to go and find Ajiocka?
A, I do not recall clearly but I might have sgaid to him to zo find him
lor he seid to me, "I will go Tind him."

h
112. G« Wjo did go and find Ajicka? P
4, I do not recell, 4

113, Q. Were you left all alone at this place for a while?
s I do not think everyone would leave the detachment and all zo out,
T do not think I was alone,

11). Q. Tas Yomeds there?
7 I d¢ not recall.

115, 4. Was Smith there?
Ay I did not gee him but I think of course he was there,

116, Q. If you didn't see him, why do you think he was there?
A, That 1s because when we were ready to leave he was there, so he could
not have come from another place,

;11?. 4« What was the rank or the rate of Ajioka at this time?
A, Marrant officer,
|

1118, Q. Who gave him orders as to what his duties were at this time?
(LA What do yvou mean by duties of Ajioka?

(119, Q. In peneral what his duties were?
(A, The commending officer at the headquarters.

120, Q. And this commanding officer was Colonel Mivazeki?
{4 Yes,

1121, Q. When did Colonel Miyazakl commit suicide?
|&o I do not know,

i
(122, Q. Do you know that he did?
;A. I heard he committed suicide but I do not know for sure,
4123. 3+ Do you know what is meant by command authority?
: This question wae objected to by the judge advocate on the ground that
I|it was irrelevant and immaterisl, and called for the opinion of the witness.
I

i | The sccused withdrew the question,

|124, Q. By what suthority did Colonel Miyazaki order Smith to be killed?
A The commanding officer received an order from Division Headquarters

and I believe he carried out this order. .ﬁﬁ{
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1125, Qe Did he say there had been a trial of Smith? {
'.itl.i. I'Jﬂi I did not hear {thiﬂ}-
;126. Qs Thy were you reluctant to carry out the kllling if it was an order
from Division Heedquarters?
. Thies question was objected to by the judge adveocate on the ground that
|1t was irrelevant and immaterisl,
' The accused made no reply.
The commisslion announced that the objection wae sustained,
127. Q. Tho was next in command of the Kempeitai to Colonel liiyazaki in
December of 19447
A, In rank, I was. |
128, Q. What was your rank on December 29, 19447
fa First lieatenant.
129, G« "o else was present at the time Colonel !ilyvazaki ordered you to
kill Smith?%
A, The order mizht have been there but not risht at the scene listening fﬁt\
to him. He was within hearins distance,
130, Q. iThere were you when lliyszeki gave you these orders, lere you not
|in his room?
A. I was at the entrance of Uiyazaki's room, | i
|
171. &« And you don't know whether enyone wes listeninz or not? [
A, I do not know.
132; Qs Are you sure that you don't know that liiymseki ls dead?
_ This question was objccted to hy the judge advocate on the ground that |
it was irrelevant and immaterial.
The sccused replied,
The commission ammounced that the objection wee sust=ined,
I 133, Q. HNow, if Miyazaki is dead, anythin- that you say regarding what he
told you that day can not be questioned, so that you, being the only one
| present there, are the only one who knows end can testify what liyaszaki told
|you, Isn't that true?
(e Even though the orderly might have been listening to our conversation,
{I do not think he would remember in detail what I have said right now for the
{order was not for him, It was to me.
|
i134. Q. So you can blame Miyazaki for this entire incident and thus avoid glvg
j ||any responsibility on yourself?
ﬂ This question was objected to by the Judge advocate on the ground that
Wiit was irrelevant and immaterial.
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|' The accused made no reply. l
I %
[ The commission arnounced that the chjection was sustained.
|| 135, . Is it because vour consclence hurts you that you can't testify |
|| word for word what liiyazaki told you that day? |
A. As this happensd quite some time ago I do not remember everything, so
| Il I do not remember i~ word for word, I just give the important meaninc.
| 136. 2. 'Wasn't this killing your own ides and not Flynzakl's?
A Absolutely not. [
137. + Thy didn't vou object to it then? I
This nuestion wae objected to by the judge advocate on the pround that|
it was irrelevant and immaterlal. i
The accused made no reply. !
S | i i) 1 L i o 1 l
The commisslon announced that the objection wne sustained,
13E, » You tegtified that Ajloka was a warrant officer, Do you know
vhen he was made a warrant officer?
A I do not know, Tor when he czne to the “outh Sess empeital he was a
warrent officer alresdy. |
|
139, 0. In December of 1944, was he one of your subordinates? |
He was not my subordinate. |
: I
Y o Ty Py L L i M 2 1
140, « This Charlle Smith, he first time that you saw him thet day;
will you describe how he was dressed.
A. Ye had soiled clothinz on and wore a hat and he was smell and an old
person.
1 . Did vou ever see z2n Enzlishman or an American in Japan fore this
141 _ d . 1lish ie i I before this}
A. Yes, 1 have.
i 142, 2, Tea Smith barefooted that day? E
i, I do not recall. |
143, . Md Emith look like an Enplishman thet yon had ever seen? l
-8 At one glance he didn't look like an Englishman, :
| | 144 '« S0 as 8 criminal investipgator it was your opinion then that he

wasn't an Englishman?

This cuestion was objected to by the judpe advocate on the pround that
it called for the opinion of the witness.

The accused replied.

The commission arnounced that the objectlion was sustained,

i
'!
|‘ The witness was duly warned.
|




| The commission then, at 11:30 a.m,, took e recess until 2 p.m., at which
time it reconvened.

Fresent: A11 the members, the judre sdvocates, the eccused, their counse

and the interpreters,

i

|

| Archie L, Heden, junior, yeomen first eclass, U, S. Navy, reporter,
I

| No witnesses not otherwise comnected with the trisl were present,

Hekemure, Faszuo, the witness under exeminetion when the recess was teken,
lentered. He wee werned thet the oeth previously teken wasﬁ;i]l binding, and
[eontinued his testimony.

|I (Crosg=examinstion ¢ontlnueﬂ.]

145, Q. You testified that you were told by !l'iyezali thet the execution would
take nlece where the Spenish were killed., Vhy didn't you have the executlon
take plece where the Spanish were killed?

({A. PFiyazald tolé re to execute Srdth nesr where the Spanish were killed.
This was neer where the Sranish were executed.

ilﬁﬁ. Q. #nd you executed the Spenish so you kncw where they were killed. Is
(thet right?

. This question was objected to by the juige edvocete on the ground that
it wes irrelevent and imrmeterieal,

The accused renlied,

The commission ennounced that the objection wae susteined,

|
127, Q. Why did you phone the Femreitei Unit instead of going there direct?
!.u. T wes told to telenhone first, so I telephoned.

|

(148, Q. Vhor were you told to telephone tol
i;. I was told to telephone the detechment,

149. Q. Ajiocke?
A. The meaning of "to the detachment™ wes to Ajiocka,

150, Q. Did you phone to Ajioke?
|As I do not recell who it wme.
|
1151, Q. Did you ever know who you telked to on the telephone that day?

A, According to someone, it is seid that it right have been Nekagawa, but I

don't know,

152, G. You are sure it was not Smith thet you phoned to that dey?
.n'i.nln It wnEi‘i"b Sr‘litrhi

153. (. You mean to sey you phoned someone end told them to execute Smith
and didn't know whom you talked to™ Is that the way you relayed orders?

This question wae objected to by the judge advoeate on the ground that
it was argumentative.

21
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The accused withdrew the ouestion.

154. Q. When you phoned to the undit, didn't you tell them that Smith was
to be executed?
A, I did. T said that, "As Smith is to be executed, diz the hole for it."

1155, Q. [When you phoned to Gasupan that day, did youn ask to talk to Ajicka?|
4. I do not reecall, Usually it was the custom, if Ajioka was there I
called Ajioka and talked to him but if he wasn't present I would tell the
rerson on the other ond of the line to relay the instructions to Ajioks.

156. Q4 But yon didn't find out who the person was at the other end of .
| the 1ing that day, did you? 7N
A I do not know exmetly. But there wes telk that it mi~ht heve been |
Nakaoawa,

{157. 2« 'Tho is Nakagawa?
He He is a corporal,

158, Q. WVas lakazawa there when you arrived?
A, I do not recall,

159, Q. Do you reesll whether Ajioks was there when you arrived?
A, I think Ajioka was not pregent,

160, @, You know he wasn't present when you arrived, don't you? |
L. This happened some time aro and I recmll that he wasn't present. |

1161, J. +he reason he wasn't present was that you had not told him you
were coming. Isn't that right,

This question was objected to by the judge advoccte on the ground that
it celled for an opinion of the witness.

The accused maie no reply.
The commission announced that the objection was sustalned.

162, Q. Do you know why Ajioka wasn't there when you arrived?
A, I do not know,

163. Q. If you had told him or told Wakagawa that you were cominz, wiouldn't AR,
Ljicka have been there?
Ao That I do not know,

164, Q. But you had to send for him whem you arrived there, didn't you?
| Ao I recall someone went to call him,

| This question was objected to by the judge advocate on the goound that
|| the witness had not so testified,

|
|
|
|165, Q. And why were you so mad at him when you found that he wasn't there
" | and had to send for him? |
|
| 2R
l
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|
The scoused replied, | {
- ;
The commisalon announced that the objection was sustained, |
|
166, Q. Did you scold Ajioka when he finally did arrive? |
A I did not. :
|
167, Q. Did you tell him, at that time, why you had come there? |
A Yes, I did.
|
168, 4« Did you tell him that you had ordered one of the men at Gasupen to |
diz a hole?
Ay I did not have to tell him thies for he knew this beforehand becsuse, :
'when he came, he said, "The hole iz already prepared," |
149, Q. Yhen did you phone Gasupan and tell them to die a hole? |
As ight after I came back from the commending officer's room.
|
170, 0. At sbout what time of day was that? |
4, I do not know exmetly but as I said before, considering the time to ‘
dig the hele, it must heve been three, four, or Cive hours before I arrived I
at Gasupan.
171. &« Do you recall what time you arrived at Gasupan? : '
A, I left ri~at after the noon meal and considering the time it t.uuf to | TE
walk to Gasupan it must have been aboult tno or three o'clock in the afternoond
. - xo A . .
172. G« At that time, gone told you thet he had dug +he hole as you had _i}'r-\
told them to? | |
A, Do you mean a™er I arrived at the detachment? |
173, Q. Yes.
A, I heard it from Terrant O7ficer Ajiocka,
174. Q. Then you ceme there you didn't find out that the hole had becn
dug as yvou had ordered?
hia lo.
175, s Did Ajicka tell you that he had dus the hole?
Ay o,
i ll176, « Did he say Yamada had dus the hole? [ _
[ &, He didn't say who had duz the hole, He just sald it hed been ;u“t}parcul.'r R
|
#177. 4. How did you find out who had dug the hole? [
1| dhe I do not Imow who duz the hole, but when the execution was actually i
i carried out I believe the person who dug the hole went also. |
|
|178, Q. There were seven of you who went to this execution. Now, which l
{lone of the seven was to find the hole for you? |
! [| Ao I believe it was either Hayashi or Uemura or both of them.

] |
179. Q. Did they ever find the hole? '
Ay They went to look for it but they couldn't find it.




1180, Q. A4nd you didn't ask Ajicka to find the hole because you knew he
didn't know where it was?
| fha I do not recall how the situation was at this point,

|181. Q. You recell that Ajioka had nothing to do with digeing the hole, |
don't youl i
A 1 do not know whether he had any conneetion with the dizring of the holé
or not, but I just received a report from him that the hole wae rlready
prepared,

{162, Q. Now, when Miyazaki scolded you and gald, "Haven't yon zone yet?" |

'Didn't you tell him that you had Just phoned to the Gasupan Unit insted of iﬂﬁh

|poing there?

A, The commanding officer told me to telephone first and then go. Some
time elapsed between the time I met the commanding officer and the time I
went,

|
183, <. But he still scolded you, didn't he? l
Aw I was scolded and told to go right away, |
!
]

184. Q. The reason you were told to 7o right ewey was beceuse you were the
one who was ordered by !Mrazaki to kill Smith and not these two men., Isn't
that correct?

4, Noy that is not true, I recall an orderly or someone came to me to
gee if I had already rgone but I hadn't sone so I was told to report to the
commanding officer. ihen I got there I was told, "Haven't you ~one yet?
There 1s no air raild, =o go right away."

185, Q. Who was present when you told 4ficka that Smith was to be killed?
A I don't think that anyone was there, I

186, 4. Did you tell him when he was with you in his room?
A, Yes.

187. Q. "hat else did you tell him?
he Then Ajioka said, "It is pitiful,” and I also told him thaet I would gmo
'alonz too and for him to meke the preparations richt away,

188, &. And when he sald, "It is pitiful," you said, "It does not make !
any difference anyway." Didn't yon? |
4 I didn't say such a thing. I &lso made a remark to the effect that it |
jwas pitiful, |
{1E9: Q. But you still insisted in carrying out the killins even if it was |
pitiful?

(Ao This wes an order received from the commanding officer, Yamada, 4jioka,
and myself, we all had this pitiful feeling, I, as an officer, was sent |
|to see that this was caerried out, I could not have refused to carry out this
| order,

1190, Q. Instead of carrying it out yourself yon got a poor little serpgeant |
|to do the job, Is that right?

| Ao That ie not true, I was teld by the commanding officer so I ordered hin,

I t

F-.r1
[ : '

!




1191. Q. So you forced him to do it even though he didn't want to do it7
| A. We all were reluctant. Ajloka and I, too, were reluctant but as I
relayed that this was an order of the commanding officer, we parried it out.

192, Q. Did you ever tell Ajioka or Yamada why Smith was killed?
A, I did not say.

193, Q. Why didn't you say?
A, I did not know it myself eso I did not say.

194, 3, You mean you had Yamada kill Smith without anmy other reason except
that you, an officer, ordered him to do so?
A, Tt was not my order, I just relayed the order.,

195. . Do you mean that in the Kempeitai in December of 1944 you could -
have people killed by simply ordering somecne to do 1t without having any
reason?

A, I do not think that there wasn't any reason, I think there was some
reason but I do not Jmow it.

196, Q. And you never bothered to find out?

A, In the Japanese Army, we are not allowed to ask the reasson of a

commanding officer when an order is riven out and I did not ask him. I just P
conld have imagined 1it.

197. 3., “hen you told Niyazski that you had killed Smith, didn't he give
you any reason then as to why he had had him killed?
| e He did not. |

198, . When did you tell Miyaszaki that you had killed Smith?
A, I said it richt after I got back.

"i:r,‘_\

'199. )e When did you get back?
4, Tt was around evening and by judging the time it was just before dark
or a’ter 1t became derk,

200, Q. Did he say that it wase god thet you had done that?

This auestion was objected to by the judpe advocele on the pround that
1t was irrelevant and immaterisl,

The accused made no reply.

The commission armounced that the objection was sustained.

|
| 201, ©. You say you took along an assistant Kempel from Miyazeki's head=
| quarters. Why did you take him along?
| Ae it that time there might have been an air raid so we were told to go
| put 4n twos and only in emergencies did we zo out azlone and I took him as an
of ficer's orderly.
|

| 202, Q. WVas he armed with a plstol?
| A, 1 recall that he did not have a plstol,




-

I
! 203, W« Did you have a pistol? E {
|| A I recall that I did not have a pistel. i

204s Qs You mean you went out unarmed?

A Around December of 1944 Americans had not landed on Pabelthuap and it
was only an air raid so we would walk in the juncle, Te walked as light

as we could and we did not carry any arms.

205, Q. That was true of all the Kempei?
4. Accordins to their duties, tor instance, in carrying out petrolling
they would be armed, Other than this, in most cases, they are unarmed,

206. Q. So, to be sure that you would not have to kill Smith, you did not
take a pistol slong that day. Is that right? !
A, The commanding officer said to have Yemada do it, so I had no need to
brin- and did not bring s pistol. |
|

207, Q. But you told Yamads to bring his pistol along. Is that right?

=

A, I did not.

206, Q. How did he kmow, them, that he was to bring his pistol along? 9
A, This I do not know for I just told ijicka that the commanding officer
ordered Yamada to perform it.

| 209, Q. Now, you said you didn't tell the man on the telephone to tell
Ajioka that you were coming., Isn't the reason you didn't do so because
Fiyazeki had not told you to tell Ajiocka?

fl Ao The commanding officer did not say such a thing, |

|| 210, 4+ In the Japanese Eempeltai, does a warrant officer take his meals
with non=commissioned offlecers or the commissioned officers?

This question was objected to by the judge advocate on the grougd that | 9o
it was beyond the scope of the direct examlnation, irrelevant and immaterial,|

The accused replied,
The commission amnmounced that the objection was sustained,

211. 4. Isn"t it true that the reason you didn't tell Ajickas that you
were coming was that he was Just snother person there at Gasupan and it
didn't matter whether he was told you were coming or not?

i A, In didn't think definitely as to this effect and after it, thinking
from the standpoint of nmow, I cannot say why I did not tell him.

| 212, Q. |Then you say Ajloka was a commanding officer, do you mean that
| he had the same kind of command authority ess Miyazaki had?
| Ad [

| 213, Q. How was it different?

| A, first, commanding officer Miyazaki was in command of all the Kecmpeltai,
f | Ajiocks commanded only Gasupan, Ajioka worked under Miyazaki and carried
w out duty as he was ordered and could not do enything without an order., The
|

/]

distance between Gasupan and headquarters was only about el ht kilometers
| 8o enything which came up Ajioka could report to the headquarters and do
what he was ordered to do.




The commission then, at 3:15 p.m., took a recess until 3:30 p,m., ot L

which time it reconvened.

Fresent: All the members, the judge advocates, the accused, their
counsel, and the interpreters.

Stewart R. Smith, yeom=n first class, U. 3, lavy, reporter,

No witnesses not otherwise connected with trial were present.
L1 " 1 (] L3 ] 1 I
Hakamura, Kazuo, the witness under examination when |
taken, enlered. Iile was warned that the oath previously taken was still |
bindine and continued hisz testimony, |

I

[

the recess was

i
A |

(Cross=examination ~ontinued,)

214. Jd« I believe that you testilied that able bodied men were sent to
help the szick men at Gasunen, las Yamade one of these =2ble bodied men who
wag sent to help these men at Gaaupan?
-1 I did not send him, he comnandi
epoeicl, higher seetlon =t the headousarters.
215, 4« 'Then was he sent? i
ia I do not recall,

216. Qs You mean to tell ma that Yemada wasn't a part of the Walkemura sec-
."r

ag Yamada was & person who was with the hizher ction.

7. e S0 that in Hovember of 1944 you didn't send Yamade to Gasupan?
iid no

send him,

thers In the Vgkamuras section?

ineludins myself here were flve Kempeis and
i igtent Kempels,

|£.-".'-.-'.,:n-{- fon? |

y sEoT10n. L %\

I'e Beven

219, 4« Did wou have any warrant officers in you

‘hie nuestion was objected to by the judee advoeate on the pround that

i *he accused replied.
The commlission announced thet the objection was mot sustzined.

" [ ] L
iy 1188 .-!‘-?I"':‘-.

1220, Q. You testificd that you were head of the eriminal seection. Didn't
-}'qu glsc have duty and were you not the head of +he Nakamura Company?

i| Aw I wasn't the head of the Nakamara Company but I was the head of the

A || Miret Kempel Detachment or Company,

(221, Q. You were the head of that?




|
" ]
- -
f -~ "~ -
|
|
|
| A This First Detachment or Company was dissolved right after the Kempel L
|was moved to Babelthuap but Commandin: Officer Miyazaki s2id there wes no
| noed to do away all together with the Firast Detachment or Compeny so we
just kept that name and I did the work of chief of the eriminal seetionm,
| 222, Q. So then in December of 1944 the few people who were at Casupan were
still a part of thie First Company. Were they not? '
[| A Ajioka was Formerly from the specisl, higher section and so he went
from the specisl, higher section to Casupsn. Yamads at first was s member i
of the First Detechment or “Yompeny but later he went from the special, |
hizher section to Gesupan, .
223, Q. Vhen did you send him to the special, hiher section? |
dae I do not recsll when, It was after we moved to Pabelthuap but I do |
not recall when, ‘
224, 0. ‘las it after this ineident? '
A, It was before thiz incident., At the time of the incident he was at |
iasupan,
|
225, Q. Tho was at the head of this specisl, or higher company? !
A S5ano, .
226, Q. Uhen youn saw “mith there at Gasupen for the first time, was he
tied?
4, He was not tied.
22T We llas he blindfolded?
As Ho, he was not. |
| 228, 1, ‘Gias he ever tied or was he ever blindfolded during that day?
Ay No. He misht have been blindolded when he was shot but I do not know, .;?&‘
229, 3, OF these seven men that went with you, of the seven men in the
roup, which one of the zeven spoke to Smith? |
Al I do not recall,
230, Q. How did you zet Smith to come along?
A, I do not know,
231, Q. Of these seven persons, were you the senior one?
| A, Yes.

| 232, Q. You were the only officer in the group?
| As Yes,

| 233, Q. Then as the only officer and the senior one thore, you were the
only one who gave orders?
| A "That orders?

234, Q. Any orders that might have been glven?
A To Yameda I said, "Yamada, do it." And I relayed the orders of the
| commanding officer to Ajioka,




235. Q. And whom 418 you tell to find the holef
A, Tt wes either Hayeshi or Uemura,

l236. 4. D[id they come beck end tell you they couldn't find the hole?

A. I do not know whether I wes told thie from thise rerson or from Ajicka.

237. Q. Did you tell Ajioke to stop looking for the hole?

fA. Yo, I did not.

238, G. You sey thet Ajicke egreed to use g fox hole for the burial. Why
wee it necessary thet Ajiokes egree to this?
A. I do not know,

239, (. You seid that you picked cut the hole and then Ajioks egreed to it.
Why wes it necescary thet Ajicke who wee only e werrent cfficer agree to
enything thet you said?

A. I received thiec order from the commending officer and I went to the
gscene., I could not do everything myself without consulting Ajioke first
for then Ajicke would be without fece. So I consulted him.

| 240. . Did you sleo consult Fim vhether it wes agrecable with him to let

| Yenade do the killing?
| e I did not,

241, Q. Ie wouldn't lose fece over anything like thet, though?

Thie cuestion wes objected to by the judpe advocete on the grounc that
it wes nrpumentetive.

The seecused replied.

The cormission snnounced thet the objection wes sustained,

242, Q. Before ycu ordere¢ Yameda to kill Smithk, didn't you order Ajicka
to kill him?

A, I did not., Of course, vhen I first told him sbout this et the detach-
ment I told Ajicka to hrve the detechrent do 1t,

243, Q. Vhren did you tcll Yamede to put live amrunition in hie ristol?
A. I did not order him to deo so.

| 244. Q. Did you forpet thet en’isted men didn't cerry live emmunition in

their ristols?

This cuestion wee objected to by the judge edvocete on the ground thet
it wee argurentative,

The accused replied,

The compdcsion snnounced thet the objection wes susteined.




245, s Then you ordered Yamada to shoot Smith, did he have to put a clip
of live ammunition in his pistol before he was able to shoot?

| As I de not reeall,
5 ; i )
245, 4. Do wyou reeanll that he was pointing the pistol at you?
A There was no such fact,
247, Qs Tou didn't tell him to be careful, otherwise he would shoot you?
A 1 did not say it.
s ]
248, s ihen you say that his plstol wes jammed, didn't you shout at him?
This guestlion was objected to by the judze advocate on the ~round that
it wes vague.
The accused made no reply.
he commission announced that the objection was sustained,
249, <o You testified that st the time Serpeant Yonads made a foce as
though he didn't want to do it and acted as though he was not roing to do
it, The reason you saild that was because Yanada's pictel had jammed,
fieen't that the reason?
L. I do not recall if the pistol jammed or not,
250, 3 And you don't recall that the pistol was pointed at you?
A Ho,
251, J. All that you testilied to yesterday was that Yamads shot Smith,
Wles that 211 there was to it? '
dig That is s0.
258, Q. You didn'"t say anything to him vhen he looked =s i he didn't want

to do 1t?
A, I didn't =ay
and Ajloka,

anything to anybody, I just saw the faces of Yamada

253. 4s thet is meant by homieide hy misadventupe?

This question was objcceted to by the judze sdvoc:ute on the rround
thet it was irrelevant and immaterial and beyond the scope of the direct
examination,

The accused replied.

The commission anncounced that the objection was sustained.

254, Q« This shooting of Smith by Yamada that day, was i1t due to the fact
that Yamada's pistol went of accidentallyf
fo That is not true,
255, e Waa Cmith standing up when he was shot by Yamada?

» I do not reeall clearly but I believe he was sittine down.
256, Q. Didn't you testify that he rolled into the hole after one shot?
A, I did, .




|
|
(¢ 9
o |
|
257. Q2 So that you never examined the body to see whether he was dead or
llnot?
A, I did not inspect the body. I just looked at the body with my eyes
jjfor a 1ittle while,
258, 71, Then you ordered peopls to begin shoveling dirt over him?
A Yes,
259, . How ies it that vou were szure he weg dead?
A I just looked at him from sbove and I did not see him breathins so 1
knew that he was dead.
260, J» You didn't care whether he was dead or not., You fizured that if
you shoveled enough dirt on him he would die anyway. Isn't that so?
Thie ouestion was objected to by the judge advocate on the rround
thet 1t wae arrumentatlve,
The accused made no reply.
The commission announced that the objection wa= sustained,
261, 7. Tho told you that this man that you =snrd these six others killed
that day was Smith?
4, You mean that day?
262, Q. Yes.
A, I heard this from Ajloka.
|63, (s Were you, Ajioka and Yamada ths only people there when Yemada
[kfilled Emith?
A, I do not recall clearly but I belleve there was about one asslstant
KEempedi,
264, . G0 thet Ajloke could have done nothin~ in order to proteet Smith
after vou had ordered Yamada to kill Smith?
This suestion was objected to by the judpe advocste on the ground
that it called Tor the opinion of the witness.
i The accused replied,
The commisaion announced that the objection was sustained,
265, Q. If you hadn't given the orders to kill Smith, Smith wouldn't
|| have been killed that day, would he?
, This question was objected to by the judge advocate on the ground
| that it was irrelevant, immaterial and speculative,
f The accused made no reply.

The commiseion announced that the objection was sustained,

e —
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| {
{266 Qu Vias Smith killed that day because you thought he was an Englishmen?|
|| Ao No, I was ordered by the commanding officer to execute this Enrlish=- |
man Jmith so I relayed this order to Ajioka and sjloke had teken him out, so

I believe everything was carried according to orders.

” « But you didn't tis ~mith before yvou killed him, did you?
. I dld not tie him,

£e ¢ And you didn't Blindfold him?
As I mygaelf did not blindlolsd him,

269, i« Tas he tied or wgs he blindfolded? j_*nf\
A, I believe he vasn't tied but I am not wary sure 4 he yas blindfolded
or not.

270, « 4t lesst you don't remerber whether any rreat preparstions had been|
made to execute him, i=s that ri-ht? ;
s I do

271, « fe was Jjost shot dowm rs he was walking alone?

This question was objected to by judre edvocate on the rround that
counsel was testifying.

'he accused macte no reply.

k!

he commission emnounced that the objection was sustained,

-

2. Je ias the shootinz of Smith unexpoeted as far as vou were conccrned?
This nuestion was objszected to hy the judre advocete on the sround that |
it eslled for the opinion of the witness, wans completely irrelevant and
F » i ¥
immaterial,

The accused made no reply.

T'he commission amnounced that the objection was sustained,

25 pym., adjourned until 9 a.m., tomorrow, !
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United Steates Pacific Tleet,
Commender iarienss,

Guan, !erienee Islands.

W December 17, 1947.

Wednesda:
:

;8
I The commiesion ret et 9 a.r.

i Fresent:

Reer Admire) Arthur G, Robinson, U. 8. Newvy,

[dentenant Colonel Fenry ¥. lloscoc, Cozst Artillery Corpe, United States
IAﬂT’:

Tieutenent Colonel Vietor J. Carberino, Const Artlllery Corps, United
([Stetes Arny, )
: l'ejor Anérew I. Iymen, U, 5. lerine Corps,
i Lieutenent Cormender Jokn S, Cheredes, l'edicel Corps, U. 8. Nawvy, menmber
lend Idieutenent Cormender Joserh A, Fegen, T, 8. Fevy, and

Lieutenent Jemes T, Yenny S, Yevy, judge acvoentes.

Stewart 2., Smitl, yoomen sgs, U, 5. levy, reporter,
The eceused, their counsel, ant the interrreters.

L

£ vroceedinre of the second dey of the trisl wae reed and

I!
|
|
|
| 'he record o
[eprroved.

Mo witnoeces not otheryise conneeted with the triel were nrezent.
Velemara, Yezuo, the witne

ed journed, entered. € WeE WErned

.
I
ibinding, an continued his testimcIy.

g under exerinetion vhen the cormicsion Jlast
P cath rrevicusly teken was gtill

i Reexemined by the judre advocate:

I

1273, (. In December of 1944 wes there enycne other than Ajicka in commend
lof the Gesupen Nermpcitaelf

| lli.. ]FD.

27.. Q. Then you left the Cesupen Fempeitei with Cherlie Smith end Ajioke,
¢i¢ Ajiocks remein vith you until you returned nfter the executioni

This cuestion ves objected to by the accused on tle ground that it was
i leeding.

The jud;e advocete replied.

' The cormission sarnounced thet the objectlon wee not suste ined.

A, Yes,

!
1
!
S




¢t 4

R

hole?
b

M4
Thig question wee objected to by the accused on the ground thet it was T
leading.,

275. Q. Was it you or Ajicka who sent Hayashi and Uemura to look for the
| The judge edvocate withdrer the question,
|

270, G. Who sent Uemura or Hayashi to look for the hole?
| A, I do not recell cleerly but I did not give any order. T just ssked,
| Mihere is the hole?®

. - . |
| Reeross=examined by the accused:

| 277. Q. Isn't it true thet you, es the head of the First Kempeitel Company

in December of 1944, were also in charge of the Gesupan people?

A, They were not under my commend. |
|
I

278, Q. When was it mede a secperate commend?

This question wes objected to by the judge sdvocate on the ground that
it went beyond the scope of the redirect examinetion.

The eccused made no renly.

The commiesion announced thet the objection wes susteined.

279. Q. You testified thet Ajiokes remeinec with you, Isn't it true thet |
| the resson he remeined with you is because you geve him orders to remein with
you?
| 4, I did not give orders for him to stay. ; !

280. Q. You geve orders to him to start out with you, didn't you?
A. TNo.

281 . Then he volunteered to go with you on this execution?

' Thie question wes objected to by the Judge advocate on the ground that |
it went beyond the scope of the redirect examinetion. I

i The eccuzed rerlied.

The cormission arnounced thet the objection wes not susteined,

1

A. FHe @18 not volunteer to go, I relayed the orders of the comranding offi
cer, so he went sccording te the commanding officer's orders.
282, Q. And you never ordered him to leave from the time you left Gesuran

until the time you returned, did you!l
A, T did not give the orders. I did not have the authority to give Ajicka

any orders.

|
[ | 283, Q. Did you heve suthority to give Yamada orders?

' r This question wes objected to by the judge advocete on the ground that
it went beyond the scope of the redirect examinetion.

The sccused made no reply.




The commisslion mnnounced thet the cbjection wes sustained,

284. Q. Did you heve authority to give nnyhndrrbrderz at this execution?
| Ao I 4id not heve any suthorlity to give orders toc any members of the
| detachment, I just relayed the orders of the commending offiecer.

285. Q. Wes it the order of the comranding officer that Ajioks accompeny
you, then?
{&: Tes.

|
‘ 286. Q. So thet Ajicka was not free to do whet he wented but wes under the
| orders of Myszeki thet day, was he?

This question wes objected to by the judpe sdvocete on the ground that
it was vague,

|
|. The accused made nc renly.

‘ The commission announced thet the objection was sustained.
1

:'25?. i\« The only reason, 28 I get it from your testimony, that you were thers
| at 211 wes to see thet the orders of l'iysmzeki were carried out. Is thet right?

| A« Ycs.
| 266, Q. Wes Ajioke under the corrend of 1iyeszeki?

This cuestion wes objected to hy the judpe advocate on the ground that
it was rEnéitinus.

The sceuzed replied.

The commission announced thet the objection wae susteined.
289, (. Did you see thet liymzaki's orders were carried ocut thet dey?
A, Yes, I did.
| 200, Q. Fror whom did Ajioka tale orders et the scene that dey%

This question wes objected to by the judge advocete on the ground that
{ it went beyond the scope of the redirect examinetion,

| The accused made no renly.
The commission announced that the objection was sustained.

291. (. You heve just testified that you h=¢ no suthority to glve ordere to
Ajioke but on the first dey of the trie) you testified thet when you recelv
! en order from ldyaszaki, kiyazaki ordered you to go to the scene and esupervis

| the execution., Do you recell this?
A, I was told to supervise the execution on certain points. OUn these

a points I supervised but in other points I am not eble to give any orders.

292, Q. Then you were ordered to go to the scene and supervise and direct

the execution., Is this truetl
» A, I wes told to supervise the execution so I supervised it and I wes not

ordered to direct the execution.

¥




Heither the judge advocate, the mccused nor the commi sgicon desired ! |

§

further to examine this witness.
The witness made the following stetement:

In regerd to this inclident, Yamedes, Ajioke and mvsclf were all reluctant
in cerrying out this exqigtion. But as we were ordered by the comranding I
officer, I could not refuse. I believe Ajicke end Yemada hed also suffered
in carrying this out for I also suffered vhen I went in front of the commend-
ing officer and received this order. Therefore, I did not right eway carry
this out end I stayed behind as ruch es I could trying to get out of this, I
saw that Ajiocke and Yemede were suffering also from their attitude. Out es
g detechment worlks by the ordere of the commanding officer, vhen crdered to
| earry out the execution they were in e gitustion where they could not heve
| refused. Therefore, I beg that the judgment be cerried on with consideration
of the fect thet we were in a position where we could not help but carry 1t

out.

|

|

| The cormiseion noted thet there wes a preat desl of inadrissible matter
J in the statement of the witness but directed thet the stetement remsin in the
| record end thet it would be glven its proper welght.
|
|

The witness was duly werned and withdrew.
Iscbella Perez Zaefrs, en interpreter, wes introduced and duly sworn.
A witness for the rrosecution entered. .

Counsel Tor the secused requested that the commission bar this witness |
! rrom testifying on the ground thet anything che might say would be hearsay.

The judpe advocate replied.

The cormiesion announced thet the objection wae not susteined.

The witness wae duly sworn.

Exemined by the judge advocate:

1. 4. ©State your neme and residence.
A, Yy neme ie Rite Torgla Smith. I er o resident of Saipan.

The judge edvocate replied.

I |
| 2. Q. If you recognize these accused, tell us who they are.
Il A, I do not recognize any of them.
| 3. Q. During whet period were you @ resident of Pebelthuep Island in the |
r Faleau Islends? E
i Thie question was objected to by the mccused on the gro:nd that it was |
| leading. |
' |
I : |
|
|

The commission announced that the objection wee not susteined.

i A, T lived on Palau from 1905 until 1945.

-
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4. Q. During whet portion of thet time did you live on Pabelthuap Island? !
A, I lived on Bebelthuman ell thet time.

; 5e Q. During the period thet you lived in the Falaus, did you become l
rerried to snyone?
| &, Yea, T was married.

Q. To whom were you married?
merried Cherlie Smith,

=
"
Lo I

7. &. Yhen did you merry Charlie Smith?%
A, I married him in Varch, 1923.

€. Q. During the years of your narriege to Cherlie Smith, did you ever
discuss with him the guestion of the nlace of his birth?
| A« Yes.

Q. 3. Where did he say he hed heen bornt

Thie question wes objected to by the sccused on the pround that it
celled for hearsay.

I The judpe edvecate replied.
The commission announced thet the objection was not sustained.

| A, Yes, he told me where he was bhorn.

E 10. 4. “here did he say he had been borni
4, He told me he was born in liong Fong.

| 11. Q. Do you heve in your possession any femily peper which refers to this
petter of the birth of Charlie Smith?
| 4, Yes, I heve a memorsndum.

12, G. TFrom whom warp thise memorendum received?
Ay The nemorandum ceme from his brother.

12, Q. TWill you please produce that remorandum?
|
The witness produced the remorsndur which wes gubmitted to the accused
and to the commiesion and by the judge advocate offered into evidence, !
The secused objected to the introduetion of this nemorandum into evi-
dence on the ground that the judge sdvocete had feiled to prove thet it was
e genuine document, end read a written objection, eppended, merked "P." ,
|

The judge advocate replied.
The commiseion announced thgt the objection wes not sustained. W&

' There being no further objection, the memorandum of fered by the judge
advocate was so received in evidence, certified copy sppended, marked
"Ey-ibit 1."

An interpreter read "Exhibit 1.%
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! An interpreter reed "Exhibit 1% in Japanese.

114. Q. Do you have in your nossession any other means of identification of

[ynur husbend, Cherlie Smith%
|A. I heve,

|15. Q. What is it%
Jh. I heve his ricture.

1
|
|16. G, W1l you plesse nroduee thet rietured
The ritness produced & nhotograph.
|

117, Q. TVhen wes this nicture takeni
|4, Tn 1939.

The photograph was subrdttec to the accused and to the commission and
by the judge advocate offered in evidence.

The sceuced ohjected to the introduction of this vhotogreph into aviden¢f
on the ground that it was not relevent to rrove the feet of the murder of
| Charlie Smith; it was no evidence of the execution, nor was it any evidence
| of the condition of the victim Charlie Smith st the time of the execution.
| The accused further objected to this rhotograrh being offered tnto evidence
on the ground that it was irrelevent &nd incompetent.

' The judge advocete renlied.

( The commission snnounced that the objection was not sustained.

H There heing no further objectlon, the photograph offcred by the judge
|| edvocete was so received in evidence, appended, marked "Exhibit 2."

The commission then, et 10:15 a.,m., took e recess until 10:30 a.m., &t

| which time it reccnvened. i

Prevent: A1l the members, the judge advocates, the sccused, thelr
econnsel, and the interpreters.
Apchie 1. Haden, junior, yeomen firct class, U, S. Hevy, reporter.

Yo witnesses not ctherwlise econneeted with the trinl were mresent.

Bita Borgis Smith, the witness under examination when the recess was
teken, entered. She wes warned thet the oath previously teken was still

binding, end continued her testimony.
(Examination continued. )

18. Q. When did you last see your husgbend, Cherlie Smith?
| A, In October of 1944,

19. Q. Under what circumstances did you see him at that time?
A He was put in one house ell by himeelf and he was kept under guard. He

ecouldn't go anywhere.




20, Q. How long had he been under guerd?
| A, He was under guerd for a long time.

| 22, Q. Cen you tell us erproximately how long? i
I| 4. Since 1941 he was tel'en and was under guerd until October of 1944.
|
|

22, K. VYhere was the plece of his confinement?
A, It was in & villege called Caresmao.

A, Un Epbelthuap,

24. Q. The lest tire you sew, him, did he resemhle this nicture which has
| been edmitted into evidence? ,
| A+ His features were the seme but he was very thin. .

|
|
‘ 23, 4. On what island was that?
|
I

| 25. Q. Vhen did you leave the islsnd of Babelthusp?
A. On December tenth, 19/4.

I
| 26. Q. 8ince October, 1944, have you ever seen your husbend egein?
! A. Never.

Cross-exemined by the accused:

27. Q. VWhen did you say you were rarried to Cherlie Smith?
A, In March of 1923. .

28, Q. Wes it e big wedding ceremony’ |

I Thie question was objected to by the judpe edvocate on the ground that
| 4t wes irrelevant end irmeterial.
|
[
[

The eccused replied,
The commigsion snnounced that the objection was susteined.

| 29. 4. Who verformed the rarrisge ceremony?
A priest by the name of Father kerino.

30, Q. Dd you pet & marriape certificete from the priest?
{ A. Yees, I did.

| 31, Q. Do you s£till have that?
- | A, Yes, I still have it.

| 32, Q. liow reny children have you as & result of this marriage to Cherlie
| Smith?

This question wes objected to by the judpe a2dvocete on the ground that
it was irrelevant and irmeterial. |

The accused replied. :

The commission announced that the cbjection wes sustained,

\ . 33. Q. This other certificate that you hed which ie said to be signed by
~ Peter Smith. Do you know this Feter Smith?
A. I do not kmow him,
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1 34. Q. You never sew hinm?
A, I never saw him but received letters from him,

35. 4. Were these letters written in English?
{4. They were el1l written in English,

[36. Q. Thie certificate seid to be slgned by Peter Smith. When did you
| receive that?

(A« I do not remember, but shortly after I merried Charlie he had it with
i him,

[37. Q. Did you ever ask hir where he got it?
Ia, Yes, I did, end he told me that it wee frorm his brother.

|?E. S« You said thet your husbend wes mut under guerd from 1941 to 1944.
|Were either of these two neople here (indicetine the accused) puards?
A, I 3id not see those freces,

139. Q. Dic they elso rut you under puard?
|&. No. It wee only ry rusbend.

140. Q. He wes the only one thet wes put under guerd of all “he reople on
|Palau?

This question wrs chjected to by the judpe edvocste on the pround thet
(it wae irrelevent and firetaries]

! The accused mace no reply.

| The commiseion ennovnced thet the objection wae susteined,

(41, §. When they put him under pguerd, did they let you come end see him?
4. At times when the guerds were not rround T snesked in end brought him
Ifood, Wilicrviee T couldn't see him,

42« 4o Do you know when the war sterted?
A. Tn 1941,

43. Q. VYi¢ they put him under guerd before the wer started?
a, lot before the war. lot until the outbres) of the wer with the Jaranese
|nnﬂ Americens,

| .
- |4de  Wo From 1941 to 194/ is & long time. Wee he sicl curing thet time he
vas in confinement?
A, He wae never sick end there were times when people who sew him ssked him
if he were sick and he told them thet he wes el right,
|

45. Q. When you sneeked in to see him, you couldn't sneak in during the
[deytime, could youf

f This question wes objected to by the iudge acvocete on the ground thet

it was irrelevant and immaterial,

The accused withdrew the question,




| 46, Q. The lest time when you sew Smith, your husbend, would ycu have
| recognized him except for the fect thet you hed Tdved with him for e long
| +ime? He didn't look like this ricture, ¢id hel

A, i'e looked exectly like the plcture except that he had lost a lot of
|| weight.
I

|

I

| 27. Q. He hed lost so much veight end was so thin thet unless you had reellbraﬁch
| ¥nown him you couldn't heve recognized him. Ian't that true?

| A, He wae really very thin but I wes able to tell him from the rest.

L6, Q. This plece where they confined him. Wes it Gesupan?

A, lo. I sew hir at Garasmao.

| 9. §. How fer sway from Gesupen is thet?
| A. Tt will probebly teke & verson & full day to get from Garasmeo to Casu- |

| 80. Q. ©So when you ceme there one nirht to this rlece to look for him you
eouldn't find him, Ie thet right?
A, I did not find him,

51, 4. Did you esk any of the other people there whet haprened to him? |
A, Yes, I meked somecne vhet beceme of ny Fusbend end someonc tolé me that!
three soldiers came and took him,

53, Q. When was thir? In 1943 or 1944 or 10417
A. Thi: wee sometime in October of 1944. |

54, . ©Could your husbend epeslk Yoranese!

A, DNo,.

g4, Q. Whet language did he enepk?
| A, Fe kner the English language, Cherorron, Spanish, and the lenguage used
| by the people of Falau.

§5. Q. Did these recple ever tell you wky thay tock your hushend away 1in
Oetober of 19447
A, Yo. I wee never told why Le wes taken away.

i | 56. Q. Did the Jepanese ever tell you they hed ¥illed him?
A-- FD-
i 57, Q. YNobody ever showed you where he wne buried?
A, HNo,

58, K. You testified thet you were married to Charlie Smith., Where were
you married to Cherlie Smithi
| A, We were married in a villepe known as barokyoku.

) 59, Q. You have testified that you were married before a priest., TWes
there eny ceremony at this nlece?
A, Yes, there was a ceremony held.

60. Q. Other than this, wes this merriege reported to e government office?

\ This question was objected to by the judge advocate on the ground that
it was irrelevant and immaterial.
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| |
|
The sccused replied. ‘ ‘
The commission announced that the cbjection wes sustained. i
|

€1, Q. While you were married to Charlie Smith, did you ask him whet his

1!I father's nationality was?
|&. Yes, I did.

62, <. What did he =ay?
A. He smid thet his fether wes an Englishnman.

63, Q. Did you asl ebout his mother?

This guestion was objected to by the judge edvocete on the ground that
it wes irrelevent and imreterial,

i The accused made no reply.
The comrdission announced that the cbjectlion was susteined.

| 6. Q. Uhile ycu were living on Falau, dld you ever eprly for Jarenese
citizenship. .
A, I never did. .

65, . Did you receive thie certificate directly from your husbend?
A. 1y husbend sctually geve it to re and told me to teke very pood cere of

it.

66. w. Did yo: esk for this or did your husband give it to you on his own |
eccord?

T™hie guestion was objected to by the judge advocete on the ground that
it was irrelevent and irmmeterial. :
|

The accused rade no reply.
The corrdssion enncunced thet the objection was sustained.

| 7. Q. Uhen was the lest time you were living together with your husband?
]

A, In 1941.
L 8. Q. Do you know the day and month?
. | A. I do not remember.
I
| é9. Q. VWhen your husbend wes brought eway, were you there et home?

A, I wes not home,

70. Q. "hen did you know that your husband was taken to Gerasmao?

This 1ine of cuectioning wes objected to by the judge advocate on the
ground that it wae irrelevent and immateriel,

The sccused made no reply.

The commission announced that the objectlon wes gsustained.

.*




| 6, Q. And who wes your immediate superior in command ¥
a. It was commending
gaki.

| T® ¥ -

171, Q. You have testified that the Japanese soldiers took your husbend

;rﬂay. Before this time did you run avay to enother ieland?

A. No, we did not go to any other islend, We steyed there at Babelthuap

72. (. How many times did you go to see your husbend vhile he wes confined

| in Gerasmao?
{4, I went to see him three times.
! days there were a lot of bombing reide and

{ the roada.

|
|
|
|
|
H

™hoee times were dangerous. In those
there were soldiers polieing on

The judpe arfvocate A1d not desire to recxarine this witnees.

| and those peonle were at Garsemao. l

-

|
} The commission did not desire to exemine tlis witness. |

The witness seid thet she had nothing further to state,

The witnese wes duly werned and 3 ithdrew.

The commiseion then, et 11:30 a.m., took & recess until 2 p.m., et which

time it reconvened.

counsel, end the interpreters.

Present: All the rembers, the judge advocantes, the accused, their
Stewart R, Srith, yeoman first clase, U. S. Navy, reporter. ‘
|
|

Vo witneseee not otherwise connected with the triel were present.,

A vitness for the prosecution entered end was duly sworn.
Exvamined by the judge advocate:

1., Q. Stete your nsme and former rank.
| 4. Seno, Giichi, former Kempei first 1ieutenant.

2e Q. If you recognize the sccused, tell us their names and former ranks.
A On the left is Warrant Officer Ajioka end to the right of him is

Sergeent Yemeds.
3, (. Did you ever have duty with the Japanese army in the Falau Islands’
A. I dia.

4. Q. Between what dates did you serve in the Falsu Iglands?
A, I went to Falsu on Verch 18, 1944 and served there until Farch 23, 1944

| at which time I arrived at Urage.

What were your duties in December of 19447

5« Q.
i, I hed duty as head of the Speciel Higher Sectlon of the South Seas
Eﬂm’pﬂitﬂi "

officer of the Kempeltedl, lieutenant Colenel Miya=




m., Q. I show you "Exhibit 2% end ask you if you can identify this man?
A, TYee, I do.

|

18, Q. Tho is he?

A, He was en Englishmen, James.
I

|ﬂ. Q. Is that the only name you know this man by?
(A

|record I believe it stated Cherlie Switl:, "so and so" Jemes.
f - o : :

| 'he mccused moved thet this answer be gtricken frorm the record on the
|ground thet it wes heersay.

The judpe ecvecaie renlied.
*he cormigsion ennounced thet the objection wes not gustained.

110, Q. Where 4id you see thi: record thet you just told us about?
A, When T came to Felau the Fempeltcl was et Foror. I saw the record vwhen
the lempeitei wes et loror Island.

l11. 4. 'ret narticuler lind of & record wes it7

Tokyo end this wes anong these revorts thet were sent Lo headquarters in
Tokyo.

12. Q. jihet did these reports covert
| As This was & renort on the eircumstances of the foreigners on Frlau end 21
| locked et this enc found this out,

| 13. &« Vihen was the first timve you sew t'is ren Jemes?
| A, 'hen I wes crdered by the comendine officer to go investigate the
feve’ meors Bt Cersemao in December of 1944, Thet wae the first time I saw

|| James.

§ "
-
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14, 4. Vies this cormanding officer ILieutenznt Colonel lLiyeza
A, Yes.

| 15, . Whet orders did Iieutenant Colonel Viyazeki give you?

| A, Miyageki ordered me es follors: "Staff Officer Yajima of Mvielon
Headquarters wents the Yerpeitai to investigste the actual fecte of the
geveral netives who have escaped from Cerasmeo and alsc the Englishman anc
the Germen end his wife," This Englistmen and the German and his wife were
to he guarded and rrotected by the Fempeitel so I ves crdered by iyezeki to
go to Garcsmeo to {investigete the actuel fact and to bring beck the English=
men and the Germen end hie wife to Gesuren Lempeitei Detschment.

16, Q. Did ldyszeki tell you to teke the Englishmen to the Gesuren Detach-
ment or send the Englishmen to the Gesupan Detechment?
A, I wes ordered BO.

17. Q. After you received these crders, whet did you do?

A, At that time comranding officer told me to bring alony Sergeant ls or
Temamoto end Sergesnt Yamadas end scme assistant Yempeis sg I took glong
Serpeant lajor Tememoto, Sergeent Yamada and two or thraaﬁi

to Garesmao.

a4

T cane to know him from the record thet wes 2t the Fempeitei and in this

| &, The South Sers lemneitel mrkes & remort to the Yempeltei hesdcuerter: in

empeis and went /
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| A, Tes.

L s 2 )

| 18. Q. This Sergeant Yemadas that you took along, ie he the Sergeant Yanada t

pccused in this cesel

19, Q. Whet heppened after you set out?

A. TFirst T contacted the erry unit which wes stationed at Gerasmao, At
this unit there were nctives working so I telked to the comranding officer
and had the netives cooperate, I esked thenm where this Englishmen James was
living end sbout his family.

20. Q. What happened then?

A. Other to asking these natives, there were police of the civil govern=

ment steticned there anc mﬁﬂu sone Japanese were working in the office con=- éhtl
cerning the farming of lends, so from these persons I obtained the living |
condition of the Englishman, James. I left Sergeent fajor Tamamoto and with
Yemede snd cne sseistant Xempel and a netive who wes working et the unit as
our guide, went to the hut where James the Englishmen was living., I saw
this Englishman for the first time when T went to his hut., With this native
ae en interpreter I investigeted to find out whether or not this men wee the
Englishmen, Jemes. Then we brought him to the unit gtetioned at Gerasmeo.
The next dey we brought the Germen and his vife to the seme unit. |

5. Q. Thet did you do with James? |
A, I sent this Englishmen, Jepes, with Sergeant Yemeds and cne assistant
¥empei on a truck to the Gesupen Vempeitei Detechment.

55 (, Anéd in what month of what yeer was this?
A, T+ wee eround 20 December 1944. i

G. After you sent James off in & truck with Yamada, did you ever see

23
him again? -
A, No, I haven't.

24. Q. Do you know what becere of Jemes?

This question was cbjected to by the accused on the groond that it
called for hearsel.

The judpe advocete did not reply.

The commission announced thet the objection was not sustained.

A. I do.

25, | Thoe told you whet happened to Jamese?

E L]

L. The commending officer, liyazekl, told me that he ordered First Lieu-
tenant Nekemura to dispose of him.

Cross-exemined by the sccused:

26. Q. You have testified thet you were the heead of the Special Higher
Seotion of the South Sees Kempeitei. Ilow many men were in this Special

Higher Section?

A. “hen I first arrived at the Scuth Seas Kempeltai the Special Higher
Section was mede up by Werrent Officer Ajioke, Sergeant Major Tamamoto,

Sergeant Tekeheshi and myself, After thet the orgenizetion chenged end

Ajioka went to Gasupen Detachment as the heed of this Gasupen Detachment
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and at the time of the incident, there wes only Sergeant lejor Taramoto,

Serpeant Tekehesghi oand myself.

27. Q. Vhere waes Yamade st this time?
A, Yerade wee vith the Faleu First Detachment or Company.

58. Q. Wo was the commending officer of Yamaca, then?
A. The commending of'ficer of the First Detachment or Company, First Lieu-
tenant Helamura,

59, Q. You heve testified thrt you sew the report of Jemes in the report
made from the Sout! Sees Kempeitzi to the Kempeitei heasdouerters in Tokyo
in regrrd to circumstences of the foreigners. Yhet kind of circumstences
were in this report?

A. T think the nemes were listed under the heacing of the Torelpgnere under
confinement et FPalau.

30. §. PFlemse explain in detell the circumstances when you went to the hut
of Jemes at Garaswmao, .
A. As this heprened nerrly four years ego I do not recell very clearly, [
but whet I recell is thet James wes living alone enc wes living together

with his relstives, The hut wes the sere kind of hut the netives use, with
the floor mede of bemboo. lle hed no particuler nersonsl effects. T #ls0 [
locked into his room but did not find enything, only 2 snell bundle which [
seemed to be his clothing. Therefore, when I sent him back to the Fempeltai
I let him teke thie bundle with him, |
21, W§. fhen you went to the hut of James, was there any puerd ercound therel
A, I do not recrll thet there were pguerds. :

22, §. When you went to the hut of James did you notice enything to meke
you believe thet he wes under confincment?

A. There were no guards s':tioned there but when I talked with the nolice
from the eivil povernwent who were sirticned there he said he had sanother
nrtive wetch over this Znglishren tut when . went baek there I didn't see |
anyone who appeered to be e gusrd. h

The acoused roved that thr-t portion of ‘he enewer beginning with end
following the worce "but when I talked" be striclen from the record on the
ground thet it was heersay.

The judge advocate replied.

The commission directed that the worde be gtricken out.
73, . Did you investigete thls men James? |
A, 1 was ordered by the commending officer to send this Englishman to
the Gasupen Detechment, When I firet sew Jemes I confirmed whether he was |
the Englishmen, James, or not end that is the only time I talked to him, and

efter thet I didn't ask eny more details.

34. Q. Then you only knew that he was the Englishman, James, from the
record you saw which was sent from the South Sees Kempeitai to the head-
guartere in Tokyo!

A, TYes.
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| A, I don't recall cleerly but I believe he hed short rants and wore a
| dirty shirt. And he was very derk by sunburn and at one glance he did not
| lock like en Englishman. |

| Garasmao 2nd you were ordered to go make this investigation and elso teld

—
-
»

B

<

35. Q. VWhen you first saw Jemes, what was Jemes wearing?

36. Q. You testified thet with & netive se an interpreter you found out
whether he wes the Englishmen, James, or not., What wae the language being
spoken?

| &, I am not very good in English but s I was told thet it wes en English-
| man I esked him in English if he wes the English an or not but he did not

answer so I told the netive to esk him #nd the native seid something and 1
found out that he wes James.

37. . When you ment to Jeres' hut, his wife end children were not there?
a. The family was not there. Janes was alone,

32, 4. You have testified hefore thet ¥Yajima of the Division Headquarters
told Commanding Officer liymzaki that several netives hed escaped from

to bring the foreigners beck to the Kempeitai, Do you sctually know about
the fact of these scversl netives escaping from Garasmao?

A, I do. From the investi-etion I found out that two netives conferred
and hed escaped end the whereehouts of the cldest son of James and his wife
was unknown. '

39, . In your investipetion of these persons w' o esceped, did you find
out whether they hed communiceated with Jemes or not?

A, I could not find out whether James and his son were communiesting, but I
there mes some contect between James' son end the netivee who esecaped.

40. Q. Then the resson why Jemes wes confined et the Gssupen Fempeitai
was that it wae feered thet James, too, might escepe. Is that the reason?
A, Jemes' eldest sfon csceped and it was fesred that he might communicete |77
with Jemes end elso it wes feared that Jemes might escape through the help |
of his son. Furthermore, there were rumors by the netives and by other |
perconnel that foreipners were spying end this wes reported to Division |
Headquartere end Division Headousrters hed these foreigners confined because
of suech conditions.

Al., §. If a nrtive esceped, why did it matter?

The entire line of guestioning wes objected to by the judge advocate on
the ground thet it was irrelevent and immeteriel.

The eccused replied,
The cormiesion snnounced thet the objection wee sustained.

42, Q. You said that you were head of the Specis] Higher Section and
Yemade was pert of the Iirst lempcitei Company which was the Nekamure Compeny.
Were you slso part of the Nakamura Company?
A, I wes attached to the Kem@pfitai Headquarteres, )l

43. Q. Then you ceme to Palau, was the Yempeitel under the orders end
command of General Inoue?

A, TWhen I firet came to Palau the South Seas Kempeltel was directly
uwﬂmmhywaﬁﬂﬁﬂufmuhwnﬂwunﬂuﬂulmm.
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il Q. Was it under Incue in December, 19447
A, Vhen I first came to Palau it was directly appointed by imperiel nroclaj
mation but at the time of this incident in December, 1944, I believe it was
a Xempeitai Detachment to the Divielon Headquarters.

wes made?

45, Q. TYou talk about e record of foreigners. Do you know when that recur*
A, Do you mean the document at the time I arrived? !
|

L6. G, The document you testified hed the list of these foreigners on Palap.
A. I arrived et Felau in Varch of 1944 end et this time T saw this. This |

wee a copy of the report sent in to the Fempeitel headquerters in Tokyo and |
I do not know vhen it was mede.

47. 4. You don't know who mede it, either?
A, I do not know. |

LB, Q. Do you know whether there were ever any correctione mede to thet
renort?
A. I do not reeell,

The commission then, at 3:15 p.m., tock a recess until 3:30 p.m., at
which time it reconvened.

Present: A1l the members, the judge sdvocstes, the sccused, their
gounsel, and the interpreters.

Archie I. liaden, junior, yeomen first cless, !'. S. lievy, reporter. [
llo witnesses not otherwise connected with the trisl were precent.

Sano, Giichi, the witnees under exeminstion when the recess wes teken,
entered., le was werned thet the oatl rreviously taken was etill binding, end
contimued his testimony.

. s %
(Crosc=exeminetion continued.)

49. Q. When you sew this reportd, do you know epproximately how mapy nemes |
were on this report?
A. I remember.

50, Q. How many?
A. ‘There were five - one Englishran, one German missicrary end his wife,

and two Spanish missicneries.

51, . When you say that you got orders to the effect thet the Englishmen
was to be protected, do you meen thet he was to be protected from Ameriean
bombings?

A, No,

52, Q. What do ycu meen, thent _
4. At that time the natives and the Japanese living ercund Gerasmec were

gay.ng that the German end the Bnolishmen were ascting to gignal the Ameri-
cen plenee, In other words, Spying. Therefore, the unit that wae stationed |
at Careemeo mede a report to Divielon Headquerters to thie effect and Divli- i
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| 54, G. You seid there were only five nemes on this 1ist of forelgnetrs.

l 53, G. So s to protect ther from the Japenese?

|| #8

| A, No., Just thet they were ecting es sples by gigneling the plene

| sion Feadquerters, in turn, ordered Commending Officer Jiyngeki to heve them
|| interned. Tihen T went to get the Germen there wes e guard with a gun and
| £#ixed beyonet, [Feceuse of this they wanted them under the Fempeitei's cus-

[ tody.

s and 1t
wee & disedventege to the Japenecse forces, so the Division Heedouarters
ordered ther to be rut under the rrotection of the Fempeltel.

the neme of Jemes Sally on thet 1istl
A, I do not recall.

gc., Q. Then it waen't a list of #]11 the forelgners in the Falsu Telands’
A. Tt wos e list of names of the foreigners with whom the Fempeitai deelt.

56, (. Before you went down to pick up this Englichmen, hed you ever seen
an Znplishmen before in Japan or any other nlece?

A. I had.

57, Qs Did this man thet you turned over to Yamede to bring beck = did he
look 1li¥e the Englishmen you hed seen before?

This question wes objected to by the indpe advocete on the grounc that
it wes irrelevent and jrmeteriel.

The eeeused rerlied.

The eormission announcec thet the objection wes gusteined.

58, . What army urit was strtioned there at Gerasmect
A. The name of the unit?

EC r
50, L. 1las.

A, I don't reeell definitely, but 1 think it waa the Eml Undit.

é0. G. Wren you went cown and questioned this man, Jemes, didn't he deny
at first that he mas &n Englishmen?
A. llo, he did not.

1. Q. Did he say he was torn in Hong Yong?

A, JNobody seked ot this time.

62, G, A1l you did wes teke his word that he wes &n Englishman neme
A, Yes.

¢3, Q. VWhen you went there in December of 1944, do you meen thet this man,

Jemes, wae still there in Garasnao?
A. I went to Gerasmeo &nd then T gent the Englishman, James, from Garasmao

to Gasupkn. -

6L. Q. And that wes in December, 1944%
A. I believe it was arcund the twentieth of December, 1944.

43
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| €9, &. Wee this man, Jemes, berefocted when you questicned him?

e : O

65, (. He was living in 2 house at that time?
A, In & native hut.

66, Q. You seid he wes living with somebody eleet
A. T hesrd that they were the relatives of the wife of James.

€7. «. Were they netives?
A, Yes &

66. (. Were they women end children?
A. At the seme hut there were two other native néﬂ end about two hute sway (EHLH
there is enother hut and there ere women snd children there.

A. Yes, he wes. :
70. Q. Is he the only cne that you guestioned that day?

A, VPhen I wee led pest thie hut the women and children were in end Turther
in there wee another hut and there were James end two native men there. "I
questioned the netive who ves in the seme hut with Jemes sbout James.

71 Q. low long did the questioning teke?
A. T juet cuestioned sbcut Jemes and then looked eround the hut so I don't
+hint it teock rore then twenty or thirty minutes.

72. Q. Then, did T understend you right when you say you loeded James on &
truck ond told Yamede to take him to Gasupen?

A. Thet day I believe I tock him elong to the Emi Unit with us and that Jﬁt.
evening or the next day there was e trucl leaving from the Emd Unit so I put
him on the truck end sent him out,

73, L, With whom did you send him?
A, T orcered Yameda to teke him and also =n assistant Kempel.

7h. Q. Vhat orders did you give Yemede?
A, I reesll thset I ordered him to brimg him to the Gasupen Detechment,

75. . You seid you never saw this men Jemes after thet, Is thet right?
A, I heven't seen him since.

76. Q. TWhen did ldyszaki tell you that he had hed Nekamura execute the
Englishman?
A. The latter rart of December, I believe.

77. Q. Did liyeseki tell you that he had ever seen the man that he had

Nakemura dispose of?
A, I recall thet liyezaki went to sce this person while he was confined at

the Gasupen Detachment,

78, Q. But you never went to see him?
A, lo.

79, Q. In your testimony on direct exemination you said that you could not
recal]l certain facte becsuse it wes four years ago. Is that a mistake that

it wos four years ago?
A. T am not mistaken for it ie 1947 now, It was 1947, 1946, 1945, 1944.

That ie the Jepanese system.
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80. Q. Did you ever see the son of James?

, This question was objected to by the judge advocate on the ground thet
it wes irrelevent end immeterial.

The eccused made no reply.

The conmiesion ermounced thet the objectlon wes sustained.

. Q. Do you know whether there were ever any records made to show thet
this man, Jemes, wes disposed of by llakemure?

ﬁ. Thie I éid not hear sbout,
|

Heexemined by the judpe advocale:

s

rt [

lé2. Q. Did you tell Temade to remein et Casupean when ycu geve him instruc-
[tions regerding Smithy
A, I just ordered Yamade to bring James to the Casupan Detechment and

A . 1 5 |
[Commanding Officer liyezaki ordered Yemeda to stey et the Gesupan Detechment. |
|

:EB. G. Do you ¥now whether !diyazeki geve those ordere to Yamede direct or
[through you?
4. I recall thet Liyaszaki told me and I relayed it to Yemads.

4., Q. Weg Sergeant Yameda atteched to the section that you hed charge of?
A, At the time of this investigetion there were myself, Tamemoto end Teka-
lhashi in the Specisl Higher Section. Commanding Officer Miyazakl ordered
!Tnmamotc and ryself to go and 2lso ordered Yarade who was a menber of the
Pirst Detachment to po slong too. So Tekahashi hed to be left behind et the
(headquerters.

#5. (. And you say that in December of 1944 Sergeant Tamede didn't beleng
lto the Speciel Higher Section., Is that correct?
A, TYes. He wes p member of the First Detechmert.

l26. Q. Do you know the name of the assistent Fempei thet went elong with
[Yemade to Gesupeni
P. I believe it was Yamemoto.

I Recross-erxemined by the accused:

i

FS?. Q. You sey thet Yameds belonged to the Iirst lempeitai Compeny. HNaka=-
fmure was the somranding officer of the company, wasn't hel

flA, The commanding officer of the First Detachment or Corpany wes Firet
Ilieutenant Hekemura.

88, Q. When you took Yamsda with you, wac Yemade st the hesdouerters et
that time or at Gasupen?

A, I believe Yemade wes at Gasupen et thet time end I recall thet he wes
first called to the hesdguerters and then sent along.

lg9. Q. TWere the rembers of the Gasupan Detechment under Nakemurae?
A. I recsll that the Gasupan Detachment was under the commend of the First
Detechment or Compeny.

Heexamined by the judge edvocate:
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90. U Do you know, 88 & matter of fact, whom the Gesuren Detechrment ceme
under’

#L. First Iieutenant Nakamurs is under Colonel Miyezeki and the Gesupen
{Detachment wes organized under the First Detachment or Tirst Company and I
'believe this tock plece when heedounertere r oved from Gasupen to Shizui-Sen
inrnund Kovember or December of 194/,

Examined by the commisslion:

9l. G. At the time these incidente took place, was Yemade attached to the
Gepupen Deteachment under direct commend of Ajicka or was he still atteched to
the leedouarters under direct commant of Nakarura?

A, I do not recell clesrly, but I believe he wes =till & rmember of the
Firat Detechment or Company and haé duty at Gasupan.

.'
[
|
.

92. Q. Then when he was at Gasupan, wes he under the direct control of
|Ajicka?

A. The Gasupen Detachment wes not & repular detachment in the sense which
i usuelly used. Commanding Officer Fiymzalki just cmlled it the Gesupsn
|Detachment end had sent personnel there to work, and this is e detechment which
{is sent out from the First Detachment or Compeny.

[93. Q. Vhile Yamede was at Gesupen wes he under the charge of Ajicka?

(A. TVhen Yaemeda hed duty at Gesupen he wes under the cormend of Ajiocka.
Thet is, for example, when Commending Off'icer Mlyageki ordered Yamede to go
itith me to investigate, Yameda would come under my comrand but when I sent him
back to Gesupen with James, Commending Cfficer liymzekl ordered Yamada to stay |
|at Gesupen., He wes under the comrend of Ajicka,

I
|

Nelther the judre advocete, the accused, nor the cormission desired 1
(further to exsmine this witnees.

The witneegs seid that he had nothing further to state.

The witnese wes duly warned and withdrew.

, The commission then, at 4:30 p.m., adjourned until 9 a.r., tomorrow,
| December 18, 1947.
|




IQG. J. Do you know, es a matter of fact, whom the Gesupen Detechment ceme i
‘under? |
A, First Lieutenant lakamure is under Colonel Miyazeki end the Gesupen

|Vetachment wes organized under the First Detachment or First Company and I
|believe this took plsce when heedouarters roved from Gesupen to Shizui=-Can

around November or December of 1944.

Eyxamined by the commission:

9l. (. At the time these incidente took place, wes Yemada attached to the
|Gasupan Detachment under direct commend of Ajiocks or was he still stteched to
the leadouarters under direct command of Nakemura?

A, I do not recell clearly, but I believe he wes still & member of the !
1First Detachment or Company and had duty at Gasupan, ’
92. Q. Then when he wes at Gesupen, wes he under the direet contrecl of
Ajicka?

|E. The Gesupen Detachment wes not a repular detaschment in the sense which
lis ususlly used, Commanding Officer l'iyazaki just called it the Gasupen

\Detechment end had sent personnel there to work, end this is g detechment which

lis spent out from the First Detechment or Compeny.

|

(93. Q. While Yemede wes gt Gesupen wes he under the charge of Ajioka?
(A« VWhen Yameda had duty at Gesupan he was under the commend of Ajioka.
|Thet is, for example, when Commending Officer liyszeki ordered Yamada to go |
jwith me to investipgate, Yamada wow'd come under my comrand but when I sent him
back to Gasupen with James, Commending Officer Niyazaki ordered YTemade to stay
at Cesupen. He was under the comrand of Ajicks. '

Heither the judre advocate, the aceused, nor the commission desired
further to examine this witness,

The witnege seid thet he had nothing further to state.

W

I
( The commission then, st 4:30 p.m., adjourned until 9 a.r,, tomorrow,
December 12, 1947,

The witness was duly werned snd withdrew.
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FOURTH DAY

United States Pecific Fleet, |
Commander MNerienas, |
Guam, Merianes Islands. '
Thursdey, December 18, 1947.

The commiession met at 9:30 e.m.

Present:

Heer Admirsl Arthur G, Robinson, U, S. Mawy,
lieutenant Colonel Henry ¥, Roscoe, Coset Artillery Corps, United Stetes

Army,
ljeutenent Colonel Victor J. Garberino, Corst Artillery Corps, United

States Army,
lajor Andrew I, Lymen, U, 5. larine Corps,
lieutenant Cormmender John S. Cheredes, ledicel Corps, U, S, Navy, memberp

and Ideutenant Comrander Joserh A. Regan, U. 8. Navy, and
1ieutenant Jemes F. Kenny, U, S. Nevy, judge edvocates.
Archie L. Heden, junior, yeoman first class, U. S, Havy, reporter.
The sccused, their counsel, and the internreters.

The record of proceedinge of the third dey of the triesl was read and
enproved.

Mo witnesses not otherwise connected with the triel were present.
A witness for the rrosecution entered and was guly sworn.
Exemined by the judpe acdvocates

1. Q. Etate your name &and former rank.
A, Iwamoto, Herukichi, former superlor rrivete.

2. Q. If you recognize these accused, tell us their nemes and former renks.

A. VWarrant Officer Ajioka and Sergeant Yamada.

3, (. During the month of December, 1944, were you sttached to the forces
of the Imperial Japenese Arny in the TFalau Iglands?
A, Yes, I had duty at the Gesupen Detechment.,

L. @Q. Who wes the officer in charge of the Gesupan Detachment at that
time:
L, Varrant Officer Ajicka.

5, Q. Who were the other members of thet detachment in December of 19447
A. Warrent Officer Ajicke wes the commending officer of this detachment,
Under him there were Sergeent Iemade, Corporel Nekapawa, Uemira end Hayeghi,

6. Q. About that time dld you receive an essignment in connection with

some Trisoners?
A, Yes.

7. Q. From whom did you receive the assignment?
A, Fron Werrent Officer Ajicka.




8. Q. Vhet did Ajioka tell you to do?

A, T wes told by Werrant Officer Ajioka that the Englishman and the Germans
|were coming to the Asahi Villepe Detachment and wes told to go end get them,
So I went by myself sround evening to get them. When I went to the Asehi
Village Detachment the Englishmen end CGermans were there and that night I !
|slept there at that detachment. The next dsy, with the help of en essistant
|Kempei, I guerded the three during the deytime. Arocund evening we put them
| on the truck and took them to Gesupen. With Hayeshi I guarded them for about
| three deys. After thet Werrant Officer Ajicke and I went on a patrol to

| Mizuho Villege. Warrent Officer Ajioka went back to Gasupen right awey. I
'stayed slone and I petrolled this erea for two or three deyes.

9, Q. About whet dete was it that you went to the Asahi Village Detachment]
'A. I forget the date but T believe it wes pest the middle of December.

10. §. On the truck with which yon returned the prisoners from Asahi Village
| Detachment to Gesupen were there any other militery nersonnel besides yourself
|lA, Yes, There wes one essistent Kempei and one Kempel end T believe this
| Eempel was Sergeant Yamade, but I em not sure.

Lll. Q. After you had delivered the rrisoners to the Gasupen Detechment, did
| you have any further duties in conmectlon with them?
L. 1 wes ordered by VWarrant Officer Ajiocka to guard the three.

'12. Q. For how long a period did you guerd them?
A. Two or three days, I recall,

I1.3. Q. During that period, did you learn the neme of the rriscner who was
referred to rs the Englishmen?

A, Yes. The German understood Japanese end he tcld me thet thile person was
an Englishmen and his name wes Smith.

| ground that it was hearsey.

i The accused moved that this enswer be stricken from the record om the
|
t The cormission ennounced that the motion wes not susteined.

| 14. Q. I show you "Exhibit 2" and ask if you recognize 1t%

| A, This wae the Englishman, Smith.

| 15. Q. And is that the ran you trensported from the dsahi Villege Detach-
ment to the Gesupen Detachment in December of 19447
| A, TYes.

| 16. Q. When you returned from this inspection trip, were the prisomers
st1l]l at the Gesupen Detachment?
A. The German end his wife were not there,

17. §. Was Smith there?
A, I do not recall,

18. Q. About whet date did you return to the Gasupan Detachment?
' A, I do not recell the date.

1
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19, Q. After this time did you ever see the body of Smith again?

A, Vhile I was working at the Mizuho Village Detachment, right before the
end of the war, it was the fifteenth of August, 1945, a runner from head=
quarters came to us around four o'clock in the morning and ordered us to
'gather at the former site of the Gasupan Detachment, therefore we went.
(Corporal Nakagawa came to get us and led us to the entrance of the scene.
\From headguarters Commanding Officer Nakamura and about thirty Kempei and
lassistant Kempel came to the scene. We all assembled with Nekamura in command
and after receiving cigarettes we were ordered by Nakamura to dig the graves
so we started digging for the corpses, At this time I went to the grave whers
the Englishman alone was buried and dug it up and after I dug it up I knew it
was the Englishman, The reason I knew it wes the Englishman was that I had
|gone to get him from the Asshi Village Detachuent and I knew his features
{well and, furthermore, the corpse had not deteriorated very much so I knew
{1t was the corpse of the Englishman, Smith,

':.ED. Q. lihat was done with the body of Smith?

‘A, Vie made a stretcher and carried all the corpses to one place and we made
|a fire and cremated the corpses and then we dug & hole and buried the remains,
|

121, Q. During the burisl or during the course of the day, was anything sald
|in regard to the Englishman by either of these sccused?

Ae YNo.

|

122, Q. Didn't Ajioka address the group after the burial?
| This guestion was objected to by the accused om the ground that it waa
'leading. ; |

E The judge advocate replied.

The commission announced that the objection was sustained.

: Cross-examined by the accused:
{23, Q. In the direct examination you mentioned Detachment Commanding Offi-
|cer Nakamura, By this do you mean Captain Nekamurs, Kaszuo?

{A, I do not know his name but he wes detacihment commanding officer. He was
'commanding officer of the Firat Detachment or Company and he was cur com=
|manding officer,

|

I |24, Q. TIs this Nakamura the Nakamura that you met here yesterdsy?
* A, Yes.

25. Qe+ In December, 1944, were you the subordinate of Commeanding Officer
| Nakemurae?
.l.- !“i

26, Q. While you had duty et the Gasupan Detachment you were still a member
of the Nakamura First Detachment, were you not?
!‘ l- !“-

27. Q. You have testified that you went to dig the corpse of this
Englishman, Smith, and you also knew that that perticular corpse was the
corpse of the Englishman, Smith, because it was not deteriorated very much,
Flease explain more specifically about the evidence which you obtained show-
i _ ing that it was the Englishman, Smith,

59

|
|
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|A. This grave was sometting like an air raid shelter, It wes very moist end
Ihis elothes were £till on. e hed on pents which ceme below the ¥nee but the
| eolor hed chenged. Some of the fleeh wes still left on hie fece and on his

body., He wae not very tall en” as the corpse wea not seesttered I knew that he
{wes the Englishmen, Smith,

28, G. Plerse explain the condition of his face when you dug up the corpse.
A. The color was dark end there wes no flesh on the head end only & little
| #1esh was left on the fece so I do not recell clearly &s to this point.

| 20, Q, Tes his fece in the condition vhere you conld identify hir by lock=-
ing et it?
A. DBy loocking only st his fece I eould not jdentify him,

30, . Other than hie pents, were there ony other belongings of cmith dug
| up when you dug up his corpsel

A. ~ There were no belongings dug up but there were some rags which eame out
| of the hele,

31. (. When you sew this did you Vnow thet this belonged to Srdthi
| A, Smith only had rags es hie belonginge end I do not kmow if this rag that
| was dug up belonged to him or not, i

| 32, 4+ The penis whiclh you dug up. Ves it the same panis Smith was weering
while you were guerding himi
A, Yes.

93, 4. Did you examine the beck of the heed of the corpse of the English-
| men, Smith?
| A, T Aup it up but as it smelled bed I dld not go close to it.

3. 4. Was there anyone else wio exanined thie?
A, T telieve there is no one who examined this in deteail.,

. The commission then, st 10:30 e.m., took a receas until 10:45 a.m., at
| which time it reconvened.

, Present: A1l the members, the judge sdvocates, the accueed, their
counsel, and ‘he interpreters.

Stewart R. Smith, yeoman first class, U. S. Mavy, repcrter.
No witnesses not otherwise connected with the trial were presant,

Iwamoto, Harukichi, the witness under examinetion when the recess was |
taken, entered. Fe was warned thet the oath previously teken wee still binds
ing and continued his testimony. |

(Croes-examination continued, )

35. Q. When did you say that you first entered the ermy?
A. I entered the army in Januery, 1942.

36, Q. At the time of this incident what was your rate?
A, Superior private.
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137. Q. How much education hed you hed before you entered the army?
]1. Do you mean school?

38, 4. Yes.
”h. Grade school graduste,

|

h39* ¢. During 211 the tire you were in the arny, vhat kind of duty did you
|have?

lA. Working, mo speciel duty, just maneuvers and such things.

40. Q. Vhen Ajioks told you to guerd these persons, do you recell just what

he told you to do!
lA, I recell thet he seid, "Guard the three."

141. Q. You said thet you were with thew for three deys guarding them., Is
that ripght?

{A. I recall it wee two or three deys.

|

!az. (. Did anybody else help you guerd them?

A, Yes. There was one Superior Privete Hayashi who rotated with me.

43, Q. Where did you Yeep this prisoner?
|A. During the daytime et the eir rsid shelter and st night in the barrecks
|formerly cccupied by the assistent kemped.

bde  a During these two daye thet you guerded them, did Ajicka ever come

lend see them?
A, TYes,

|
iéﬁ. Y. Did Yemede come and see them?
A, Yes.

l46. (. Did either Ajicke or Tameda talk to these peonle’
4, I do not recell.

iAT. ;. TWhen you telked to the German, did you telk 4o him in Japenese?
| A, Yes.

48, Q. Was there just one Germen?
| Ao One Germer end his wife. They were man &nd wife.

|
%ﬁﬁ. Q. And you kept the three of them, the Fnglishman, the German, end his
il wife, a1l in one room.

- Yes.

50, (. OCouldn't the Englishman epeak Japanese?
| A Ho
| - L

|51. Q. What wee this German's name?
A. T de not lnow.

| 52. Q. Do you mean you spoke to a German end guarded him for two deys and

can't remember his name?
A. I did not ask him,

]




|53, Q. But you asked him whet the Englishman's neme wae, is that right?
A, Yes.

5/, . Why did you went to know the Englishman's neme and not the German's |

nema?
A. 1 éid not particularly ask the Englishmen., I hed a Japanese - English
dictionnary and was showing it to the Germen end he told me the Englishman's

. |
|

55, Q. How long ago was thet?
| A. About three yeere agoc. |

: 56, 4. And whet did this Germen tell you the Snplishman's neme wee?

e L4

A, T heard thet this old men was en Englishmen snd his name was Smith,
57. 4. Do you 'now whether Japen wes al war vith Germany at that time?

This question wes objected to by the judge advocate on the ground that
it wes irrelevent end immateriel.

The eccused renlied.
The commission e:snounced thst the objection wes susteined.

58, Q. Do you know whether Japan wes et war rith England?
| A, I did. |

59. &. So thet when the Cermen told you that this other person was an
Englisghman, then the two Germans were releesed, were they?
| Ae That I do not know.

| 60. G. Do you know whether the Japanese killed the German and his wife too?

| €1, Q. This picture thet you identified. When did you first see that

pleture?
I A, You rean when I sew this picture first?

]

| 2. w. Yes, this ricture that you said wes Smith, when did you first see i
I | A. Here.

| 63. 4. It wesn't the picture that Smith hed with him that dey?
| 4. I do not lmow whether he had s picture or not. I waen't shown eny

(| picture.

éL. Q. Can you remember what the color of Smith'e heir wes in this picture

i you seld was Smith this morning?
| A, Hie heir wes kind of red end white.

| 65- I-d.. HD't- hlﬂﬂk 11.1':6 srmﬂ?
A, T do not recell clearly.

66, Q. Do you know what the color of his coat was in the picture?
A, White,

€7. Q. Did Smith have & white coat on those two days you were guarding him}

n.' I believe he was weering a short-sleeved shirt.
0
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68. Q. What color pente did you eay thie person thet you dug up thet day tsq
on? You menticned something ebout the color of his pants hed changed. |
A, They were derk. i
€9. G« Dut you coulf tell it wes the same pants he wore that cey you puarded
him, is that right? .
A, Yes.

170, Q. Could you tell it wes the seme pants he hed on in the ricture you
were shown thie rorning?
A. It wae different from the pentes in the nicture.

171. 4. FVhet kind of pante did the man in the ricture heve on?
A, Thitish pents.

|?2. G. Could you tell from locking at the corpse how long it hsd been
buried?
A. I believe it woes sbout seven months.

|T3. Q. You dug it up in September, 1945, did’;qg?

i.i‘ no- 15 Auﬁuﬂt-

|T4s s Why do you remember the cdete as 15 August?
(A« It wes the dey on which the wer ended so I remember it.

|75. &. So on the very day the war ended linkemurs came arcund and dug up |
| this body?
[ A-s YEﬂ-

76, Q. Vere you not surprised that the body wes so well kept and thet you
could recognize it efter it hed been burled for seven montha?

Thie question was objccted to by the judge advocate on the ground that |
it wes irrelevent and immaterial, |

The accused made no reply.
The commission announced that the cbjection was susteined.
77. Q. When you dug, you seid it was very moist there. You mean that you

| had to dig through mud to get to the body?
A, From this place there was & spring coming up end water was running.

78. K. BSo where you dug wes coral then?
A, DNo. It was dirt.

79. G. What d4id you dig with?
A. Shovel.

B0. Q. Were vou the only one digging?
A. There were sbout three others but I do not recell their nsmes.

|81 Q. How did you know where to dig?
A, At thet time Warrant Officer Kokubo showed me where to dig.

1“'(4
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| A. There were four of us end we roteted and dug end when he ceme out we

| Gasupan.,

| A. Nekemare wesn't at the scene sll the time. e was polng fror one place
| to enother so I did not talk to him.

| e7. &+ The thirty peonle who were digging, were they digging in different

| A. I do not know whet heppened ceven months before,

| 90, Q. Had any of the four neople, besides yourself, guerded Smith when he

| found hie body. Is that right?
| A Yes.

| 95. Q. Do you know how old Smith was when you were guarding him?

o

82, Q. Were you the first cne of the thiree diggers to discover the body:
A, I believe we roteted and dug and I dug on the second rotetion. '

83. Q. But you don't dnow whether your shovel wes the first one to come
acroes this Smith?
A, T recall that when the others dug the corpse eterted showing.

8/. 9. ©So vhen the corpse started to chow, who was it who ssid, "This is
Smith's body"?

This question was cbjected to by the judge advocate on the ground that
counsel was misquoting the witness.

The eccused renlied.
I

85. Q. As soon es the corpse bepen to show, d4id you sey, "This is Smith's !

body"? |

The cormission ennounced that the objection was susteined.

said emong ourselves that this is the corpee of the Englishman vho wee et

8€. Q. Did Nekemurs agree with you that it was the corpse of the Englishman?

spots?
ﬁ-i IE-

EE. L. OF the four peonle who were digging, hed eny of them buried this
Enplishmen?
A, FVhen we finlshed the work everybody buried him,

B9, (. You reid four of you were dipging in this one place. lNow, did you
or any of the other three vho were cigging with you bury Smith some seven
months ego?

was at Gasupan?
A. Ho.

91, (. So then you were the only one that could recognize Smith when you

92, Q. Everybody else took your word for it thet it was Smith's body. Is
that right?
A, TYes,

93. Q. When you came mcross thie body, did you notice if all his teeth
were in his head?

A, I do not recell,

94. Q. Do you recall if when you puarded Smith he had any teeth or not?
A. T recall that he had teath,

A, I believe he wae past sixty.
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96, (. Did you 1ift the body or the corpee out of the hole?
A, We 211 lifted him up.

97. (. Vhen you lifted hir up, did his elothes cling to the body?
A, Yes,

98, (. Dié the shoes stey on his feet?
L. He wes not weerring shoes.

00, (. Could you tell by looking at the corpse how this Englishmen hed
diedl
A, I could not tell by locking et the corpse.

100. . VY4¢ enybody exarmine the corpse to see how the Englishman was killed?
A, lobody inspected. '

100, Q. Did enybody lock to see or did you notice whether the body was 211
bleck and blue £e if he had been bruised from being besten?
4, There?

102. . On the body of the corpse:
A. I d4id not notice,

102. G. You can't remermber whether the body locked ee if it had been beaten |
up before it wes buried?

A, liobody beest him et Gosupen.

10/, Q. Wes this corpse buried in 2 wooden box? |
A. Vo,

105, Q. Of the thirty people thet were there, you were the only cne that
recognized that it was Smith's body?

This cuestion wee objected to by the judge acvocate cn the ground that
i1t celled for the opinion of the witness.

The accused did not reply.
The comrission ermounced that the cbjection was sustelined.
Reesamined by the judge advocate:
106. Q. You have steted you were & member of the Casupen Detachment. Is
that right?
A, Yes.

107. . And who was the officer in charge of that detechrment?
A. TWarrant Officer Ajicka.

Recross-examined by the sccused:
108. 4. During the time you were in the ermy, did you ever do clericel workf

This guestion was objected to by the judge advocete on the ground that
it went beyond the scope of the redirect examination.

The accused replied.
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The commission announced that the cbjection was sustained. ' {

109, Q. Do you uanderstand enything ebout the seesipnment of rersonnel end the
lauthority end responsibllity of commend? |

| This question wes objected to by the judge advocete on the ground that
I it was jrrelevant end immeterial.

: The accused made no reply.

|
rllﬂ. Q. Why did you say on direct examinstion thet Nakamurae was your com=
Jmanding officer end now you sey thet Ajicka wes the conmending officer?

A, Nekepura is the commending officer of the First Detachnent or Company
' gnd under this the Gasupen Detachment wes established. And the First Detech-
\ment or Compeny was at headquarters and T was sent to the Gasupan Detechment
| o carry on duty there.

The commission arnounced that the objection wes sustained.

(111, Q. When were you gent from hesdquarters to Gasupani

|A. At first headquarters and the First Detachment or First Company were

| situsted at Gesupen but they nmoved to Shisuizen. At thet time this Gesupan ]
Jﬂetachnant was left here and I was left here to work at the Gasupan Detach- ¢E”zh

(| ment.

l

rllz. Q. Did Ajicka ever tell you thet he wes the cormanding officer?
A. Tes.

|

‘-113. Q. When did he tell you that?
| A When the headcuarters geparated from the detachment.

|l 114, Q. TWhen the Gasupen Detachment wee esteblished, wes it still under the
! #irst Detachment under lakamure?
L did not know at thet time whether it was the command of Nekamura or

(| the comranding officer, Viymzekl.

! 115, Q. To what unit did Warrant Officer Ajicka belong?
' A, At first Ajioke was a nember of the Special Higher Section and when the

| headquerters and First Detachment moved to Shisuizen I believe Ajicks wes
| left as the heed of the CGmsupen Detachment.

116. Q. You heve testified pefore that this Gesupen Detachment wes sent out

from the First Detachrent or Compan). Is this correct?
A. I seid before that I do not know whether the Gasupen Detachment wes
under the command of Nekemure or Miyazaki.

117. G, That is what you esid to my ocuestion but I wes talking about your

anewer to Commander Carlson's guestion.
f A. I was & member of the Nakarura Unit end I wes myself left at Gasupan.

138. Q. Was it Warrent Officer Ajicke oF Captein Nakemura who kept your
gervice record and your personal records?
A. I do not recell.

| ; Neither the judge advocate, the sccused nor the commiseion desired to
further examine this witness. )
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-‘ The witness seid that he bad nothing further to stete.

The witness wes duly werned and withdrew.

|
| The conmission then, at 11:30 a,m,, took & recess until 2 p.m., et which
| time it reconvened.

|

. Present: All the members, the judge sdvocetes, the accused, their
counsel, rnd the ‘nternreters.

| Archie 1. Haden, junior, yeomen firet class, U. S, Navy, reporter.

i llo witnesses not otherwmise connected with the triel vere nresent.
A witness for the Frosecution entered snd was duly eworn. |
Evprined by the judpge advocate:

. «. ©State your neme encd former rank.
Nelapave, Telkeo, lempel corporal.

|-

2s se If you recognize the sccused, tell ue their normes and former ranks.
A, On this side ie Feed of Detechment lerrent Officer Ajicka, 1iseo, and
on the other side is Fempel Sergeent Yemede, Fiyoshi.

3., . Did you ever heve duty in the Fpleu Iglends?
A, Tes,
L. 1, Between whet dates did you serve there?

K- T arrived et falau on 26 Decerber 1943 and hed duty there until the end |
of the wer when T wes demobillzed.

5. 4. In December of 1044, whet outfit were you attached to?
A. South See Yempeitel First Detachment or First Company.

| 6. <. And in Decermber of 1944, where in the Peleu Islands were you stetionedt?
| 4, Axionsu which is on Arakebesen Islend.

| T 4e I show you "Exhibit oh and asl you if you can tell us of whom this |

i | is 2 picture?
N | A, Yes, I knowm.
! 8. Q. Who is heil
| Ay Cherlie Smith. l
a, 4, TWhere did you flrst sece Charlie Smith?
| 4, At Gasupen Detachment,
10. Q. How did you happen to be at the Gesupen Detachment?
A. Gasupan Detachment wee called e detachment but actually there was no
| work so £11 the sick persons were sent there. I was sick and I was sent to
| Gesupen and Nemstome went back to headquarters when I care to Gasupen.
11, Q. Was en officer in charge of the detachment?
A A, ‘There was no officer.
: £3
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| 12. @« Wes Ajiocka st the Gasupan Detachment?

This guestion wes objected to by the eccused cn the ground that it wae

The judre edvocate withdrew the guestion.

| 13, Q. Vee there any warrant officer in cherge of the Gasupan Detachment?

A, Yes, there wes,

| 14.. 4. Vho wae that?

A, Ajiocka, l=so.

15, Q. Iz thet the Ajioka thet you just identified in this courtroom?
A, Yas=,

16, Q. Tell us what you Y¥now about the man thet you have identified es

Cherlie Smith®
A, That do you went me to explain?

17. . Vhen did Charlie Smith errive st the Gesupan Detachment?
A, As I was in bed I do not know when he ceme to Gasupan,

18. (. Do you know whet month he got there?
A, T believe he came after I went there but I do not know who brought him

there or when he came,

15, Q. Do you know how long ke remained et Gasupan?
4, Do you meen Cherlie Smith?

20, Q. Yee, Charlie Smith,
A. About one week or ten days.

21, &. And where wes he kept while he wes at the Gesunen Detachment?
He wes in the barracks which was formerly occupled by the assistant

)
. L8

Kempel.

22. U+ VWas he kept under guerd?
A, I do not know.

23, Q. Did you ever receive any orders from anyone concerning the digging

of & hole?
A, Yes.

24. 4. Who gave you the orders:
A. Ajicka.

25, W. What did he tell you?
'y I was not ordered to go dig & hole but es I wes sick I went to report

another prisoner were there, Haysshi had e shovel, Uemura had en eir gun
and the prisoner hed & hoe. Ajicka told me that as long es they were going
to dig e hole behind the Sumide Unit, "You go there and see the place."

The accused moved that the answer be stricken from the record on the
ground that it was irrelevent end immaterial,
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{ Ac I wes told to go and see the hn{;. Hayashi hed the shovel, Uemurs had
oe, 80 we all went behind the Sumida S

The judge advocate replied,
The commiseion snnounced that the motion wes not susteained.
26. Q. Whet haprened after you received these orders?

the cir gun rnd the rrisoner hed the
Unit into the jungle and I went with them elso end I told them when I got
there to dig & suiteble hole end then go out anéd shoot eome pipeons. After
I told them this T went to the Sumide Unit for sick cell end then I ceme

back.

27. 4. When Ajioka epoke to you of this hole did he use the word "hole"
or éid he use the word "grave"?

This question wea objected to by the mceused on the ground thet it was
leading, |

The judpe advoeate withdrew the guestion,

28. Q. When Ajioka told you ebout the hole, what worddid he use to des- jaf;

eribe it?
A, He eaid, "They are going to dig a hole so you go and see the hole.™

2%, Q. Vhen you told these men to dig a "sultable hole"™ what did you mean?
4. When I wea told to go end see the hole I was not told what it was fer.
We used to dig holes for ermunition and elso used to dig holes for sham
battlee, I elsoc heard thet the executive officer of headouerters recelived
some armunition and there wes some armunition neer the place for the hole, a9
I thought it was for the empunition, therefore I told them to dig e suitable
hole and merk it, We did not lmow the size of the emmunition so I thought
that when the ammunition ceme we could make it lerger. Ly mein cbject was
to heve ther shoot the pigeone so I sald so,

30, G. Did you see the hole after it was dug?
A, I do not ¥now anything at all about the hole.

31, (. In relation to the time when the hole wes dug, did you ever see
Charlie Smith apein?

This question wes objected to by the accused on the ground that it was
“Eguﬂ ™

The judge edvocate withdrew the question.

32, Q. After you had gone out into the jungle for the purpose of super-
vising this hole digging, did you return to Gasupan?
A. I did not supervise the hole digging.

33, Q. After you left the men who were digging the hole, did you return to
Gasupan?

A, TUemura just said that, "We will make & hole here" and I eaid, "It was
ell right", end I left for the Sumida Unit whieh wes ebout two hundred mete
from there for sick eall and then I returned to Gasupan. rr




| 40. 4. Did you ever see Smith again esfter you sew hir walking down the road
| with Ajioke, Nekemura, and Yemede?
I Ao No.

[| A Do you reen that he wes golng to be freed?

)
-
-

B

I

| 34. Q. Where was Charlie S-ith when ycu returned to Gesupen?

!A. I do not remember but, during the deytire, usuelly the prisoners were in
| the air raid shelter with Ajioke, Yemada, and an essistant Kempei but on thst
| éay Yameda was out on another job so he wasn't there and I do not know how he
| mas that day.

35. &« VWhen did you next see Charlie Smith?

A. The next dey I went to sick cell egain end the dey efter that Comranding
Cfficer Nekamura ceme over and ssid that e was golng to be sent home end at
the time I sew him sgein.

36, 4. Did Nakamure say this to you?

E 3”* ‘-.\!t YE$'
| A. He seid 1t to re at the relley.

38, Q. And after Nekearura eaid this to you, where did you see Cherlie Smith}
A, There wes a road next to the eair reid shelter end I gaw Nokemurs, Ajiockaj}
Yamade, and Smith going down this roed.

9. &. Vas there anyone else with them?
A. VYther than thie 7 do not recell,

Crose-examined by the accused!

|
41, 4. Do you ¥now how long Smith had been in confinement when you first sapy

| this Smith et Gesupen?
| A, I do not ¥now, I just think he wes there sbout & week,

| 42, Q. Did you ever see this plcture, which you identified, at CGasupen or

on the Palsu Islande? '
A, VNo, |

Il 43. 4. Do you know if the nicture wes taken on the Falau Islands? |

A, I do not know,

Li. Q. When you saw Smith go with Nekemurs, Ajicka, end Yamads that day,
did you think he wes going home?
A. Yes.

45. Q. You heve testified thet you received orders ss to digging of this
hole, given by Ajioka. Is thie correct?
A. It is.

L6, Q. The order for digging of the hole, wasn't it you who enswered the
nhone from the headquarters telling the Gesupan Unit to dig the hole?

A. I did not recelve an order to dig e hole from Ajiocka. I was just told
to go see the hole and furthermore I did not answer a phone call from the
headouarters.
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|

|£?. . You testified thrt you saw Nelemura, Ajicks, Yemede and Smith on the
lroed in front of the eir reid shelter., Did you hear anything said between
Ajicks mnd lekamura at this time?

(A, I did not hear enything becruse I saw them from the gelley which wes
labout thirty or forty metere from the place.

lAE. 4. Vhen Smit: left, did he have any pgeer? :
il. T believe he hed a dirty bag something like the ones the natives usuelly
ﬂcarrieﬁ thelr betel mute they chewed in.

449. G. Do you know what wes inside of the beg?
A, No.

The judge advocate did not desire to reexamine this witness.

The cormission did not desire to exemine this witness,

The witness mace the folleowing stetement:

It is regerding the hole. I did not receive any order to dig the hole. |
I think proba'ly Heyesehi and Uemure received this order. The resscn is that
l1f I had received this order or onswered the telephone cell I would have
{instructed the perscons in what kind of hole to éig at the scene, but I do not |
|recell their piving eny kind of instructions.

|
| The witness was duly werned and w'thdrew,
I AT
A witnese for the rrosecution entered end was duly sworn.

Examined by the judye acfvocate:

i1, l. Stete your neme end address,
A, Uemurs, Senichi, Jie-Yen, Shime-Cun, Shijime-lure,
1
|
12, . If you recognisze these accused tell us their nemes and former ranks. |
A, Tierrent Officer Ajicka end Sergeent Yemede. ,
. i
3. Q. Did you ever live in the Pelau Ielands?
» les.
I . Q. When did you live there?

A., TFror 1936 until the end of the war.

5, (. In December of 1944 just exactly vhere in the Falsu Islends did you |

live?
L. I wes living in my home neer the Gesupen Yempeitei Detachment agd I was %?7&\
working et the Gasupan Kempeitei Detachment.

6. 4. I show you "Exhibit 2" and esk if you can tell who it ie?
[ P. Yes, he is the Englishman,

7. Q. Do you know his name?
A. I do not know his name,

8. ), Where did you see this Englishmen?
A A, At the Gasupen Detachment.

|
!

o
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Do you remenber the month and yeer in vhich you sew hims
believe it wee around Dac&hbar of 1944

[}
)

-
HO

IEID. Q. Do you ¥now how long this Englishman was st the Gesupan Kempeitai?
| A, I usually went out fishing and getting vegetebles end was not at the
||ﬁetﬂchrent most of the tirme and I do not know when he came to the detechment,
!11 d. After you leerned that he wes at the detachment, how meny deys did |
|he remein there?
|A. I usually went out fishing end getting vepetables and did not stay at the
ldutacbnent but T think he steyed only sbout four or five days.

!IE. Qs Thile this Englishman was at the Gasupan Detachment, were you given

| eny instructions concerning digging e hole?

|A., I do not recall thet T directly received en order for digging a hole, bui
| in regard to digging the hcle I went along. |

'13. §. Tell us what you know sbout this hole digging.

| A, The people who went were Corpore! Nalagewa, Superior Frivete Hayeshi,

| end the priscner and I were mede to go elong too. I had lunch end I was gol
| to shoot the pigeons end I was made to go slong too.

I
| 14. §. This prisoner that yvou say went along. Tins it the Epglishman? I
Il. No. He wes not the Englishmean, I believe he wae Korean, '
15. Q. You say you were mede to go slong. Who made you go along?

A, T do not remember who told me to go elong. I forgot.

|

|
;Ilﬁ. Q. Were you told whet this hole wes to be used for?
| A, T never heerd such a thing.

l 17. Q. Were you tolé how deep the hole was to be end how wide it waes to be?
| Ae  No.

1. {. Who wes given the order to dig this hole, if you know? |

This question was objected to by the scoused on the ground that it
called for heareay.

The judge advoeate replied.
I The commdssion ennounced thet the objection was not sustained.
A. Vo, I do not know,

19, Q. Did you go along on this hole digging expedition?
A, Yes, I presume that Superior Privete Heymshi told me to go elong.

20. Q. Tell us sbout that.
A, Hayashi, myself, end the prisoner rotated and dug the hole and between

timee I went out to shoot pigeons.

21, Q. How big wes the hole?
A, (The witness indiceted with his hands & space about one yard in width,
one yard in depth, and six feet in length.)
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| A, I believe the gesr wes at the entrance of the barracke where the English

! 30, Q. How many of you left with the Englishman?

22. Q. After you had dug this hole, did you report back to anyone that it
had been dug? .
A, After we finished digging the hole I went along the edpe of the jungle

| vith my gun and I came beck ebout evening so I do not know enything about the
| report.

23. Q. Did you, yourself, report to enyone?
h- Hﬂ'-

2,. Q. After this hole wee dug, vwhen did you last see the Englishman?®
A, The next morning.

25, Q. Tell us about that,
A, Do you mean when they went together?

26, Q. Yes.

A, That dey, from the headcuerters, the cormanding officer of the First
Detachment came with hie orderly. This commending officer of the Tirst De-
technent, the orderly, Ajioka, Yamede, and the Englishmen, end I who brought
the Englishman's beg of gear elong.

27. G. TWho tclé you to bring the Englishmen's gear along?
A. That I was told by Ajiocks.

28. Q. That did Ajicke tell you? |
A, FHe seid, "Do you know where the hole wee dug yeeterdayi" I said, "Yes,"|
and he caid, "Bring thie geer end go to the hole."

20, Q. Vhere did you pick up the geart®

AR WaE.

A, Dlekamure, Nekamure's crderly, Ajicka, Yamada, and myself,

31, 4. How about the Englishman?
A. Yes, he went along.

32. Q. Vhat happened then%

A, After we came to cne plece in the jungle I was asked, "Where is the
hole?" But the dey when we dug the hole I went to shoot the pigeons so 1 was
not sure where the hole was end I said, "I will first go end find the hole."
So I went out to find the hole,

33. Q. Who essked you where the hole wes?
A, Ajicks,

34, Q. Did you volunteer to go look for the hole or were you ordered to E“’cfh*;

Thie question was cobjected to by the mccused on the ground thet it wes
leading and double.

The judge advocete withdrew the guestion.
35, Q. Whose i1dea was it thet you go lock for the hole?

A, The reeson I was made to go with this gear wes that I wae to lead them
to this hole, but I was nct sure that I could lead them to thie place for
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!nhan we dug the hole I went to shoot the rigeons and I did not know where the 1
entrance wes. Therefore, I said thet I would first go snd look for the hole.

|36, Q. Did you look for the hole?
|A, Yes, I did. I couldn't find the hole beccuse the position of the hole
| was different from the rosd we went into and I looked for the hole for ebout

an hour,

! The commiesion then, &t 3:15 p.m., took a recess until 3:30 p.rm., at
!Inhich time it reconvened.

Present: A1l the members, the judge edvocates, the accused, their
| counsel, and the interpreters,

I Stewert R, Smith, yeomen first q@ks, u, S, Nevy, reporter. lf’ﬁz_
W ]
Mo witnesseg not otherwise connected with the triel were present.

Uermra, Zenichi, the witness under examination when the recess wes teken
entered. He wes vernsd thet the ooth previcusly teken wes still binding, and
continued his testimony.

(Direct-exeminetion eontinued,)

osseseions of the Englishman?
. I left it where everybody wes weiting.

I
|
| 37. Q. Vhen you left to go lock for thie hole, what did you do with the
| P
|.L
| 38. Q. Vhen you eey where everybody was waiting, who was there? . |
l A, A1) the other fellows who were with re, except myself. .
| 29, Q. Did you find the hole?
| A, No, I couldn't find the hole and as this jung vas very dense I got
| 1ost, I did not know vhere the entrance wes and I .t lost and 1t took lots

of time end I thought I heard someone cell, so I went in that direction.

-

40. Q. Whom did you hear cell?

| &, I balieve it was the voice of Yamsda.
|
| 41. Q. What wes he celling?
A. FHe wes calling, "Uemure, Uenura!"
| .
. 42. Q. About how long did you spend searching for this hole? :
A, T think I took about one hour, '
43. Q. After you heard Yamede calling you, did you rejoin the party?
A. T wes hunting for this hole through the jungle and when I ceme cut of
the jungle I wee perspiring end I wes scolded by Vierrent Officer Ajicka, I
felt discouraged end my feelinge were unsettled.
i ; The sccused moved that this enswer be stricken out on the ground that it
! | was not responsive.
} The commission directed that thet portion of the enswer following and
| including the words, "when I ceme cut of the jungle I was perspiring" be a;u;
! stricken out e
F s & - L]
L
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44» Q. When you rejoined this perty, how reny people were there? t
A, Verrant Officer Ajicke, First Lieutenant Nekamura, hies orderly and Yamada.

45. Q. Ween't this Englishman there?
A, To. |

46. Q. Do you know what beceme of the Englishman?
hi HD.

| ? 47« Q. Heve you ever seen the Englishman since that day?
| 4« No.

Crosg-examined by the accused:
48. Q. lad you ever seen an Englishmen before you saw this person st Cesu- |
! A. o,

| 49. G. Who told wou, then, thet he was en Englishrnen?
Il A, I do not recall from whom I heard it,

{ 50, Q. D414 he look different from the other netivee theref
| A, Yes.

Neither the judpe edvocete, the mccused nor the commisslon desired to
| further examine this witnees.

' The witness said thet he had nothing further to stete, b

The witnees was duly werned and withdrew.
E The judpe advocste requested that the comrission adjourn until © a.n.,
| tomorron, Friday, Decenmber 19, 1947, because the preosecution's lest witness,

:Gunrﬂnder E. L. Ogden, mould not be evailsble until that time,

The request of the judge advocate wes granted.

, The comrdssion then, ot 4 p.m., adjourned until 9 a,m,, tomorrow, Friday,
[| Decenber 19, 1947,
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09, Q. Is it true thet these two confessions which are offered into evidence |
mere mede by Ajicke end Yamads under the excitement of prosecution in & pending
trial?

i, They were rmede rending prosecution,

0. Q. Vhen did you receive these papers from your lialson office in Tokyo?
A, I do not know the exnct dete without reference to our office files.

21, <. %ere they received on the same day rs you interrogeted these two
mceused?
HA They were received some time prior to thet dete,

22, 4. Fow many deys prior would you say?
A, I am uneble to answer that.

(l
-FH. 4. You interrogeted the accused cn December 9th. Is that true?
F. Thet is correct.

_EA. Q. Do you ¥now when they were served with the cherges and speci”icetions”
. I know that they had not been served et the time I took the statements.

25, §. Jou do know thet they were served on the same day, don't you?
A, I don't ¥mow., I hed nothing to do with the serving of the charges and
lepecificetions,

26, (. Who weas the tranelator?
A, Frederick Sevory.

27. 4. Is he evailable Tor questioning?
!1. He is,

28, 4. When the transletor translated theee documents, ‘sn't it true that
Wy, Sevory read only the English translation to Ajiocke?

A, That is true but et the seme time the sccused was holding the original
Wenanese stetement.

. (. DBut the accused doesn't understend Inglish, does he?
A, The trensletion wes resd to the accuced in Japenese.

30. &. 8o in the cese of Yameds the transletion thet was read to Yemada was ﬁf¥[
the English trensletion of it7 S

A, The translator read the Ernglish trensletion but he reed it in Jepenese.
|
31. Q. Were you present when the originsl confesslons were obtained?
A, They were obteined in Jepen. I was not present.

1392, Q. Were these original stetements ever signed by the two affisnts in
‘your nresence?

A, The original Japenese stetements were not signed by the accused 1n my
épreaenue.

133. Q. Didn't Ajicka object to signing this confeseion because he didn't
understend Engligh?

A. No objection was mede to the signing of these verifications by either
of the accused. They were entirely voluntary.

L~




134. Q. Do you kner whether these crigina) confersirne were obteined by

| reasons of gquestioning of either cne of thece affiants by an officer while they

| were confined in Sugemo?
A, I only know whet the sccused told me regerding this matter.
|
35, (. Did the mccused sey that they were obteined in thet way?
|A. The secused steted thet they were interroreted by sn offlcer end were

| told to write a eteterent regerding the matters which they had been questioned

| ebout. They told re thet these stetemente were mece by them in Jepan volun-
tarily.

36, Q. Didn't both Ajicka and Yameda say thet the officers thet guestioned
|| them et Sugemo also told them thet it would go essier with them if they did
ii:ign these statements?

|4« They did not.

137, Q. You seid that you questioned ur interrogated thenm, Did you caution
| them before you questioned and interrogeted them?

J'."i 1 did not.
1
28, 4. You didn't ceution end wern the effiants thet eny statements mede
Ifhy therm would be used egainst them?

i i S : i :
i Thie question wes cbjected to by the judpe advocete on the ground that
| it wes irrelevant and immeterial,

The accused mede no reply.

™. comrdssion annovneced that the ohjection was sueteined.

20, L. vou inform Ajicke or Yamade thet they were not cblipged to say
anything w. .se they cesired to do o and if they did rey enything it ~ould
be teken down in writing end used ereinst them in any future triell

This question wes objected to by the judge edvocate on the ground thet
it was irrelevent end immeterdsl.

The nceused did not reply.

I The commiseion announced that the objection wes sustai-ad.

L0. Q. But didn't you inform them before they mede these statements and
| give them cleerly to understand that they hed nothing to hope from any

promise of favor, nothing to feer from any threat which mey heve been held
out to them, to induce them to make any admiseion or confession of guilt?

This question wes objected to by the judge advocate on the ground that
it was irrelevent and irmeteriel.

The adcused mede no reply.

The commission announced thet the objection was susteined.

41, 4, Did this examination and interrogation partake of the nature of a

cross-examination?
A. My interrogetion wag limited to heving the accused verify the truth of
the nrevious statemente, There wes no crosc-examinetion,
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42. Q. Vhet about the examination end tnterrcopetion in Sugamo Frison? Do
you know about that?
‘A, I do not know.

43. 4. Do you know whether these two asccused, Ajicke and Yamade, ever hed
counsel while they were in Sugamo Prison?

i This question wes objected to by the judge edvocete on the ground thet
it was irrelevent end immeterial.

The accused made no reply.

| The commiseion announced that the objection was gustained.

'44. Q. Do you know whether they hac counsel when you interviewed them here
| et the stockade?
A, I do not know.

|
!45. i« Wes counsel present et the time you hed them sign these confessions?
| &. lo defense counsel wes present.

|
f
l 26, Q. Tes Ajicke exmmined epert from Yemadal
!!&. He was.
|

ia?. Q. When Ajicka and Yamada were examined, isn't it true that they were
||civilifns?

| A, I understend that they were derobilized militery personnel. [

I

i 48, Q. Tou don't know who was precent when these criginal documents were
| eigned et Sugamo Prison, do you?

| A. I do not know,

49. Q. You don't know how long they were held in confinement before they
gigned ther st Sugamo?
A. I do not know.

50, Q. Before you asked ther to gign these confessions, did you inform them
that they were involved to such an extent that cherges were going to be pre-
ferred arainst them®

This question wes objected to by the jrdge edvocate on the ground thet
it wee irrelevant and immeterial.

The sccused mede no reply.
The commission enmounced that the objection was susteined.

61. Q. Had the charges and specificaticns already been prepered ageinst
Ajicka and Yemeda before you asked them to sign these confessions?

This question was objected to by the judge advocate on the ground that
it was irrelevant and immaterial,

The accused replied.

The commission announced thet the cbjection was sustained. i
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Cormender lartin E, Cerlson, e councel for the eccused, rede the follow-
|ling objectlon tc the introduction of the documente in evidence by the judge
[ladvocate: .

” The accused objects to the introduction ¢” these two docurents intio evi- |
“ﬁance on the ground thet they were not obtained, nor has there been any showing
FbF tla_rraﬂeﬂution thet they were cbtained, in eccordence with due process of |
llew. We hold, therefore, that these two stetements mere not made voluntarily
rhy either Yamade or Ajicka, The prosecution has not shown this by this wit-

ness, This witness can only testify as to whet he did on December 9th. The

llorigine) stetements which were signed by the eeccused Yrmeda and Ajioka were

lmode at Sugemo Prison, not in the rresence of this witness. He knows nothing
llof what tock nlece up there end he cen not testify zs to what tock place vhen
Lthc originel confecsicons were mede there, ihat the prosecution is attempting |
lto prove here is simply that this witness, by whet he did on December 9th, 5
1947, inecrporated into the stetements which he had Ajiocke end Iapede sign - |
the original confessicne, which were signed at Sugermo Frison end which we |
say were not signed under due process of law nor were they signed vuluntnrilyl

gt Sugemro Prison.

The commission announced thet the objections were not susteined and the
steterents would be received in evidence.

|

! The judge advocate rerlied.

i Reexemined by the judge edvocate:
|

£3. . Will you reed the stetement of Ajicka’ |

|
I.
| The witness resd the stetement of Ajioks, Nisao, in English, eprended,
| marked "Exhibit 3"

I An interpreter read the stetement in Ja pencee, o 1"!’10“-5&(‘. rerked Exhibit
: y :
Il s »

59, Q. Will you rewrd the staetement of Yepadnt

!: The witness read the statement of lameds, I'iyoshi, in Englieh, avpended,
| marked "Exhibit 5."

| .

I The commiesion then, et 10:15 a.m., took a recess until 10:30 a.m., et

| which time it reconvened.
|

| Present: A1l the members, the judge asdvoecates, the accused, their
!I. counsel, end the interpreters.

Archie L, Hoden, junior, yeoman first class, U. 5. Navy, reporter.
! llo witnesses not ctherwise conneeted with the triel were present.

Commander Herbert 1. Ogden, the witness under examination when the
recess was telen, entered. He was wgrned that the oeth previously teken was L{?&

still binding, end continued his testimony.

(Reesamination continued.)




